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SCHEDULE 

P  nATK  SIVOBX8  FROM  WHICH  CASES  HATK  BEBir  SKLECTKD 
FOR  THK  Ai^i^CAN  BBPOBTS. 


Th«  Tolumes  of  Sute  Reports    km  in   pareatheBU,  uid  tha  TolomM  of 
American  B«porte  in  fauKTj  tett«r. 


>(M)4i  (46)  6;  (46)  3;  (47)  11;  (48)  17;  (49,  60)  80;  (61,  62)  8S; 

(63,  64)  2& ;  (55. 66) 88 ;  (68)  29 ;  (59,  60)  81 ;  (61) 88 ;  (62)  S4 ;  (03)  S&; 

(M)  S8-,  (S5)  80;  (66)  41;  (67)  42;  (98,  69)  44;  (71)  4«;  (73)  47. 
ArfcaiuM  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (28,  30)  21;  (31)  Sfi;  (32)  20; 

0Z)  84;  (34)  86;   (35)87;   (86)  88;  (87)  40;  (88)  42;  (SB)  48;  (40, 

41,  43)  48. 
BwMT  (Tenn.)  (1)86;  (2)  no  cases;   (3,4)27;   (6)80;    (6,7)88;   (8)  8S; 

(9)40. 
Bush  (Ky.)  (7)  8;  (S)  8;  (9)  16;  (10)  10;  (11)21;  (12)  28:  (13)26;  (14) 2». 
Caliloraia  (30)  2 ;  (4(1)6;  (41,42)10;  (43,44,45,46)18;  (47,  48)  17;  (4&, 

50)  10;  (51)  2 1;  (62)  28;  (53)  81;  (54)  85;  (o5)  86;  (56)88;  (57)  40; 

(S8)  41 :  (50)  4B;  (60,  61)  44;  (6S)  4S. 
Colorado  (1)  fl ,    (■,',  3)  2fi  ;  (4)  84:  (6)  40;  (li)  4-5. 
Connecticut  (3<>J  4 ;    (37,38)0;     (30)18;    (4li|  16;    (41.42)10;    (43)81; 

(44)  241;  (4:,)  20;  (46)  88  ;  (4T)  86;  (4^i  40;  (49)  44;  (SO)  47. 
Florida  (13)  J.  (14)  14;  (15)21;  (16)26;  (17)35;  (18)48;  (19)  4fi. 
QMrKi>(40)  2;  (4I.42)S;  (43,  44)0;  (45,4|;,  12;  (47,48.49,60)16;  (51, 

62.  63,  64,  55.  66)  21;    (57,  58)  24;    |.Vj.  GO)  27;    (61)  84;  (62)  86; 

(63)  *6;  (64)87;  (6fi)88;  (66)42;  (UT)  44;  (68)45;   (69)47;  (70) 

48. 
~       aa  (Va.)  (20)  8 ;    (21)8;    (22)  12;  (23)  14;    (24,  25)  18 ;   (26,  27)  21 ; 

(28,29)26;  (31)81;  (30)88;   (32)84:  (33)86. 
mU  (T«nn.)  (1)  2;  (2)  6;  (3)  8;   (4,  5)  IC;   (6,  7)  10;   (8,  »)  24;  (10, 

11,  12)  27. 
Hoorton  (Del)  (3)  11;  (4)15. 
Illm(wa(51)2;  (52)4;  (53,54)5;    (65,56)8;    (57,68)11;   (59,  80,61,62, 

63)  li;   (C4,  65,  66,  67)  16;   (G8,  69)  18;    (76,  76,  77,  78)  20;   (70, 

71.72,79,80)22;  (73,  74)* 24;  (81,  82,  83,  84)26;  (86)28;  (86,87)29; 

(AS)  SO;  (6!l)31;  (90)  82;  (91)88:(U2,  03,94)84;  (95)  86:  (96)86; 

(97)  87;  (U8)  38;  (99,  100)  89;  (101,  103)  40;   (108)  48;   (104,  100) 

44;  (lOG)  46;  (107)  47;  (106)46. 
lDdiMW(32)2;  (3J,  6;  (34)  7;  (35)9;  (36,  37,  38)10;  (30,40,41,42,43) 

13;  (44,  4.5,  4C)  16;    (47,48)17;    (49,50,51)19;    (52,53)21;    (54, 

65)  23;   (56,  57,  68,  69)  26-   fCO,  r,l)  28;    (62.  63)  80;    (64)  81;  (66, 

66)  82;  (67)  88;  (68)  84;  ((,:•.  :|5;  (70,  71)  86;  (72)87;  (73)88; 
(74,  75)  89;  (79,  77)  40;  (7>-.  ':■■•-  80)  41;  (81,  83)  48;  (88,  84)48; 
(93.  60,  87)  44;  (88)  46:  (8:i.  '.lo,  91)  46;  (92,  93)  47;  (94,  9S)  48. 

Iowa  (27)1;  (28,  29)4;   (30)  6;    CM.  ::i)  7;  (33,34)  11;  (36,  36)14;  (37, 
38,  39)  18;  (40,  41,  42)  80;  (43)  82;  (44.  46)  84;  (46)  26;  (47)  20; 


•Thablauu  In  ihe  Illinois   ReiHinii 
tkaW^  aad  tha  1Kb  vera  puMiKned  ai 
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99,  (S6}4l;  (oT)42:   (RS)  U;  (3«)44;  (60;  4tt;  (fll)  4. 
K»MM  (6.6)7;  (T,y,<JlI2;    (10,11,12)16;  (13,  14)  1»;  (15,  16,  17)  M; 

(IB)  2«;  0^*.  ^0)27;   (il)  SO;  (22)  81;   (23)  88;  (21)  86;  ^)  S7; 

(20)  40;  (27)  il;  ^28)  42;  (2B)44;  (80)46;  (81)47. 
Xeatucky  (78)  8»;  (7i)>  42;  (80)  44. 
tM(TenQ,)  (1)27;  (2.  iSl;  i4,  5,  6,  7)  40;  (8)41;  (9)42;  (10)  48;  (11, 

13)  47. 
Louisiana  (2:^)2;  (23)  8;  (24,  25)  18;  (26,  27)21;  (28)26;  (29)29;  (30)81; 

(31 J  88;  (32)  86;  (SS),  89;  (S4)  44;  (85)  48. 
HacArthur  (Districl  of  Columbia)  (1,  2)  20;  (3)  86. 
Haickej  (District  of  Columbia)  (1,  2)  47. 
HacAnhur  and  Hacke;  (District  of. Columbia)  48. 
Maine  (57)2;  (58)4;  (59)8;  (00)11;  (61)  14;  (62)16;    (63,64)18;  (65) 

20;  (66)22;  (67)  24;  (68)  28;  (69)81;  (70)85;  (71)86;  (72)80; 

(78)40;  (74)48;  (75)46. 
Maryland  (31)  1;  (32,  33)  8;  (34,  35)  6;    (36,  37)  11;  (38,  39,  40)  17;  (41, 

42,  43)  20;  (44)  22;  (45,  46)24  ;  (47)  28;  (48)  80;  (49.50)  88;  (61)84; 

(52,  53)  86;  (54,  55)  89;  (56,  S7)  40;    (58)  42;    (59)  48;    (60)  4fi; 

(61)  48. 
ManacbusettB  (liKi;  |;    (101,  102)8;    (103)4;    (104)  6;    (105)7;   (106)8; 

(107)9;  (10,^)  11;  (lOfl)  12;  (110)  14;  (111,  115)  16;  (112,116)17; 

(113)  18;'  (iU,  117,  118)  19;    (119)20;    (120)21;    (121,122)28; 

(123)25;  (1::4i  S6;  (125)28;  (126)  80;  (127)  84;  (128)85;  (129)87; 

(130)89;  (i:il)  41;  (132)42;  (138)48;  (184)46;  (I»5)  46. 
Michigan  (19)  2     no  21)  4;  (22)  7  ;    (23,  24)  0  ;  (25,  26)  12;  f27,  28)  15; 

(29,  30,  8 1  I  1  s     ( . :  J,  33)  20 ;  (34)  22 ;  (33, 36)  24 ;  (37)  26 ;   (40)  29 ; 

(38)  81;  (I  I  I  :[■.';  v  !»  88;  (42)  86;  (43,  44)  88;  (45)  40;  (40.  47)  41; 

(48)42;  '-\'.h  j;i;  (SO)  45;  (31)  47. 
MiDDesota  (15)  2    il<.   17,  18)  10;  (IB,  20,  21)  18;  (22)  21;  (2.1)28;  (24)81 ; 

(25)88;  ■■Ji;(.t7;  (37)  88;  (28)41;  (89)48;  (80)  44;  (31)43. 
Miuisaippi  (42)  2 ;   (C^S;  (44,45)7;   (46.47,48)12;   (49,50)10;  (51,52, 

63)  24;  (bi)  iS;  (55)  80;  (56)  81;  (57)  84;  (58)  88;  (39)  42;  (60)46; 

(61)  48. 
Missouri  (46)  2 ;    (47)4;    (48,49)8;    (50,51)11;    (52,53,54)14;    (55,50, 

57,  58)  17;  (59,  60,  61,  62,  63)21;  (64,65.66)27;  (67)29;  (68)80; 

(69)  88;   (70)  85;   (71)  86;   (72)  87;    (73)  89;  (74)  41;  (75)  42; 
(76)  48;  (77)  46;  (78)47. 

Montana  (1,  2)  25 ;  (3)  85  ;  (4)  47. 

Nebraska  (3,  4)  19;   (5)  25;  (6,  7)  20;  (8)  80;   (9)  81;  (10)  85;  (It)  88; 

(12)  41;  (13)  42;  (14)  45;  (15)  48. 
Nevada  (6)8;  (7)8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)29;  (14)88;  (15)87; 

(16)40;  (17)45. 
New  HampBhire  (13)2;    (49)6;   (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

55)  20;    {:,(■•}  22;  (57)  24;  (58)  42;  (51))  47. 
New  Jersey  (:i4)  it.  (,35)  10;  (30)  18;  (:!7)  18;  (38)20;  (39)23;  (40)29; 

(41)82.  02)86;  (43)89;  (44)4:);  (45)46. 
New  Jersey  KqiiHj  (33)  80;  (34)  88;  (B-'i)  40;  (37)  46;  (88)  48. 
New  Tork(41, -IJ)  1;  (43)8;    (44)4;    |4.^u6;    (46.  47)  7;  (48)  8;  (49,  60, 

51)10,    (.-,2)11;    (53.54)13;    (.V>)  14;    (66,57)15;    (58,59)17; 

{60,  61)  19;  (62,63)20;  (64)21  ;  ((i5)  22-  {66,  67,68)  28;  (69)26; 

(70)  2«;  (71)27;  (72)28;  (73)29;  (74)  80 ;  (75)  81 ;  (76)82;  (77)88; 
78)84;  -"'"-     ■-■    "■'■   ■"    ■"" .-.-.-.    .-.-  — 

i7)  41 ; 
(96)  4H. 

North  C8r.,lii„.  (65)6;  (66)8;  (67,68,69)12;  (70)16:  (71)17;  (72,73, 
74)  21;  (75,76)22;  (77,  78)24;  (79)28;  (80)80;  (M)81;  (82)88; 
(83)86;  (84)  87;(85)89;  (66)  41;  (87)  42;  (88)  48;  (89)46;  (90)47.. 
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Ohio  (19)  2;  (20)  &;  (2L]  8;    (22)  10;  (23)  IS;  (24)  ifiiCi^)  18,  (2«  20; 

[27,28)22;  (29)28;  (30,31)  27;  (32)80;  (33)  81 ;  (34)  8* H36) 86 ; 

(36)  88 ;  (37)  41 ;  (88)  43 ;  (89,  40)  48. 
Ow^n(3)8;  (4)  18;  (5)20;  (6)2A;   (7)88;  (8)84;  (B>«;  (10)  «. 
PeniiBylvnnia  (62)  1 ;    (63,64,65)8;     (66,67)6;    (68,69)8;    pO,  71)  10; 

(72,  73)  18;   (74,  75)  16;   (76,  77)  18;    (78,  79,  80)  21;    (81,  82)  22; 

(83.  84)  24:  (86,86)27;  (87)  30;  (88)  82;  (89)  88:  (90)  8fi  ;  l81)88j 

(92)  83;  (93,  94,97)89;  (9S)40;  (96,98)12;  (99).44;  (100)  46;  (101) 

47;  (102)48. 
Hhoda  Island  (8)5;  (9)  11;  (lU)  U .  (11)28;  (12)84;  (18)48. 
Booth  Ciu-oliDa{lN.S.)  7;  (2,3,4)  1«;  (5)  22 ;  (6,  7)  24 ;  (8)  28;  (»,  10)80; 

(11,  12)  82;  (13)86;  (14)87;    (15)40;   (16)42;   (17)48;  (16)44; 

(19)4«;(a0)  47. 
T«M  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  *1,  42)  1»;   (43,  44, 

45)23;  (46,47,  4S)  26  ;  (49)  30;  (60,  SI)  82;  (52)  86;  (53)87;(M) 

88;  (65)  40;  (56)  42;  (57,  58}  44;  ($9)  18;  (SO  61)  48. 
T«xuCt.  App.  (1,  2)  28;  (3,4)80;  (5,6,7)82;  (8)84;  (9)86;   (10)88; 

(II)  40;  (12)41;  (13)  44; (14)  46. 
T«nnoDt(42)  1;  (43)6:  (44)  8;  (45)12;  (46)14:  (47)10;  (48)81:  (48)24; 

(50)  28;  (51)31:  (52)86;  (58)88;  (S4}41;  (00146;  (06)  4& 
■nrginia  (75)  40;  (76)  44;  (77)  46 
WuhiogfaiD  (I)  84. 
WwtTiTdDis(4)«:  (5)  18;    (6)20;    (7,8)28;    (0,10,11)29;    n3)2f| 

(13)81;  (14)86;   (15)86;  (16)87;   (17,18)41;   (19)48;   (80>48t 

(81)46;  (38)48;  (33)48. 
WkaoDrin  (24)  1 ;  (25)8;  (26)7;  (27,28,20)9;   (30,31)11;    (32,88)14, 


(34,36,  36)17;  (37)10;  (38,38)20;  (40,41)28;  (42)24;  (43,44)S8| 
(40)  80;  (46,47)  S2;  (48)  88;  (49)  86;  (50)  86;  (61)  81;  (63) Ml 
[68)40,-  (S4)41;  (65)48;  (06)  48;  (07,  66)46;  (6^48. 
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B.  H.  ENGLISH,  Chibf  Juotiob. 
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W.  W.  SMITH. 


JAMES  JACKSON,  Cbimw  Jusra 
MARTIN  J.  CRAWFORD, 
SAMUEL  HALL. 
M.  H.  BLANDFORD.  ♦ 


iririij^-ois. 

aiENJAMIN  R.  SHELDON,  Gun  Jutno& 
PINKNBY  H.  WALKER, 
T.  LYLE  DICKEY, 
JOHN  M.  SCOTT, 

JOHN  SCHOLFIELD, 
JOHN  H.  MULKEY, 
ALFRED  M.  CRAIO. 


GEORGE  V.  HOWK,  Chibf  jT7BTicrB.t 

BYRON  K.  ELLIOTT,  Chibf  Jubtiob.  } 
ALLEN  ZOLLARS, 
EDWIN  P.  HAMMOND, 
WILLIAM  E.  NIBLACK, 

SUPREME  COURT  COMMISSIONSRS, 

GEORGE  A.  BICENELL,  CHfEP  CominsToim. 
WILLIAM  M.  FRANKLIN, 
JAMES  I.  BEST, 
JAMES  B.  BLACK, 
WALPOLE  G.  COLBRIOK. 


•  QuAllflad  Aus.  8.  IMi,  vtce  Grmwford, 
t  Al  Not  term,  IMS. 
I  At  May  term,  18B4. 


liIST  OF  JUDGES. 


XDWABD  BERMUDBZ,  Cwar  J^snoi. 
FfiLIX  P.  P0CH£, 
ROBERT  B.  TODD, 
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Beader  y.  Kingham  (18  C.  B.  [N.  8.]  844),  denied ;  May  y.  Williams  (61  Miss. 

125),  88. 
Samstag  y.  Conley  (64  Mo.  476),  denied  ;  Trader  y.  Chidester  (41  Aik.  242),  89. 
Sanger  y.  Craigae  (10  Vt.  555).  denied ;  Mangold  y.  Barlow  (61  Miss.  598),  85. 
Sawyer  y.  Adams  (8  Vt  182;  80  Am.  Dec  459),  denied ;  Mangold y.  Barlow  (61 

Miss.  598),  85. 
Shepherd  y.  Bnrkhalter  (18  Ga.  448 ;  58  Am.  Dec  528),  denied  ;  Mangold  y. 

Barlow  (61  Miss.  598),  85. 
Slee  y.  Bloom  (19  Johns.  466),  limited ;  Dewey  y.  St.  Albans  Tmst  Co.  (56  Vt 

476),  808.  809. 
Smith  y.  Qarke  (12  Ves.  477,  denied ;  Peck  y.  List  (28  W.  Va.  888),  409. 
Smyth  y.  Tankersley  (20  Ala.  212),  denied;  Chicago,  etc.  By.  Co.  y.  Ldnard 

(94  Ind.  819).  160. 
State  y.  Leak  (5  Ind.  859),  donbted ;  Enapp  y.  Thomas  (89  Ohio  St  877),  470. 
State  y.  Mclntire  (1  Jones  L.  1).  doubted ;  Enapp  y.  Thomas  (89  Ohio  St.  877), 

470. 
Steel  y.  Ellmaker  (11  S.  &  B.  86),  denied  ;  Peck  y.  list  (28  W.  Va.  888).  418. 
Stewart  y.  Doughty  (9  Johns.  106),  denied ;  Chicago,  etc..  By.  Co.  y.  Linard  (94 

Ind.  819),  161. 
Taylor  y.  Bradley  (89  N.  Y.  129),  denied  ;  Chicago,  etc..  By.  Co.  y.  Linard  (94 

Ind.  819).  161. 
Terrell  y.  Andrew  Co.  (44  Mo.  809),  denied ;  Mangold  y.  Barlow  (61  Miss.  598),  85. 
Thatcher  y.  Morris  (11  N.  Y.  487),  denied  ;  Flagg  y.  Baldwin  (88  N.  J.  £q.  219). 

812. 
Thomas  y.  Cook  (8  B.  &  C.  728),  denied  ;  May  y.  WUliams  (61  Miss.  125),  81. 
United  States  y.  Caldwell  (8  Blatchf .  181),  denied ;  State  y.  Vanderpool  (81^ 

Ohio  St  273).  484. 
United  States  y.  Lawrence  (18  Blatchf.  295),  denied ;  State  y.  Vanderpool  (89 

Ohio  St.  273).  484. 
Voorhis  y.  Chllds  (17  N.  Y.  854).  denied ;  Doggett  y.  Dill  (108  111.  560),  569. 
Waller  y.  M.  G.  W.  By.  Co.  (L.  B.,  2  Ir.  245),  denied;  Ehrgott  y.  Mayor,  etc, 

(96  N.  Y.  264).  626. 
Whitcomb  y.  Whiting  (Doug.  652),  denied ;  Miller  y.  Miller  (MacArth.  ft  Mack. 

109).  740. 
Wildes  y.  Dadlow  (L.  B..  19  Eq.  198 ;  11  Eng.  785),  denied  ,  May  y.  Williams 

(61  Miss  125).  82. 
Woods  y.  North  (84  Penn.  St.  407 ;  24  Am.  Bep.  201),  denied ;  Trader  y.  Ch) 

dester  (41  Ark.  242).  89. 
Woodward  v.  Miller  (1  CoL  Chy.  279X  denied ;  Peck  y.  List  (28  W.  Va.  838).  411 
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OiLLESPIE  V.    HOLULKD. 

(40  Ark.  28.) 

J'HhmI — eoTuinieHoe  —  Itrother  and  tiiter, 

A  fliflter  while  a  minor  lived  and  assisted  in  the  familj  of  her  brother,  who 
educated  and  maintained  her,  and  gave  her  a  tract  of  land.  Shortly  after 
coming  of  age,  contemplating  marriage,  and  her  brother  becoming  insolyent 
and  having  a  familj  to  support,  at  his  reqaest  she  leased  him  the  land  for 
five  years,  without  rent  except  about  half  its  rental  value  for  the  last  two 
years,  he  agreeing  to  keep  the  premises  in  good  repair.  She  had  no  other 
property.    Held,  that  she  could  have  the  lease  set  aside.* 

ACTION  to  set  aside  lease.     The  opinion  states  the  case.    The 
bill  was  dismissed  below. 

John  0.  Palmer  and  U.  M.  and  O.  B.  Bos$,  for  appellants. 

Theweati  S  QuarUs,  for  appellee. 

Bakin,  J.  Mrs.  Gillespie^  at  the  time  of  the  transactions  com- 
plained of,  was  a  young  woman,  recently  come  of  age,  living  in  the 
family  of  her  brother,  the  appellee,  whom  she  regarded  as  her  pro- 

•See  Wema  r.  JUUt^n (89  JX.  a  VTT),  4R  Am.  Bep.  m 
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tector,  although  he  had  never  been  her  guardian.  She  had  been, 
considered  a  member  of  the  family,  had  assisted  in  the  domestic 
work^  and  had  been  sent  to  school  and  maintained  by  her  brother 
in  a  manner  suitable  to  their  position  in  society. 

No  charges  had  been  made  on  either  hand.  She  was  the  owner 
of  an  eighty-acre  tract  of  land,  which,  it  seems,  had  several  years 
before  been  given  to  her  by  her  brother. 

In  December,  1879,  being  then  in  contemplation  of  marriage, 
and  her  br6ther  having  become  insolvent,  she  at  his  request,  and  in 
consideration  of  his  circumstances,  executed  to  him  a  lease  of  said 
land  for  five  years.  No  rent  was  reserved  at  all  for  the  first  three  ; 
and  for  the  last  two,  only  $100  |)er  annum,  which  seems  not  to 
have  been  half  the  annual  value.  He  agreed  however  on  his  part, 
*^  to  put,  and  keep,  the  fences  around  said  land  in  good  repair  ;  to 
keep  the  houses  thereon  in  like  good  condition  ;  and  to  cultivate 
the  tillable  land  in  a  good  farmer-like  manner."  She  afterward 
intermarried  with  Gillespie,  and  on  the  5th  of  July,  1880,  filed  this 
bill  to  cancel  the  lease,  upon  the  ground  of  undue  influence.  Save 
as  to  all  that  touches  the  undue  influence,  the  material  facts  are 
admitted.  The  defense  rests  upon  the  ground  that  she  acted 
intelligently  and  voluntarily ;  that  she  intended  a  benefit  to  her 
brother,  with  a  full  understanding  of  all  the  circumstances  ;  and  it 
is  intimated  that  she  would  not  have  complained  but  for  her  hus- 
band. As  for  him  he  knew  of  the  lease  before  the  marriage,  and . 
there  is  no  charge  that  the  matter  was  in  fraud  of  marital  rights. 

The  chancellor  upon  the  hearing,  dismissed  the  bill  for  want  of 
equity,  and  an  appeal  was  prayed. 

Pending  the  appeal,  on  the  5th  of  November,  1881,  a  receiver 
was  appointed,  by  this  court,  to  rent  the  lands  and  collect  the  rents 
then  due.  He  reported  on  the  22d  December,  1882,  that  he  had 
been  iinable  to  find  a  suitable  tenant  for  that  year,  but  had  rented 
a  part  of  the  land  for  tfiO^  which  he  had  collected.  Out  of  this 
he  was  ordered  to  pay  the  taxes  for  1881  and  1882,  and  has  made 
no  final  report. 

Ever  since  the  leading  case  of   Hngueyiin  v.    Baseley,,  14:  Vea. 
273   (see  2  White  &   Tudor's    Leading  Gases   in   Eq.,  marg.   p. 
556),  it  has  been  the  well-established  doctrine  m  equity,  that  con- 
tracts, and  most  especially  gifts,  will  be  scrutinized  with  the  most 
jealous  care,  when  made  between  parties  who  occupy  such  a  confi-  * 
dential  relation  as  to  make  it  the  duty  of  tlio  person  t)enefitcd  oy 
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thecontract  or  boantj  to  guard  and  protei)t  the^  interests  of  the 
other  and  to  give  Buch;^vice  as  ^Ould  promote  those  interests. 
And  this  is  not-confined,  to  cases  wljere  there  is  a  legal  control, 
snch  as  that  which  parents  and  guar^iws  .have  over  minors,  or 
hasbands  over  wi^es.  Coartcr  of  equity,  with  a  broader  view  of 
human  passions,  emotions  and  fraflties,  reqognize  the  influences  as 
passing  beyond  the  fixed  limits  of  majority,  and  as  ii^dependent  of 
legal  incapacities.  They  are  supposed  to  arise  wherever  there  is  a 
relation  of  dependence  or  confidence  ;  especially  that  most  unques- 
tioning of-  all  confidences  which  springs  from  aflfection  on  one  side 
and  a  trust  in  a  reciprocal  affection  on  the  other.  The  cases  for  the 
application  of  the  doctrine  cannot  be  scheduled.  They  pervade  all 
social  and  domestic  life.  The  application  may  sometimes  be  harsh, 
and  one  might  well  wish  that  an  exception  .could  be  made,  but 
there  is  a  higher  policy  which  demands  that  it  should  be  universal. 
The  language  of  Lord  Kinosdowne  in  Smith  v.  £ayf  7  H.  L.  Cas. 
750,  has  been  considered  striking.  He  says  that  relief  in  equity 
will  always  be  afforded  against  tr^msactions  in  which  '^  influence 
luis  been  acquired  and  abused,  in  which  confidence  has  been  re- 
posed and  betrayed." 

The  leading  case  of  Huguenin  v.  Baselet/,  supra^  is  one  in  which 
a  woman  in  contemplation  of  her  own  marriage  made  a  voluntary 
settlement,  by  way  of  bounty,  upon  a  clergyman  and  his  family, 
under  whose  influence  and  advice  she  had  been  acting  in  the  man- 
agement of  her  affairs.  The  settlement  was  cancelled,  upon  the 
ground  of  the  relations  of  confidence  between  the  parties  —  the 
woman's  implicit  trust  in  the  honor,  integrity  and  fidelity  of  the 
clergyman,  and  not  upon  the  formal  ground  of  agency.  In  that 
case  too  the  lady  was  perfectly  aware  of  all  she  was  doing  and  its 
consequences.  She  meant  it  all.  The  court  proceeded  upon  the 
ground  that  it  was  an  injudicious  conveyance  of  a  large  amount  of 
property,  tor  which  no  adequate  services  had  been  rendered, 
prompted  by  an  extravagant  gratitude  for  him  and  sympathy  with 
his  family,  which  the  clergyman  should  have  advised  her  against 
iudulging  for  his  benefit.  Sir  S.  Romilly,  arguing  the  case,  made 
the  celebrated  remark,  reported  in  italics  in  the  Leading  .Cases, 
that  *^the  relief  stands  ux)on  a  general  principle  applying  to  all  the 
variety  of  relations  in  which  domination  may  be  exercised  by  one 
person  over  another." 

Although  the  cases  do  not  go  to  the  extent  of  rendering  void  all 


ARKANSAS, 


Gillespie  y.  Holland. 


gifts  or  bounties  toward  those  having  this  influence,  they  do  fully 
reach  the  position,  that  they  will  be  avoided  in  all  cases  where  they 
are  of  such  a  nature  as  a  judicious  friend,  regarding  the  intereste 
of  the  donor  or  obligor,  would  not  have  advised — for  it  is  the  duty 
of  the  one  having  the  confidence  to  give  precisely  that  advice,  and 
decline  the  benefit.  This  principle  has  been  heretofore  applied  by 
this  court  in  the  ease  of  relations  dealing  with  ancestral  property, 
and  that  is  only  one  of  its  many-sided  phases.  MiOian  v.  Taylor, 
38  Ark.  428. 

It  appears  m  this  case  that  the  young  woman  was  on  the  eve  of 
marrying,  and  there  is  enough  tp  justify  the  inference  that  she  had 
little  or  no  other  property.  Her  brother  stood  to  her  tn  loco  parentis 
and  was  her  only  proper  adviser  and  protector.  He  had  been  evi- 
dently very  kind  and  afFectionate,  and  had  given  her  the  veiy  prop- 
erty in  question.  She  sympathized  with  him  in  his  condition  of 
insolvency,  with  a  family  to  support  The  lease  on  her  part  was  a 
natural  and  generous  act.  But  it  was  made  without  the  advice  or 
consent  of  her  intended  husband ;  and  from  the  relations  existing 
between  him  and  her  brother  it  was  likely  to  be  distasteful  to  the 
former. 

We  cannot  think,  under  the  circumstances,  he  ought  to  have  ad- 
vised her  to  make  such  a  lease  to  another,  or  to  have  accepted  it 
himself.  It  deprived  her  and  her  intended  husband  of  the  use  of 
it  for  five  years,  without  any  adequate  compensation.  It  might  be 
the  germ  of  a  discord,  which  his  affection  to  his  sister  would  per- 
haps on  reflection  have  prompted  him  to  avert,  at  some  sacriflce 
to  himself  of  a  promised  advantage. 

The  lease  should  have  been  cancelled,  without  accountability 
however  for  rents  and  profits  before  the  property  passed  into  the 
receiver's  hands,  or  compensation  for  fencing  or  repairs. 

Reverse  the  decree  and  render  a  decree  here  cancelling  the  lease 
and  ordering  a  delivery  of  the  property  by  the  receiver  to  com- 
plainants, Gillespie  and  wife.  They  will  also  be  entitled  to  the 
net  balance  of  aJl  moneys  which  have  come  to  his  hands,  together 
with  outstanding  notes  or  obligations  for  rent,  if  any.  To  this 
end  the  receiver  must  render  a  final  account  here,  till  the  coming 
in  of  which  all  other  matters  are  reserved. 

Judgment  reversed. 
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Gastbbl  y.  Walkbb. 

(40  Ark.  117.) 

NtfialiMt  iruirumeiU'—int&reit  itft&r  matwrU^. 

A  note  pajable  one  daj  after  date  at  a  conventional  rate  of  interest  bears  thai 
Interest  until  paid,  and  parol  eyidenoe  of  the  intention  of  the  parties  is  In- 
admissible.* 


the  case.   The 


AOTION  on  a  promissory  note.  The  opinion  states 
plaintiff  had  judgment  below. 

Dunn  A  UaweSf  for  appellant. 

Oeo.  H.  Sanders^  for  appellee. 

BNGLiSHy  0.  J.  The  subject  of  litigation  in  this  suit  is  the  fol- 
lowing note: 

"PoBBST  OitY,  Abk.,  March  26,  1876. 
$600.     One  day  after  date  we  promise  to  pay  to  the  order  of  John 
W.  Walker,  five  hundred  dollars,  with  interest  at  ten  per  cent  per 
annum,  value  received. 

A.  L.  Obadt  ft  Co." 

Credits  indorsed  on  back  of  note:  January  22»  1877,  $100. 
March  24,  1877,  $300.    June  14,  1879,  $32.25. 

At  some  time  after  the  last  credit  indorsed  on  the  note,  A.  L. 
Orady  died,  and  R  W.  Oasteel  was  appointed  his  administrator^ 

On  the  3d  of  May,  1881,  Walker  preaented  for  allowance  to  the 
Probate  Court  of  St.  Francis  county  a  verified  claim  against  the 
estate  of  Grady,  founded  on  the  note,  for  $228.38,  as  balance  of 
principal  and  interest  due  after  deducting  the  credits  indorsed ; 
and  which  claim  had  been  presented  to  Casteel  as  administrator  of 
the  estate,  and  by  him  rejected. 

The  administrator  appeared  and  contested  the  claim,  and  the 
Probate  judge  decided  that  the  claimant  was  entitled  to  interest 
on  the  note  at  ten  per  cent  from  its  date  to  its  maturity  and  in- 
terest at  six  per  cent  thereafter,  and  allowed  and  classed  the  claim 
for  $153.38,  as  balance  of  principal  and  interest  due  on  the  note ; 
and  Walker  appealed  to  the  Circuit  Court. 

*  See  note,  47  Am.  Rep.  70. 
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In  the  Oircait  Court,  the  case  was  sabmitted  to  the  coart  10th 
of  October,  1881,  and  alter  reading  in  evidence  the  claim.  Walker 
called  as  a  witness  J.  P.  Eeathly,  surriving  partner  of  A.  L.  Orady 
&  Co.,  the  makers  of  the  note,  who  testified  that  he  was  snch  sar- 
viving  partner,  and  was  present  when  the  note  was  executed. 
Whereupon  Walker  asked  him  the  following  questions  : 

'*  The  note  in  question  expresses  that  it  is  to  bear  interest  at  ten 
per  cent.  What  was  the  understanding  of  the  parties  to  this  note 
at  the  time  the  same  was  executed  as  to  the  length  of  time  the  prin- 
cipled in  said  note  was  to  bear  the  rate  of  ten  per  cent  interest  per 
annum  ?  " 

To  this  question  Casteel,  the  administrator,  objected,  the  court 
overruled  the  objection,  and  the  witness  was  permitted  to  answer 
as  follows  :  "  It  was  the  intention  of  the  parties  when  the  note 
was  executed,  that  it  should  bear  interest  at  the  rate  of  ten  per 
deiit  per':  annum  from  its  date  until  it  was  fully  paid  off,  and  dis- 
charged." To  which  answer  Casteel  objected,  and  moved  to  ex^- 
elude  it,  but  the  court  overruled  the  objection,  and  he  excepted. 
:  The  court  found  as  matter  of  fact  that  the  note  was  intended  by 
the  parties  to  bear  interest  at  the  rate  of  ten  per  cent  per  annum 
from  its  date  until  paid  ;  and  declared  the  law  to  be  :  '^  That  a  notb 
payable  one  day  after  date  is  practically  a  demand  note,  and  it  can- 
not be  presumed  that  the  parties  executing  such  note  with  a  clause 
ttierein  specifying  a  certain  rate  of  interest  only  intended  such  con- 
tract rate  of  interest  to  continue  for  one  day  ;  on  the  contrary  the 
presumption  is  that  the  parties  intended  the  note  to  bear  interest 
at  the  rate  specified  until  the  principal  was  f  ilUy  paid,  although  the 
expressions  'from  dat^'  and  'until  paid'  may  have  been  omitted." 
To  which  declaration  of  law  Casteel  excepted. 
'  '  The  court  rendered  judgment  in  favor  of  Walker  against  Casteel, 
as  administrator,  for  $242.97  as  balance  of  principal  and  interest 
due  on  the  note  at  iho  date  of  trial. 

Casteel  moved  for  a  new  trial,  which  was  refused,  and  he  took  a 
bill  of  exceptions,  and  appealed  to  this  court. 

I.  There  is  no  rule  of  law  better  settled,  or  more  salutary  in  its 
application  to  contracts,  than  that  which  precludes  the  admissioa 
of  parol  evidence,  to  contradict  or  substantially  vary  the  legal  im- 
-poTt  of  a  written  agreement.  Renner  v.  Bank  of  Columbia^  9  Wheat. 
587 ;  Martin  v.  Cole,  104  TJ.  S.  38 ;  Joyner  v.  Tfmier,  19  Ark. 
690 ;  see  cases  cited  in  Hose's  Digest,  title  Evidence,  20  (a). 
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Whether  the  makers  of  the  note  contracted  to  pay  ten  per  cent 
interest  after  the  maturity  of  the  note  was  a  question  of  law  to  be 
decided  by  the  court  from  the  face  of  the  note  —  from  its  legal  im- 
port —  and  parol  testimony  was  not  admissible  to  prove  what  may 
have  been  the  intention  of  the  parties  to  the  written  contract. 

II.  Six  per  cent  is  the  legal  rate  of  interest,  but  '^  the  parties  to 
any  contract,  whether  the  same  be  under  seal  or  not,  may  agree  in 
writing  for  the  payment  of  interest  not  exceeding  ten  per  centum 
on  money  due  or  to  become  due.''  Act  of  9th  February,  J 875. 
(Acts  of  1874-5,  p.  145) ;  Constitution,  art.  19,  §  13. 

In  Newiofi  v.  Kmnerly,  31  Ark.  626 ;  s.  c,  25  Am.  Bep.  592, 
the  note  was  dated  8th  March,  1870«  when  the  legal  rate  of  interest 
was  six  per  cent,  but  the  parties  were  at  liberty  to  contract  for  any 
rate.  Gantt's  Digest,  §  4277-8.  The  note  was  payable  on  or  be- 
fore the  Ist  of  January,  1871,  **  with  interest  at  sixteen  per  cent  per 
annum  from  date,"  omitting  the  words  '*  until  paid,"  and  this  court 
held  that  there  was  a  contract  for  the  rate  of  interest  expressed  in 
the  note  until  its  maturity  only,  and  after  that  it  bore  no  more  than 
the  legal  rate  of  interest. 

In  PetHgrew  v.  Summers,  32  Ark.  571,  the  note  was  dated  12th 
October,  1876  (after  the  passage  of  the  act  of  9th  February,  1875), 
and  payable  thirty  days  after  date,  '*  with  interest  at  ten  per  cent 
per  annum  from  date,"  and  the  court  held  that  the  legal  effect  of 
the  contract  was  that  the  obligors  agreed  to  pay  interest  on  the 
debt  at  the  rate  of  ten  per  cent  per  annum  from  the  date  of  the 
obligation  for  thirty  days,  the  time  of  its  maturity,  and  the  con- 
tract being  silent  as  to  the  rate  of  interest  to  be  paid  on  the  debt 
after  due,  the  words  *'  until  paid  "  being  omitted  in  the  interest 
clause,  the  debt  bore  the  legal  rate  of  interest  only  after  maturity, 
following.  Newton  v.  Kennerly.  Same  ruling  in  Woodruff  v. 
WelAy  31  Ark.  613,  where  the  note  was  payable  four  months  after 
date.  See  also  Gardener  v,  Bameit,  36  id.  477.  In  Vaughan  v. 
Kennan,  38  id.  114,  Justice  Eakik  said  :  ^^This  court  has  re- 
jieatedly  decided  that  in  case  of  notes  bearing  contractual  interest, 
when  there  is  no  agreement  as  to  interest  after  maturity,  they  can 
only  bear  interest  at  the  ordinary  rate  of  six  per  cent  after  due.  It 
is  a  matter  of  intention  to  be  gathered  from  the  direct  expressions, 
or  plain  import  of  the  instrument." 

No  doubt  in  all  the  cases  where  ten  per  cent  interest  was  con- 
tracted for,  it  was  in  the  minds  of  parties  that  the  debts  should 
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bear  that  rate  until  paid,  but  it  was  not  so  expressed  in  the  notes. 
Such  was  not  their  legal  import 

The  note  in  suit  is  payable  one  day  after  date,  with  interest  at  tei^ 
per  cent  per  annum.  The  court  below  decided  that  the  note  was 
practically  a  demand  note. 

Technically  it  differs  from  a  note  payable  on  demand  in  this  :  A 
demand  note  is  payable  at  onoe>  and  suit  may  be  brought  upon  it 
immediately  after  its  execution,  but  an  ordinary  action  cannot  be 
brought  on  a  note  payable  one  day  after  date,  until  after  the  day 
of  payment  has  transpired. 

In  Paine  y.  Coiwell,  63  Me.  30 ;  s.  o.,  28  Am.  Bep.  21,  the  form 
of  the  note  sued  on  was  :  '^  For  yalue  receiyed  we  promise  to  pay 
John  S.  Paine,  or  order,  1500,  and  interest  at  ten  per  cent" 
Justice  Pbtbbb,  for  the  court,  said:  ''The  question  is,  for  how 
long  a  period  can  the  plaintiff  require  that  rate  of  interest  to  be 
paid  ?  The  note,  although  not  so  expressed,  is  on  demand.  Where 
a  note  is  payable  on  time  with  interest  exceeding  six  per  cent,  no  more 
than  six  per  cent  is  recoyerable  after  maturity,  there  being  no  bargain 
for  interest  after  that  time.  In  such  case  interest  after  the  note  is  due 
is  allowed  only  by  way  of  damage.  Baton  v.  Baissannautt,  67  Me. 
540;  8.  c,  24  Am.  Bep.  52.  It  is  different  however  if  the  note  stipulates 
for  extra  interest  after,  as  well  as  before  it  is  due.  In  such  a  ease, 
the  rate  of  interest  is  collectible  according  to  the  contract  Oapetk 
V.  Orawell,  66  Me.  282.  Applying  this  doctrine  as  well  as  it  can  be 
applied  to  the  present  case,  we  think  interest  at  the  rate  agreed 
should  be  reckoned  up  to  the  date  of  the  judgment  to  be  recovered 
on  the  note.  The  meaning  of  the  parties  could  not  have  been,  that 
the  interest  at  the  rate  named  was  payable  until  the  note  was  due, 
and  not  after,  because  there  was  no  time  after  the  note  was  deliv- 
ered before  it  became  due.  It  was  due  instanier.  It  could  have 
been  sued  on  by  the  plaintiff  on  the  moment  he  received  it.  ThjB 
statute  of  limitations  then  commenced  to  run  against  it.  It  could 
not  have  been  in  the  contemplation  of  the  parties  that  the  note 
was  to  be  immediately  paid,  for  in  such  a  case  the  note  would  be 
but  an  idle  form.  The  idea  of  the  contract  must  have  been  that 
the  maker  would  pay  the  stipulated  interest  as  long  as  the  note 
might  run.  Such  a  note  as  this  is  denominated  in  the  cases  as  a 
continuing  promise,  and  a  continuing  security." 

In  Oray  v.  Briscoe,  6  Buph,  687,  the  note  in  suit  was  made  in 
Missouri,  where  six  per  cent  wa^  the  legal  rate  of  interest,  but  the 


NOVEMBER  TEBM,  1882. 


Gasteel  ▼.  Walker. 


partiea  might  contract  in  writing  for  interest  not  exceeding  ten  per 
^oent  per  annam.  The  note  was  for  $500,  payable  one  day  after 
date»  ^'  with  ten  per  cent  interest  from  date.'' 

Jostioe  Habdik,  for  the  court,  said  :  ''It  .is  agreed  for  the 
appellants  that  the  contract  imports  only  an  agreement  to  pay  in- 
terest at  ten  per  cent,  for  one  day,  and  that  after  the  maturity  of 
the  debt,  it  bore  only  the  legal  rate  of  interest.  In  several  of  the 
States  having  statutes  legalizing  such  contracts,  the  question  has 
arisen,  what  rate  of  interest  shall  be  charged  in  cases  where  the 
contract  provides  for  a  higher  rate  than  the  legal  rate,  up  to  the 
time  of  maturity,  but  is  silent  as  to  the  rate  to  be  charged  after- 
ward, until  payment.  Upon  this  question  the  adjudged  cases  are 
in  conflict ;  but  the  weight  of  authority,  including  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Brewster  v. 
Wakefield^  22  How.  118,  is  that  ordinarily  in  such  cases  the  rate 
provided  by  statute  shall  prevail  after  the  maturity  of  the  debt, 
etc,  etc.  But  while  we  recognize  this  as  the  correct  rule  in  cases 
where  it  appears  that  the  parties  meant  to  fix  the  rate  of  interest 
with  reference  to  the  time  of  maturity,  and  not  of  payment,  this 
case  must  be  controlled  by  the  intrinsic  evidence  which  the  con- 
tract itself  furnishes  of  the  intention  of  the  parties.  The  amount 
of  interest  secured  by  the  contract  in  excess  of  the  rate  of  six  per 
cent  per  annum,  for  a  single  day,  is  so  inconsiderable,  that  it  is 
scarcely  reasonable  to  suppose  the  parties  intended  to  restrict  the 
stipulated  rate  of  interest,  to  the  maturity  of  the  contract,  but  we 
must  conclude  that  they  intended  it  to  continue  until  the  debt 
should  be  paid.'- 

This  adjudication  is  in  point,  the  reasoning  of  the  opinion  is 
persuasive,  and  we  have  concluded  to  follow  it  in  this  case. 

As  to  the  matter  of  interest,  there  is  no  substantial  difference 
between  a  note  payable  one  day  after  date,  ''  with  interest  at  ten 
per  cent  per  annum,"  and  a  note  payable  on  demand,  with  ten  per 
cent  interest,  or  a  due  bill  with  like  interest.  It  is  not  a  reasonable 
construction  of  such  contracts,  to  interpret  them  to  mean  that  the 
parties  meant  to  agree  for  the  per  cent  interest  for  a  single  day,  or 
ior  no  time  at  all. 

But  it  may  be  asked,  if  the  established  rule  is  not  to  be  applied 

to  a  note  pajrable  one  day  after  date,  will  it  be  applied  if  more  days 

be  added  —  where  is  the  limit  to  be  fixed  ?    The  question  is  not 

without  perplexity.    But  it  ^ill  make  the  rule  certain  to  apply  it  in 
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all  cases  where  a  longer  time  than  one  day  is  fixed  for  payment, 
treating  notes  payable  at  one  day  as  sobstantially  payable  presenilyy 
and  as  a  matter  of  form,  which  is  in  accordance  with  common 
habit  and  understanding. 

We  conclude  that  a  note  payable  one  day  after  date,  "  with  in- 
terest at  ten  per  cent  per  annum,"  bear?  that  rate  of  interest  until 
paid,  and  that  such  is  the  legal  import  of  the  note,  and  that  the 
court  below  correctly  so  declared  the  law  to  be,  and  though  the 
court  erred  in  admitting  parol  evidence  to  prove  the  intention  of 
the  parties,  yet  upon  the  whole  record  the  judgment  is  right,  and 
most  be  aflbmed. 


LiTTLB  Bock  ft  Fort  Scott  Railway  v.  Milb. 

(40  Ark.  S86.) 
Carrier  —  negligence — eantribtUory  —  draver^e  paee — riding  on  top  of  ear. 

A  drover  travelling  on  a  railway  on  a  free  pass  is  in  effect  a  passenger  for  hire 
but  can  not  recover  for  an  injury  sustained  through  the  railway  company's 
Diligence  by  reason  of  his  being  on  top  of  a  cattle  car,  although  he  was 
instructed  by  a  station-agent  to  ride  there  instead  of  in  the  passenger  car, 
the  agent  having  no  authority  in  the  premises,  and  the  persons  in  charge  of 
the  train  being  ignorant  that  he  was  in  that  position.    {See  note,  p.  15.) 

ACTION  for  personal  injury  by  negligence.     The  head-note  and 
opinion  show  the  case.     The  plaintiff  had  judgment  below. 

Clark  dt  WiUiams,  for  appellant 

Dan.  B.  Orangery  for  appellee. 

Smith^  J.  This  was  an  liction  to  recover  damages  for  a  personal 
injury  suffered  by  the  plaintiff  while  a  passenger  on  defendant's 
train  of  cai*s.  The  accident  occurred  by  reason  of  the  cars  leaving 
the  track,  inflicting  permanent  injuries  upon  the  plaintiff  by  the 
fracture  of  his  ribs  and  collar  bone  and  contusions  of  the  hea<l. 
And  the  proximate  cause  of  the  cars  flying  the  track  is  alleged  to 
have  been  the  negligent  failure  of  the  defendant  to  provide  and 
maintain  a  safe  and  sufficient  track  and  roadworthy  carriages.  The 
tiefondant  denied  that  the  plaintiff  was  a  passenger  at  the  time  he 
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was  hart,  and  set  up  'contributory  negligence  on  hik  part  in  climb- 
ing apon  the  top  of  a  freight  car  and  riding  there,  without  the 
defendant's  consent  or  authority,  and  without  the  knowledge  of 
the  conductor  of  the  train. 

Three  several  trials  were  had.  At  the  first*  the  plaintiff  obtained 
a  verdict  for  $10,000  ;  at  the  second,  a  verdict  for  115,170,  and  at 
the  last,  a  verdict  for  $4,000,  which  was  ordered  to  stand. 

[Omitting  statement  of  evidence  and  instructions.] 

The  plaintiff  was  a  passenger  for  hire,  notwithstanding  he 
travelled  upon  a  drover's  pass.  He  had  the  same  rights  and  waa 
under  the  same  obligation  to  conform  to  the  reasonable  rules  and 
regulations  of  the  company  as  if  he  had  bought  his  ticket.  BaU-^ 
road  Co.  v.  Lockwood,  17  Wall.  357  ;  C.  P.  <§  A.  R.  Co.  v.  Ourran, 
19  Ohio  St.  1 ;  0.  S  M.  Ry.  Co.  v.  8elby,  47  Ind.  471 ;  s.  c,  17 
Am.  Rep.  719  ;  Madin  v.  B.  di  0.  R  Co.,  14  W.  Va.  180 ;  8.  c,  35^ 
Am.  Rep.  748;  Blair  v.  Erie  Ry.  Co.,  66  N.  Y.  313;  8.  c,  23 
Am.  Rep.  55. 

Carriers  of  passengers  by  the  powerful  and  dangerous  agency  of 
steam  are  held  to  the  highest  degree  of  care  and  are  responsible  for 
the  smallest  negligence.  P.  <6  R.  Ry.  Co.  v.  Derby,  14  How.  468  ; 
Sieamioai  Neto  World  v.  Kingy  16  id.  474 ;  Taylor  v.  Grand  Trunk 
Ry.  Co.,  48  N.  H.  329  ;  8.  c,  2  Am.  Rep.  229;  S.  W,  A  W.  R. 
Co.  Y.  Boddely,  54  HI.  19. 

The  fact  that  the  cars  left  the  track  is  prima  facie  proof  of  neg- 
ligence on  the  part  of  defendant  Feitcd  v.  Middlesex  R.  Co.,  109 
Mass.  720 ;  s.  c,  12  Am.  Rep.  720,  and  cases  cited. 

Yet  the  absence  of  reasonable  care  and  caution  on  the  part  of 
an  adult  plaintiff  will  prevent  a  recovery.  It  i"  the  duty  of  a 
passenger  upon  a  railway  to  inform  himself  of  the  company's 
regulations  for  running  its  trains.  Pittnln^rgh,  C.  dt  St.  L,  Ry. 
Co.  V.  Nazum,  50  Ind.,  141 ;  8.  c,  19  Am.  Rep.  703  ;  SoutJiern  R. 
Co.  V.  Kendrick,  40  ttiss.  375,  and  cases  and  authorities  then' 
cited;  Penn.  R,  Go.  v.  Langdon,  92  Penn.  St.,  21;  Cheney 
V.  Boston  <S  Maine  R.  Co,,  11  Mete.  121. 

Another  duty  is  to  occupy  a  seat  inside  of  the  car  provided  for 
passengers  when  a  seat  is  to  be  had.  The  conductor  is  charged 
with  the  administration  of  these  rules  and  doubtless  if  the  pass- 
enger rides  in  an  improper  place,  for  example,  in  the  baggage, 
express  or  postal  car,  or  in  a  cab<)ose  attached  to  the  train,  or  on 
the  platform,  by  the  conductor's  permission  or  witli  hi-?  jiorpiio"* 
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cence,  this  would  exempt  the  passenger  from  blame,  and  in  case  of 
accident  to  him  resulting  from  the  company's  negligence,  he  might 
recover  damages.  (yOonnM  v.  Alleghany  VaUey  R,  Co.,  59  Peni^. 
St.  239 ;  Carroll  v.  K  K  R.  Co.,  1  Duer,  671 ;  Dunn  v.  Orand 
Trunk  Ry.,  58  Me.  187 ;  s.  o.,  4  Am.  Bep.  267 ;  Jacobs  v.  Si. 
JPaul  Ry.  Co.,  20  Minn.  125 ;  Creed  v.  Penn.  R.  Co.,  86  Penn. 
St.  139  ;  8.  0.,  27  Am.  Rep.  693  ;  Washburn  y.  NaehtriUe  dt  C  R. 
Co.,  3  Head.,  638. 

In  Lidianapolis  R.  Co.  v.  Uorst,  93  IT.  S.  291,  the  facts  were 
these  :  The  plaintiff,  a  drover  in  charge  of  cattle  upon  a  train, 
was  directed  by  the  conductor  to  get  out  of  the  caboose  and  get  on 
top  of  the  train,  as  the  caboose  was  to  be  detached  and  another 
caboose  was  to  be  attached  at  some  distance  further  up  the  road. 
The  train  was  at  rest  and  the  plaintiff  did  as  he  was  told.  By 
A  violent  jerking  and  backing  of  the  train,  the  plaintiff  was  thrown 
down  between  the  ends  of  two  cars  and  received  injuries  for  which 
he  recovered  a  verdict  for  $8,000.  And  the  judgment  was  affirmed 
upon  the  ground,  that  although  the  top  of  a  freight  car  in  the 
night  was  a  perilous  position,  yet  the  drover,  when  commanded  to 
go  there,  had  no  choice  but  to  obey,  or  leave  his  cattle  to  go  for- 
ward without  any  one  to  accompany  and  take  care  of  them. 

But  there  are  certain  portions  of  every  railroad  train  which  are 
so  obviously  dangerous  for  a  passenger  to  occupy  and  so  plainly  not 
designed  for  his  reception  that  his  presence  there  will  constitute 
negligence  as  a  matter  of  law  and  preclude  him  from  claiming 
damages  for  injuries  received  while  in  such  position.  A  passenger 
who  voluntarily  and  unnecessarily  rides  upon  the  engine  or  the 
tender,  or  upon  the  pilot  or  bumper  of  the  locomotive,  or  upon  the 
top  of  a  car,  or  upon  the  platform,  cannot  be  said  to  be  in  the 
exercise  of  that  condition  and  discretion  which  the  law  requires  of 
all  persons  who  are  of  full  age,  of  sound  mind  and  of  ordinary  in- 
telligence. Railroad  Co.  v.  Jones,  95  TJ.  S.  439 ;  Doggei  v.  Illinois, 
etc.,.  R.  Co.,  34  Iowa,  284 ;  Robertson  v.  N.  V,  R.  Co.,  22  Barb. 
91 ;  Downey  v.  Hendric,  46  Mich.  498 ;  Spooner  v.  Brooklyn  City 
R.  Co.,  36  Barb.  217 ;  Camden  &  Atlantic  R.  Co.  v.  Hoosey,  99 
Penn.  St.  492. 

The  test  of  contributory  negligence  is  :  Did  that  negligence  con- 
tribute in  any  degree  to  produce  the  injury  complained  of  P  The 
jury  found  that  a  passenger  car  was  attached  to  the  train,  in  which 
plaintiff  was  at  liberty,  if  he  had  chosen,  to  ride,  and  that  he  would 


MAY  TERM,  1888.  ]^ 


Uttlo  Rock  ft  Fort  Soott  Railwmj  ▼.  Miles. 


not  have  been  injared  if  he  had  taken  a  seat  in  it.  This  is  con- 
ctasiye  against  the  right  of  recoyeryy  unless  the  directions  of  the 
station  agent  for  him  to  ride  on  the  cattle  car  alters  the  case. 

In  Lygo  y.  Newbold,  9  Exch.  302,  the  plaintiff  contracted  with 
the  defendant  to  carry  certain  goods  for  her  in  his  cart.  The 
defendant  sent  his  servant,  who  without  the  defendant's  authority 
permitted  the  plaintiff  to  ride  in  the  cart.  On  the  way  the  cart 
broke  down  and  the  plaintiff  was  mjured.  It  was  held  that  the 
defendant  was  not  liable.  That  case  is  distinguishable  from  the 
case  under  consideration  in  two  points  :  the  defendant  was  not  a 
common  carrier  and  he  had  never  contracted  with  the  plaintiff  to 
carry  her. 

In  Baton  v.  Delaware^  etc.,  R.  Co.,  57  N.  Y.  382 ;  s.  c,  15 
Am.  Bep.  513,  the  conductor  of  a  coal  train  had  invited  a  person 
to  ride  on  the  train  contrary  to  the  regulations,  and  he  was  injured 
through  the  negligence  of  the  defendant's  employees.  The  court 
reversed  a  judgment  for  the  plaintiff,  holding  that  the  conductor 
had  no  power  to  take  the  plaintiff  upon  the  train  in  such  way  as  to 
bind  the  defendant,  because  it  was  outside  the  scope  of  his  agency. 

To  the  same  effect  is  Robertson  v.  K.  Y.  <£  Erie  R.  Co.,  22 
Barb.  91,  where  an  engineer  had  permitted  a  person  i^  ride  upon 
his  engine,  and  he  was  badly  injured  while  riding  in  that  position. 

Both  of  the  cases  last  cited  hold,  that  as  there  is  no  presumption 
of  law  in  favor  of  the  right  of  a  person  to  ride  in  an  unusual  or 
perilous  place  upon  a  tram,  the  o?m^  is  upon  him  to  prove  that  the 
agent  had  authority  from  the  company  to  grant  him  permission  to 
ride  there. 

The  rule  is  firmly  established  that  the  master  is  civilly  liable  for 
the  tortious  acts  of  his  servant  whether  of  omission  or  commission, 
and  whether  negligent,  fraudulent  or  deceitful,  when  done  in  the 
line  of  his  employment,  even  though  the  master  did  not  authorize, 
or  know  of  such  acts,  or  may  have  disapproved  of  or  forbidden 
theoL  Wharton  Neg.,  §  157  et  seq.  But  the  act  must  be  done  not 
only  while  the  servant  is  engaged  in  his  master's  service,  but  it 
must  pertain  to  the  particular  duties  of  that  employment. 

A  reference  to  a  few  adjudged  cases  will  make  plain  the  quali- 
fication of  the  rule. 

In  Wilton  v.  Middlesex  R.  Co.,  107  Mass.,  108 ;  s.  c,  9  Am.  Bep. 
11,  the  plaintiff,  a  girl  nine  years  old,  was  walking  in  company 
with  several  other  girls  upon  the  Charleston  bridge  about  7  p.  m., 
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when  one  of  the  defendant's  horse-cars  came  along  yery  slowly  and 
the  driver  beckoned  to  the  girls  to  get  on.  They  got  on  the  front 
platformi  and  the  driver  struck  his  horses,  which  made  them  sud- 
denly start,  whereby  plaintiff  lost  her  balance  and  fell,  one  of  the 
wheels  passing  over  her  arm.  It  was  admitted  the  plaintiff  was 
not  a  passenger  for  hire,  and  the  driver  had  no  authority  to  carry 
her  unless  such  authority  was  implied  from  his  employement 
The  court  said  :  *'  The  driver  of  a  horse-car  is  an  agent  of  the 
corporation  having  charge .  in  part  of  the  car.  If,  in  violation  of 
his  instructions  he  permits  persons  to  ride  without  pay,  he  is 
guilty  of  a  breach  of  his  duty  as  a  servant  Such  act  is  not  one 
outside  of  his  duties,  but  is  within  the  general  scoi^e  of  his  agency, 
for  which  he  is  responsible  to  his  master.  The  invitation  to  the 
plaintiff  to  ride  was  an  act  within  the  general  scope  of  the  driver's 
employment  and  if  she  accepted  it  innocently,  she  was  not  a  tres- 
passer. It  is  immaterial  that  the  driver  was  acting  contrary  to  his 
instructions." 

In  Flower  v.  Penn.  R.  Co.,  69  Penn.  St.  210 ;  s.  c,  8  Am.  Kep. 
251,  an  engine  with  tender  and  one  freight  car  had  been  detached 
from  a  train  and  was  stopped  at  a  water  station.  The  fireman  re- 
quested a  small  boy  standing  near  to  put  in  the  hose  and  turn  on 
the  water.  While  he  was  climbing  on  the  tender  to  do  this  the 
other  freight  cars  belonging  to  the  train  came  down  without  a  brake- 
man,  and  struck  the  car  behind  the  tender.  The  boy  fell  and  was 
cnished  to  death.  The  court  held  that  the  company  owed  no  special 
duty  to  the  boy,  saying:  "  The  case  turns  wholly  on  the  effect  of  the 
request  of  the  fireman,  who  was  temporary  engineer.  Did  that  request 
involve  the  company  in  the  consequences.^  The  fireman,  through  his 
indolence  or  haste,  was  the  cause  of  the  boy's  loss  of  life.  Unless  his 
act  can  be  legally  attributed  to  the  company,  it  is  equally  clear  the 
company  was  not  the  cause  of  the  injury.  The  maxim  qui  facit 
per  ahum  factt  per  se,  can  only  apply  where  there  is  authority, 
either  general  or  special.  It  is  not  pretended  that  there  was  a  spe- 
cial authority.  Was  there  a  general  authority  which  would  com- 
prehend the  fireman's  request  to  the  boy  to  fill  the  engine  tank 
with  water  ?  This  seems  to  be  equally  plain  without  resorting  to 
the  evidence  given  that  the  engineers  are  not  permitted  to  receive 
any  one  on  the  engine  but  the  conductor  and  fireman  or  superin- 
tendent ;  that  it  is  the  duty  of  the  fireman  to  supply  the  engine 
with  water  ;  that  he  has  no  power  to  invite  others  to  do  it,  and  can 
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leaTe  his  post  only  on  a  necessity  *  *  *.  It  is  not  like  the  case 
of  one  injured  while  on  board  a  train  by  the  sufferance  of  the  con- 
ductor, whose  general  authority  extends  to  receiving  and  discharg- 
ing persons  to  and  from  the  train." 

In  Snyder  v.  Han,  &  St.  Jo.  R.  Co,y  60  Mo.  413,  a  parent  claimed 
damages  for  injuries  received  by  an  infant  child  while  attempting 
to  get  upon  one  of  defendant's  cars.  The  petition  alleged  an  invita- 
tion from  the  defendant's  servant  in  6harge  of  the  car  to  the  child, 
but  showed  no  authority  in  the  servant  to  permit  persons  to  ride  on 
the  car,  and  no  connection  between  such  invitation  and  the  service 
which  the  servant  was  employed  to  render.  And  the  petition  was 
held  to  be  fatally  defective. 

An  agent  cannot  increase  his  powers  by  his  own  act.  They 
must  always  be  included  in  the  acts  or  conduct  of  his  principal. 
Marvin  Y.  Wilber,  62  N.  Y.  270.  And  a  principal  is  not  liable  for 
acts  of  the  agent  beyond  the  sphere  of  his  duty.  The  employment 
of  an  agent  for  a  particular  purpose  gives  only  the  authority  neces- 
sary for  that  agency  under  ordinary  circumstances,  or  the  authority 
usually  exercised  by  similar  agents.  Cox  v.  Railway  Co.,  3  Exch. 
268. 

Now  it  is  not  incident  to  the  employment  of  a  station  agent  to 
assign  seats  to  passengers  upon  a  train.  That  is  the  business  of 
the  conductor.  It  is  not  within  the  apparent  scope  of  the  i)ower8 
of  a  station  agent.  His  duties  and  the  nature  of  his  office  do  not 
call  for  any  intendment  that  he  is  authorized  to  give  directions  on 
this  subject  which  will  bind  the  company.  Tucker  Y.St.  Louis^ 
etc.,  iZ'y  Co.,  64  Mo.  177 ;  A.  i§  P.  R.  Co.  v.  Reisner,  18  Kans. 
458  ;  Cooper  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  6  Hun,  276 ;  Stephensofi 
V.  N.  r.  (6  H.  R.  R.  Co.,  2  Duer,  341. 

There  is  no  evidence  in  the  record  that  he  had  any  such  authority 
as  a  fact.     And  the  law  will  not  imply  it 

(Omitting  a  question  of  pi*actice.] 

The  judgment  must  therefore  be  reversed,  and  the  court  below 

directed  to  enter  judgment  for  the  defendant  upon  the  special 

findings. 

Judgment  reversed. 


NoTK  BT  THB  Rbfortbr.—  See  Kentucky  Cent.  B.  Co.  v.  TJiomoH*  Adm'nt, 
79  Ky.  160 :  42  Am.  Rep.  208. 

In  WtUerbwry  v.  N.  Y.  CeiU.,  He.,  R.  Co..  21  Blatchf.  814,  a  drover  was  hart 
while  riding  on  the  engine,  against  the  oompanj^s  rules,  bj  permlaslon  of  the 
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ttf  fiOBtnet  rigkft  to  be 
■rid:  ''TVeiMtlthatcHilieCurijclafaBedfartkepfanlii: 
JgOwt  Iw  w»  ridtag  iqwtbccMgiBe  iwiiMJMiinlj-  If  1m 
tbe  pommeaA  of  the  defaaduit.  fun— i  er  mplied,  H  ie 
Hafleete  ihe  defendant's  Uabilitj  for  Ms^igeaee, 
of  riglit  or  n  meffiir  of  fiivor,  ae  n  pnHBng 
to  ennble  bim  to  meintofai  an  action  for  negligenee,  if  1m 
carried  hy  the  defendant  volnntarilj  If  the  defendant  nadeitook  to  eairy 
Um,  althoa^  gtatnltoaaly.  and  aa  a  mere  maffiir  of  favor  to  hhnaulf,  it  waa 
oMigated  to  ezerdae  doe  eare  for  hia  aaf etj  in  perforaiinf  the  andertaking  H 
bad  TolantaHlj  aammed.  PMadd^Aia.  €le..  JZ.  Co.  ▼.  Dm^,  14  How.  40B ; 
SUtnAoat  New  WMd  ▼.  JSn^.  16  id.  469.  The  carrier  doea  not  bj  oanaent- 
fng  to  earrj  a  person  grstnitoaalj  relieve  binaelf  of  lesiMMsiliilllj  fior  uefjU- 
fence.  When  the  aasent  to  hia  riding  free  baa  bean  legally  and  |wopcilj  given, 
the  person  carried  ia  entitled  to  the  aame  degree  of  care  aa  if  be  paid  hia  Cue. 
TpM  ▼.  Old  CoUmp  R,  B.  Co.,  8  Allen.  18.  Aa  is  tenselj  alated  hy  Black- 
9unt,  J.,  in  Austin  ▼.  Great  WuUrn  BaOmap  Cb..  L.  R..  8Q.  B.  448.  'the 
right  which  a  passenger  bj  a  railway  baa  to  be  carried  aafelj  doea  not  depend 
on  bis  having  made  a  contract.*  bat  *  the  fact  of  bis  being  a  paaaenger  casts  a 
doty  on  the  company  to  carry  him  safely.' 

"  Hie  real  qnestion  in  the  esse  was  lost  sight  of  upon  the  trial.  Tliat  qnestion 
waa,  whether  the  plaintiff  was  being  carried  npon  the  engine  with  the  eon- 
sent  of  the  defendant,  or  only  by  the  nnaathoriaed  permission  or  invitation  of 
tbe  defendant's  employees.  This  qnestion  was  not  presented  by  the  exeeptiona 
to  tbe  charge,  or  l>y  tbe  instructions  which  the  coort  was  asked  to  give  to  the 
Jury.  But  upon  tbe  theory  on  which  the  esse  was  presented,  the  jury  most 
liave  found  that  the  plaintiff  had  a  right  to  be  carried  by  the  defendant,  as  an 
implied  condition  of  the  contract  for  the  transportation  of  hia  cattle.  As  tb» 
evidence  does  not  warrant  such  a  conclusion,  and  as  the  real  qnestion  in  the 
case  has  not  been  pasaed  on  by  the  Jury,  there  should  be  a  new  trial  upon  the 
ground  of  misdirection,  although  tbe  defendant's  exceptions  do  not  reach  the 
error. 

'*  It  should  have  been  left  to  the  Jury  to  determine,  as  a  question  of  fact, 
whether  the  defendant  had,  by  its  conduct,  held  out  its  employees  to  the 
plaintiff  ss  authorised  under  the  drcumstanoes.  to  consent  to  his  being  car- 
ried on  tbe  train  with  bis  cattle.  Undoubtedly  tbe  presumption  of  law  in, 
that  persons  riding  upon  trains  of  a  railroad  carrier  which  are  palpably  not  de- 
signed for  tbe  transportation  of  persons,  are  not  lawfully  there  :  and  if  they 
are  permitted  to  be  there  by  tbe  consent  of  the  carrier's  employees,  the  pre- 
sumption is  sgainst  tbe  authority  of  tbe  employees  to  bind  tbe  carrier  by  such 
consent.  In  EaUm  v.  2>.,  L.  d  W,  B,  Co.,  57  N.  Y.  882 ;  b.  c,  15  Am.  Rep. 
518.  it  is  held  that  the  conductor  of  a  freight  train  has  no  authority  to  conseiit 
to  the  carrying  of  a  person  upon  a  caboose  attached  to  such  a  train,  but  de- 
signed for  tbe  accommoaation  of  employees,  and  that  in  such  esse,  the  pre- 
sumption is  that  the  person  carried  is  not  lawfully  there.  On  the  other  hand,, 
this  presumption  may  l>e  overthrown  by  the  special  circumstances,  as  in  the* 
esse  of  Ohio  d  3iUs.  B.  Co  v.  MvJiUng,  80  III.  9,  where  the  plaintiff  was  rid. 
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\ng  on  a  construction  train,  and  In  the  cases  of  Bifan  ▼.  Oumlbertand  VaUey  B* 
Co^.  38  Penn.  St.  88i;  and  QilUhamnon  ▼.  Stonp Brook  Co.,  lOOnah.  228,  whew 
tlie  plaintiff  was  riding  on  a  gravel  train. 

"  So,  in  a  case  like  the  present,  where  the  railroad  carrier  may  derive  some 
benefit  from  the  presence  of  drovers  upon  its  cattle  trains,  and  maj  have  al- 
lowed its  employees  in  charge  of  such  trains  to  invite  or  permit  drovers  to  ac- 
company their  cattle,  the  presamption  against  a  license  to  the  person  thus  car- 
ried may  be  overthrown.  It  shoold  have  been  left  to  the  Jury  to  determine, 
as  »  qaestion  of  fact,  whether,  notwithstanding  its  roles  for  the  government 
of  its  employees  the  defendant  had  not  held  them  out  to  the  plaintiff  as  hav- 
ing anthority  to  consent  to  his  being  carried.  If  It  should  appear  that  its  em- 
ployees have  been  accustomed  to  allow  drovers  to  accompany  their  cattle  on 
the  cattle  trains,  so  generally  and  constantly  that  the  officers  of  the  company 
must  have  known  it,  the  consent  of  the  company  may  be  predicated  upon  acqui- 
»noe  and  ratification.^ 


Polk  v.  Statb. 

<40Ark.4ak) 

Oriminal  law — sedtieUon  —  evidence  of  eharaeter. 

On  an  indictment  for  seduction  the  prosecution  must  prove  the  actual  personal 
.   chastity  of  the  complainant,  although  the  statute  is  silent  as  to  character 
or  repute.* 

/^O'UVIOTIOIS  of  seduction.     The  opinion  states  the  case. 

Barker  d  Johnson,  for  appellant. 

C.  B.  MooTBy  attorney-generaly  for  State. 

SMITH9  J.  The  defendant  was  indicted  and  conyioted  of  the 
seduction  of  Lizzie  Autrey^  an  unmarried  woman,  under  a  promise 
of  marriage,  and  was  sentenced  to  undergo  imprisonment  at  hard 
labor  in  the  penitentiary  for  the  term  of  one  year  and  to  pay  a  fine 
of  one  dollar. 

The  indictment  is  based  on  section  1319  of  Gantt's  Digest :  '^  Any 
person  who  shall  be  convicted  of  obtaining  carnal  knowledge  of 
any  female  by  virtue  of  any  feigned  or  pretended  marriage,  or  of 
any  false  or  feigned  promise  of  marriage,  shall  be  imprisoned  not 

'  *8ee  Oliver  v.  (JommonweaUh  (101  Penn.  Bt  215),  47  Am.  Rep.  704. 

VoL.XLvni--« 
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exceeding  two  years  iu  the  penitentiary  and  fined  in  any  sum  not 
exceeding  five  thousand  dollars ;  but  no  person  shall  be  convicted 
of  said  crime  upon  the  testimony  of  the  female,  unless  the  same  be 
corroborated  by  other  eyidence/' 

[Minor  point  omitted.] 

If  this  were  all  that  was  in  this  case,  we  should  unhesitatingly 
alHrm  the  judgment  of  couTiction.  The  prosecutrix  admitted  that 
she  had  once  been  engaged  to  be  married  to  one  John  White,  who 
had  afterward  married  another  girl ;  but  denied  that  this  engage- 
ment had  been  broken  off  on  account  of  her  lewdness.  She  also 
denied  that  she  had  permitted  undue  familiarities  with  her  person 
upon  a  certain  occasion  from  one  Hudson,  or  had  promised  to 
grant  him  immodest  favors  if  he  would  assist  in  promoting  her 
marriage  with  the  defendant.  It  was  proposed  on  the  part  of  the 
defense  to  show  by  Hudson  and  White  that  her  answers  to  the 
questions  asked  her  upon  cross-examination  were  false,  so  far  as 
related  co  them.  But  the  Circuit  Court  ruled  out  this  evidence. 
It  should  have  been  admitted  by  way  of  testing  the  accuracy  of  her 
statements,  if  for  no  other  reason.     Hojler  v.  Staie^  16  Ark.  534. 

But  there  was  a  deeper  reason.  In  every  prosecution  for  seduc- 
tion the  character  of  the  seduced  female  is  involved  in  the  issue. 
And  character  means  in  this  connection,  not  her  general  reputation 
in  the  community,  but  the  possession  of  actual  personal  chastity. 
Now  Lizzie  Autrey  made  oath  that  she  had  never  had  unlawful 
commerce  with  any  man  except  the  defendant,  and  only  on  two 
occasions  with  him.  The  defendant  offered  to  prove  by  Hudson, 
one  of  the  State's  own  witnesses ;  by  White,  to  whom  she  had 
formerly  been  engaged,  and  by  several  other  witnesses,  that  she 
was  not  a  virtuous  woman  at  the  time  of  her  alleged  seduction, 
and  interrogated  these  witnesses  as  to  specific  acts  of  criminal  con- 
versation with  her.  But  the  court  refused  to  permit  the  examina- 
tion to  proceed  in  this  direction. 

The  evidence  was  competent.  All  the  cases  agree,  that  upon  a 
trial  for  seduction,  the  girl's  chastity  may  be  impeached  by  par- 
ticular instiinces  of  incontinence,  occurring  before  the  defendant's 
intimacy  with  her.  This  is  in  fact  the  best  proof  on  the  subject. 
Some  courts  go  jso  far  as  to  hold  that  it  is  the  only  legitimate  proof, 
and  exclude  evidence  of  general  reputation.  2  Greenl.  Ev.,  §  577; 
1  Phillips  Ev.  (4th  Am.  ed.)  760;  Bishop  Stat.  Grimes,  §§639, 
649-50  ;   Kenyan  v.  People^  and  Crozier  v.    People^  ubi  supra ; 
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Safford  v.  People^  1  Park.  Or.  474 ;  Carpenter  v.  People,  8  Barb. 
603  ;  State  v.  SheaUy  supra;  People  v.  Clark,  33  Mich.  112. 

It  is  not  indeed  expressed  in  our  statute,  as  it  is  in  the  statute 
of  New  York  and  of  some  of  the  other  States,  that  the  woman 
should  have  been  of  previous  chaste  character.  But  it  is  plainly 
implied.  The  legislature  never  intended  to  send  a  man  to  the  peni- 
tentiary for  having  had  illicit  connection  with  a  prostitute  or  a 
woman  of  easy  virtue,  where  she  had  consented  even  under  a  prom- 
ise of  marriage.  The  statute  of  Michigan  also  omits  the  words 
''of  previous  chaste  character,'*  but  it  has  received  the  same  con- 
struction as  if  they  had  been  there.  People  v.  Brewer,  27  Mich. 
134 ;  People  v.  Clark,  supra.  ^ 

As  the  defendant  must  have  a  new  trial  and  the  statute  is  com- 
paratively recent,  we  indicate  the  rules  of  evidence  applicable  to 
this  issua 

[Omitting  this.  ]  Judgmoni  reversed. 


Orrr  of  Fort  Smith  v.  McKibbik. 

(41Ark.«.) 
Municipal  corporation — adverse  oeoupation  o^ 


AdTeiae  possesnon  of  a  cit j  allej  for  the  Btatutory  period  giyes  title  to  the 

occupant.    {See  note,  p.  2L) 

TNJXJNOTION  against  opening  an  alley.     The  opinion  states  the 


James  Brizzolara,  for  city^  appellant. 
Duval  d  Cravens,  for  appellee. 

Eakih*^  J.  Mary  McKibbin,  the  owner  of  a  half  block  of  land. 
iu  Fort  Smith,  which  she  occupied  in  solido  as  a  residence  under 
incloBureSy  applied  in  chancery  and  obtained  a  perpetual  injunction 
upon  the  city  authorities,  restraining  them  from  proceeding  to 
open  an  alley  through  the  premises. 

The  city  claimed  the  alley  as  having  been  dedicated  to  city  uses, 
and  as  being  already  subject  to  its  control,  and  was  about  to  pro- 
ceed to  remove  the  obstructions.     Although  the  terms  of  the 
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injunction  were  general,  the  decree  was  not  intended,  and  will  not 
have  the  effect  to  preclude  the  city  from  hereafter  opening  an  alley 
there,  in  the  proper  exercise  of  its  powers,  as  in  the  case  of  a 
new  alley,  if  the  public  convenience  should  require  it.  The  city 
appeals. 

The  facts  of  the  case  are  simple.  The  blocks  of  the  city  are 
300  feet  square,  with  a  street  upon  every  side.  They  are  divided 
each  into  twelve  lots,  fronting,  six  each,  upon  opposite  streets  and 
running  back  to  a  twenty-foot  alley,  which  runs  between  the  two 
ranges  of  lots.  These  lots  are  numbered  from  1  to  6  on  one  side, 
and  reversely  from  7  to  12  on  the  other  side.  The  appellee  owned 
and  occupied  lots  4,  5,  6,  7,  8,  9,  which  composed  a  half  of  the 
block,  taken  across  the  supposed  alley.  The  other  half  of  the  block 
wda  owned  by  two  others,  having  each  a  quarter  of  the  block  on 
the  other  comers.  They  had  also  taken,  each,  a  portion  of  the 
alley  into  their  inclosures,  so  that  there  was  really  no  passway 
there.     None  of  the  parties  needed  or  desired  one. 

The  alley,  according  to  the  plat  of  the  town,  extends  straight 
for  a  long  way  each  side  through  blocks  in  the  same  range,  and 
was  not  in  any  other  way  obstructed.  The  portion  of  the  town  in 
which  the  block  lies  was  not  thickly  built ;  the  streets  were  unob- 
structed, and  it  is  clear  enough,  from  the  evidence,  that  there  waa 
no  public  necessity  for  the  alley.  It  does  not  in  any  way  appear 
that  it  would  have  been  the  slightest  convenience  to  any  one  what^ 
ever.  It  does  appear  that  to  open  it  would,  in  a  great  measure, 
destroy  the  utility  and  comfort  of  the  premises  as  the  appellee's  home. 

The  blocks,  lots,  streets  and  alleys  had  been  mapped  and  platted 
by  the  original  owner  of  the  site  of  Fort  Smith,  which  plat  had 
been  accepted  by  the  city  as  determining  the  streets  and  alleys, 
and  which  had  been  referred  to  in  conveyancing.  All  the  deeds  in 
a  pretty  long  chain  of  title,  under  which  appellee  held,  described 
the  property  by  lots,  running  back  140  feet  mto  an  alley.  None  of 
them  expressly  gave  property  in  the  alley  itsell  So  far  as  these 
facts  constituted  a  dedication  to  the  public,  the  alley  had  been 
dedicated  and  had  passed  under  the  control  of  the  city  authorities. 

The  inclosures  had  been  there  for  a  long  time  beyond  the  period 
of  limitations,  and  were  there  when  appellee  purchased.  The 
premises  had  been  used  continuously  as  a  home,  with  the  assent  of 
all  co-owners  in  the  block,  who  themselves  desired  that  the  alley 
should  not  be  opened. 
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It  appears  affirmatively  indeed  that  the  municipal  authorities 
did  not  consider  it  necessary  to  the  public,  for  they  had  offered  to 
permit  the  appellee  to  maintain  her  inclosures  for  an  indefinite 
time,  if  she  would  acknowledge  the  city's  right  and  agree  to  open 
the  alley  at  a  future*  time  when  requested.  She  refused,  and  the 
city  was  about  to  order  their  removal  by  the  marshal  when  she 
invoked  the  aid  of  the  chancellor.  The  city  indeed  desired  only 
to  settle  a  right,  by  an  effort  to  exercise  it.  Perhaps  that  was 
proper  enough,  in  view  of  the  official  trust  reposed  in  the  officers, 
but  nothing  would  have  been  lost  by  leaving  the  appellee  in  the 
enjoyment  of  her  home  until  the  alley  should  have  been  needed, 
if  ever.  The  city's  rights  were  as  effectually  barred  as  they  could 
be  by  time. 

She  claims  that  the  action  of  the  city  was  oppressive  as  well  as 
unauthorized.  That  the  alley  was  never  dedicated  to  the  public, 
and  that  if  it  were,  the  right  of  the  municipality  to  control  it  1^ 
been  lost  by  limitation. 

It  is  convenient  to  consider  the  last  question  first.  It  is  one  of 
great  importance,  which  has  been  frequently  considered  in  other 
States,  and  with  regard  to  which  there  is  much  conflict  of  author- 
ity. It  may  be  presented  thus :  Is  a  city  or  town  corporation 
with  respect  to  property  or  powers  which  it  holds  in  trust  for  the 
public,  bound  by  the  statute  of  limitations,  so  as  to  be  precluded 
by  lapse  of  time  and  adverse  holding,  from  claiming  to  control  the 
property  or  exercise  the  power?  With  regard  to  property,  or  con- 
tract rights  which  the  municipality  claims  for  its  own  convenience 
as  a  corporation,  there  is  little  difficulty.  Almost  if  not  quite  all 
the  authorities  concur  in  holding  in  such  cases  that  it  is  amenable  to 
the  statute  ;  and  we  think  it  obvious  that  it  should  be  on  principle. 
Quoad  hoc,  it  does  not  represent  the  sovereignty  of  the  people  but 
only  itself  and  the  local  interests  of  citizens. 

The  trouble  arises  where  the  powers  are  held  in  trust,  not  for  the 
members  of  the  body  corporate  alone,  but  for  the  whole  people  who 
may  come  to  the  city.  The  most  common  cases  are  those  arising 
with  regard  to  the  use  of  streets,  squares,  parks  and  commons 
which  have  been  dedicated  to  the  public.  Appellees  contend  that 
in  this  respect  alleys  do  not  stand  upon  the  same  ground  with 
streets  and  squares;  but  waiving  that  for  the  present  we  will 
consider  the  question  with  regard  to  all. 

If  municipalities  are  not  bound  by  statutes  of  limitations  with 
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regard  to  these  public  trusts,  that  is,  with  regard  to  their  powers  to 
keep  open  streets,  etc.,  it  must  be  upon  the  maxim  that  ''  nuUnm 
iempus  occtimi  regi/*  and  that  municipalities  are  the  adjuncts  of 
government,  and  have  the  franchise  of  sleeping  upon  their  rights  ; 
or  rather  that  the  public  must  not  suffer  from  their  neglect. 

But  municipal  corporations  are  not  really  the  State,  nor  are  their 
functions  and  powers  conferred  principally  for  the  benefit  of  the 
whole  people  of  the  State,  although  incidentally  they  hold  some 
trusts  m  the  exercise  of  which  any  citizen  of  the  State  may  come 
to  be  interested.  It  may  well  be  doubted  whether  the  reason  of 
the  maxim  may  not  be  strained  too  far  in  applying  it  to  these 
bodies.  That  '*  the  time  and  attention  of  the  sovereign  must  be 
supposed  to  be  occupied  by  the  cares  of  government/'  might  well 
have  excused  a  king  from  asserting  his  rights,  but  affords  no  rea- 
son why  the  officers  of  a  corporation  should  not  be  reasonably 
diligent  in  the  discharge  of  the  very  duties  they  were  selected  to 
execute.  Nor  does  it  afford  a  reason  why  citizens  daily  sensible  of 
an  encroachment  on  their  common  rights,  should  be  allowed  to  lie 
dormant  for  many  years  and  then  assert  them  to  the  detriment  of 
others.  The  maxim  should  not  become  the  instrument  of  wrong. 
The  more  wholesome  rule  for  the  citizen  individually  and  collect- 
ively as  well  is  that  the  laws  favor  the  vigilant  only  and  not  the 
careless  and  slothful. 

It  has  been  said  speciously  that  municipal  authorities  cannot 
grant  away  these  public  easements,  and  that  no  one  can  therefore 
claim,  "by  prescription,"  to  impede  them,  because  a  prescription 
implies  an  original  grant.  This  may  be  and  is  the  true  nature  of  a 
claim  by  prescription,  but  the  argument  seems  to  rest  on  a  con- 
fusion of  ideas.  One  who  sets  up  the  defense  of  the  statute  of 
limitations  does  not  claim  technically  by  prescription,  and  cannot 
be  met  with  that  technical  argument.  He  defends  by  statute 
entirely,  regardless  of  any  consideration  of  grant  or  even  lawful 
entry.  He  is  allowed  to  go  further  as  a  consequence  and  say  that 
as  no  suit  can  be  brought  against  him,  his  possession  shall  not  be 
disturbed  in  paw,  and  that  he  and  his  assignees  shall  stand  upon 
the  effect  of  the  statute  and  be  respected  as  owners. 

The  authorities  upon  the  vexed  question  here  presented  have 
been  collected,  and  the  principles  discussed  by  Mr.  Dillon  in  his 
work  on  Municipal  Corporations.  It  is  conceived  that  nothing  im- 
portant can  be  added  to  his  text,  notes  and  citations,  for  a  full 


MAY  TERM,  1883.  23 


City  of  Fort  Smith  v.  McKibbin. 


Bhowing  of  the  authorities  upon  each  side  and  the  reasons  by  which 
they  are  supported.  See  Dill.  Muu.  Corp.,  §§  667-675,  3d  ed. 
Whilst  ho  himself  comes  to  the  conclusion  that  no  laches  on  the 
part  of  tlie  officers  of  a  corporation  can  defeat  the  right  of  the  pub- 
lic to  its  public  streets  and  places,  he  yet  qualifies  it  by  saying  that 
priyate  rights  may  grow  up  in  consequence  of  such  liiches  of  "  more 
persuasive  force  in  the  particular  case  than  those  of  the  public.'^ 
It  seems  to  be  a  compromise  between  the  doctrine  of  a  statutory 
bar  and  that  of  nullum  tefnpus,  etc.  9  by  adopting  the  equitable  doc- 
trine of  staleness  and  estoppels  in  pats. 

The  authorities  are  reviewed  at  length  in  the  case  of  City  of 
Wheeling  v.  Campbellj  12  W.  Va.  36.  It  is  a  very  interesting  and 
instructive  case  in  support  of  the  doctrine  that  municipal  authori- 
ties are  bound  as  individuals  are  by  the  statute  of  limitations. 
There  the  parties  were  revei*sed.  The  city  sought  to  enjoin  the 
defendants  from  building  a  house  upon  a  portion  of  a  street,  con- 
cerning the  original  dedication  of  which  there  was  no  question. 
The  defendants  set  up  long  and  adverse  possession,  and  were  met 
by  the  doctrine  of  nullum  tetnpus.  The  authorities  on  botli  sides 
are  well  arrayed,  and  the  court  held  upon  their  decided  weight 
that  the  city  was  8u!:j  jct  to  the  statute  and  was  barred.  The  court 
amongst  other  things  quoted  the  remarks  of  Chief  Justice  Dillok 
in  Cily  of  Pella  v.  SchoUey  24  Iowa,  283,  which  was  a  contest  of 
tlie  right  of  the  city  to  a  certain  garden  square  claimed  by  adverse 
possession.  Assuming  the  dedication  the  learned  judge  said:  "  Ta 
actions  of  this  c;haracter,  though  brought  in  equity,  the  ten  years' 
limitation  applies  dii'ectly  or  by  analogy."  Further  on  he  says, 
speaking  of  the  doctrine  of  nullum  tempus:^  etc.:  ''The  principle 
has  not  so  far  as  we  know  been  extended  to  municipal  or  public 
corporations.  On  the  contrary,  it  has  been  expressly  held  that 
those  corporations  are  within  the  statute  of  limitations,  the  same 
as  natural  persons,"  citing  cases  in  Ohio,  Kentucky  and  N^w  York. 

We  cannot  but  admire  and  commend  the  independence  and  in- 
tegrity of  character  of  the  distinguished  jurist,  which  prompted 
him  i^terward  in  his  text-book,  upon  what  seemed  to  him  a  more 
enlightened  view,  to  announce  a  different  conclusion.  Still  we 
must  accord  to  his  utterances,  as  judge,  of  the  concurrent  opinion 
of  himself  and  his  associates,  a  greater  weight  than  to  his  indi- 
vidual views  as  a  text- writer. 

Another  one  of  the  numerous  authorities  cited  in  the  City  of 
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If  heeling  case,  supra,  is  that  of  Dudley  y.  Trustees  of  Frankfort^ 
12  B.  Monr.  610,  a  case  directly  in  point  with  this.  It  was  an  in- 
junction to  restrain  the  marshal  from  removing  an  inclosure  of 
Dudley  off  the  street  as  an  obstruction.  Dudley  claimed  by  statute 
of  limitations.  The  court  adopted  a  reasoning  which  this  court 
approTes.  Hiss,  J.,  deliyering  the  opinion,  said:  ^'If  the  private 
citizen  at  any  time  encroach  with  his  buildings  and  inclosures 
upon  the  public  streets,  the  municipal  authorities  should,  in  the 
exercise  of  proper  vigilance,  and  of  their  undoubted  authority, 
interfere  by  the  legal  means  provided  in  their  charter,  to  prevent 
such  encroachment,  in  due  time,  and  thus  preserve  for  public  use 
the  squares,  streets  and  alleys  of  the  town,  in  their  original  dimen- 
sions ;  but  if  a  private  individual  or  citizen  has  been  permitted 
to  remain  in  the  continued  adverse  actual  possession  of  public 
ground,  or  of  a  public  street,  as  embraced  within  his  inclosure,  or 
covered  by  his  dweDing  or  other  buildings,  for  a  period  of  twenty 
years  or  more  without  interruption,  such  citizen  will  be  vested 
thereby  with  the  complete  title  to  the  ground  so  actually  occupied 
by  him.'' 

The  court  in  the  West  Virginia  case  conceded  that  the  doctrine 
which  exempted  municipal  corporations  from  the  operation  of  the 
statute  of  limitations  obtained  in,  and  was  supported  by,  the 
decisions  of  Pennsylvania,  New  York,  Rhode  Island  and  Louisiana, 
whilst  a  contrary  doctrine  was  announced  by  the  highest  courts  of 
Vermont,  Massachusetts,  New  York,  Connecticut,  Maryland^ 
Virginia,  North  GaroUna,  South  Carolina,  Mississippi,  Texas, 
Missouri,  Kentucky,  Ohio,  Illinois  and  Iowa,  all  of  which,  says 
the  court,  *^  have  restricted  the  application  of  the  maxim  to  sov- 
ereignty alone ;  and  most  of  said  courts  have,  in  express  terms,  in 
cases  requiring  the  decision,  held  that  municipal  corporations,  like 
natural  persons,  are  subject  to  limitation  statutes." 

These  views  commend  themselves  as  reasonable  and  best  adapted 

to  the  circumstances  of  our  country,  and  we  adopt  the  line  of 

decisions  in  accordance  with  them. 

Affirm  the  decree. 

NoTB  BT  THB  Rbpobteb.  —  We  append  portions  of  the  opinion  In  CU^  ef 
WhseUng  y.  Campbell,  Id  W.  Va.,  dted  in  the  principal  case,  as  giving  a  yorf 
^  complete  and  critical  review  of  the  conflicting  cases 

"  Bat  it  is  ablj  insisted  Ij  counsel  for  plaintiff,  tliac  ihe  statute  has  no  appli- 
cation in  this  case :  that  here,  the  maxim,  nvUum  temput  oceurrU  regi,  applies 
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trith  all  its  force,  and  he  dtes  a  number  of  pertinent  anthorities  to  sustain  the 
position. 

"  The  first  case  dted  is  Onm  v.  Ma^ar,  etc.,  18  N.  J.  £q.  805.  The  bill  was 
filed  to  prevent  the  authorities  of  Morristown  from  widening  the  street,  and 
thereby  taking  ground  of  the  plaintiff,  which  he  had  held  in  possession  for 
about  twenty-six  years.  The  chief  justice.  In  delivering  the  opinion  of  the 
court,  said  :  '  If  encroachments  of  this  public  street  exist,  such  encroach- 
ments, no  matter  how  ancient  and  long  continued,  are  clearly  public  nuisances, 
■and  as  such  abatable.  The  claim  that  this  public  easement  has  been  curtailed 
by  acquiescence  and  lapse  of  time  has  no  foundation  In  legal  principle.  Such 
I  have  always  understood  to  be  the  well-established  rule  of  law  upon  this 
subject.  *  *  *  It  is  true,  that  in  this  country  this  rule  of  common  law 
has  in  few  instances  been  rejected ;  but  nevertheless  it  is  sustained,  I  think, 
by  a  great  preponderance  of  American  authority.  *  *  *  It  is  a  principle 
of  policy,  and  appears  to  have  been  thought  almost  indispensable  for  the  pro- 
tection of  those  privileges  in  which  the  whole  community  is  interested ;  and 
it -may  well  be  doubted,  if  it  does  not  exist  in  some  form  in  the  jurisprudence 
of  every  civilized  people.*  The  injunction  was  dissolved.  This  decree  was 
rendered  in  1867. 

"  Dygert  v.  Sehenek,  28  Wend.  446,  cited  by  counsel  for  the  city,  was  a  suit 
brought  to  recover  damages  for  injury  to  a  mare,  which  fell  through  a  bridge 
in  a  public  highway.  The  road  passed  over  the  land  of  the  defendant,  and 
he  had  dug  a  ditch  across  the  road,  and  put  a  bridge  over  it,  but  had  neglected 
to  keep  it  in  repair,  claiming  that  he  was  not  bound  to  do  so.  Wliile  the 
judge  used  the  following  language  quoted  by  counsel  for  the  city,  that  *  no 
length  of  time  will  legalize  a  nuisance  for  the  very  reason  while  it  continues 
a  mere  trifle,  no  one  thinks  of  taking  measures  to  have  it  removed,  and  thus 
the  public  would  be  sure  to  suffer ; '  yet  it  can  have  no  application  to  this 
ease,  because  the  defendant  there  was  not  attempting  to  hold  adversely  to  the 
public 

"  In  J&r$ey  OUy  v.  State,  80  X.  J.  L.  621,  there  was  a  controversy  as  to  the 
right  to  widen  a  street,  where  there  had  been  long  continued  possession  of 
the  ground,  and  the  chief  justice  in  his  opinion  said  :  '  While  the  city  is  in 
its  nascent  state,  and  before  the  streets  are  improved,  little  regard  is  had  to 
strict  street  lines.  Encroaching  lot  owners  sometimes  for  temporary  conven- 
ience, and  at  other  times  intending  permanently  to  acquire  the  lands,  often 
build  within  the  street  lines;  they  did  so  in  this  case ;  but  by  so  doing  acquired 
no  right  of  permanent  possession  or  title.  The  contrary  doctrine  would 
effectually  destroy  great  public  rights  in  all  cities,  which  like  Jersey  City  de- 
pend upon  the  doctrine  of  dedication  for  the  preservation  of  their  parks  and 
streets.' 

"The  next  case  cited  by  counsel  for  the  city  is  Simmons  v.  Ctntiett,  1  R.  I. 
619.  That  was  an  action  of  trespass  for  breaking  and  entering  the  close  of  the 
plaintiff,  etc.  The  defendant  was  surveyor  of  highways  of  the  town  of  Tiver- 
ton, and  had  entered  upon  the  premises,  which  were  claimed  by  him  to  be 
part  of  the  highway  in  said  town,  for  the  purpose  of  amending  and  repairing 
said  wa^.    It  was  proved  in  the  case,  that  the  land  in  question  had  been  for 
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more  than  twenty  joatb  in  the  ezclosiTe  possession  and  inelosnre  of  the 
plaintiff  and  those  onder  whom  he  claimed.  There  was  a  yerdict  ander  the 
instructions  of  the  court,  for  the  defendant :  and  the  plaintiff  took  the  case  to 
the  Supreme  Court  of  the  State :  and  that  court  held  that  *  long  possession 
under  claim  of  right  is  eyidenoe  of  right,  if  not  interrupted  or  disturbed ;  and 
twenty  years*  possession  is  in  general  deemed  conclusive  as  between  individ- 
uals. But  it  is  not  so  against  the  king  or  sovereign  ;  the  same  rules  which 
apply  to  individuals,  do  not  apply  to  the  public  or  the  State.* 

"In  CUy  of  Philadeiphia  v  Philadelphia  d  Rending  R.  Co.,  !S»  Penn. 
St.  d68,  it  was  held  '  that  the  public  are  not  to  be  deprived  of  their  rights  by 
encroachment.  Buildings  erected  on  public  grounds  or  on  highways  acquire 
no  right,  either  on  account  of  time  or  expenditures.'  See  also  OofMn&nweaUh 
V.  McDonald,  16  Serg.  &  R.  401.  But  in  this  case  Rogbrs,  J.,  in  a  dis- 
senting opinion  said  *  *  I  cannot  exactly  agree  with  the  broad  proposition  laid 
down,  that  no  length  of  time,  coupled  with  the  enjoyment  of  a  right  of  prop- 
erty, will  be  a  bar  to  an  indictment  for  a  nuisance.  I  look  upon  it  as  a  doc- 
trine of  the  most  extensive  nature,  and  alarming  in  its  consequences.  It  will 
affect  more  or  less  most  of  the  towns  in  Pennsylvania,  and  may  lead  to  a  scene 
of  controversy  destructive  to  private  rights  and  the  public  peace.'  See  also 
Rung  V.  8hond>erger,  2  Watts,  28. 

' '  In  Mayor  Y.  Magnon,  4  Martin  (La  [O.S.] ),  1,  it  was  held  that '  land  not  sus- 
ceptible of  alienation  cannot  be  acquired  by  prescription.*    In  Commonwealth  v. 
Alburger,  1  Whart.  469,  there  was  an  indictment  against  Alburg^r  for  a  nui- 
sance in  the  erection  of  a  certain  fence  and  wooden  building  upon  Franklin 
square ;  the  defendants  were  the  trustees,  elders  and  deacons  of  '  The  Ger 
man  Reformed  (Congregation  in  the  city  of  Philadelphia,*  and  dumed  the 
exclusive  right  to  the  occupation  of  a  portion  of  said  square,  under  a  war-- 
rant  from  Thomas  Penn,  the  then  proprietor,  dated  the  18th  of  June,  1741,. 
a  survey  made  in  December  1763,  and  a  patent  granted  in  the  same  month 
and  year.     It  was  held  by  the  Supreme  Court  that  '  it  is  well  settled  that 
lapse  of  time  furnishes  no  defense  for  an  encroachment  on  a  public  right, 
such  as  the  erecting  of  an  obstruction  on  a  street  or  public  square.      •     *     • 
These  principles  indeed  pervade  the  laws  of  the  most  enlightened  nations,  as 
well  as  our  own  Code,  and  are  essential  to  the  protection  of  public  rights, 
which  would  be  gradually  frittered  away,  if  the  want  of  complaint,  or  prose- 
cution gave  the  party  a  right.      Individuals  may  reasonably  be  held  to  a 
limited  period  to  enforce  their  right  against  adverse  occupants,  because  they 
have  interest  sufficient  to  make  them  vigilant ;  but  in  public  rights  of  prop- 
erty each  individual  feels  but  a  slight  interest,  and  rather  tolerates  even  a 
manifest  encroachment,  than  seeks  a  dispute  to  set  it  right.' 

"In  Barter  v.  Commonwealth,  3  Pen.  k  Watts,  253,  it  was  held,  'that  the 
title  of  a  corporation  to  the  soil  for  uses  that  conduce  to  the  public  enjoyment 
and  convenience  is  paramount  and  exclusive ;  and  no  private  occupancy  for 
whatever  time  and  whether  adverse  or  by  permission,  can  vest  a  title  incon- 
sistent with  it.' 

"  In  Mayor  of  Jersey  City  v.  Morris  Canal  d  Banking  Co.,  13  N.  J.  £q.  561, 
the  judge  Ln  delivering  the  opinion  of  the  court  said,  '  and  the  Supreme  Court 
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of  VennoDt  in  Knighi  y.  Heaton,  22  Vt.  480,  held,  that  the  inelosare  and  occa 
pation  of  land  within  the  limits  of  a  highway  for  twenty  years,  under  a  clainv 
of  right,  made  title  by  prescription  against  the  public  in  the  occupier.  To 
this  case  I  cannot  yield  my  assent ;  it  would  render  Talid,  dear  encroach- 
ments upon  public  highways,  which  in  every  part  of  our  State  are  a  source  of 
constant  complaint  and  vexation.  Some  of  our  highways  have  been  so  nar- 
rowed by  encroachments  as  to  be  almost  impassable  ;  it  is  an  application  of  the- 
doctrine  of  adverse  possession  uncalled  for,  and  eminently  disastrous  to  the 
public  interests.' 

"  There  is  a  dictum  of  the  judge  in  Maiyor  and  Aldermen  of  MemphU  ▼. 
Lenore,  6  Coldw.  412,  to  the  effect,  that  adverse  possession  for  the  time  pre- 
scribed by  the  statute  would  not  be  avulable  against  the  proceedings  of  the 
city  to  abate  a  nuisance.  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, collects  the  cases  on  this  subject  in  his  notes,  and  comes  to  the  following 
conclusion  in  section  688:  '  Upon  consideration,  it  will  perhaps  appear  that  the 
following  view  is  correct :  Municipal  corporations,  as  we  have  seen,  have  in 
some  respects  a  double  character  ;  one  public,  the  other  (by  way  of  distinction) 
private.  As  respects  property  not  held  for  public  use,  or  upon  public  trusts, 
and  as  respects  contracts  and  rights  of  a  private  nature,  there  is  no  reason  why 
such  corporations  should  not  fall  within  limitation  statutes,  and  be  affected  by 
them.  For  example,  in  an  action  on  a  contract  or  for  tort,  a  municipal  corpora- 
tion may  plead,  or  have  pleaded  against  it,  the  statute  of  limitations.  But  such 
a  corporation  does  not  own,  and  cannot  alien  public  streets  or  places,  and  no- 
laches  on  its  part  or  on  that  of  its  officers  can  defeat  the  right  of  the  public 
thereto  ;  yet  there  may  grow  up  in  consequence  private  rights  of  more  per- 
suasive force  in  the  particular  cause  than  those  of  the  public.  It  will  per- 
haps be  found  that  cases  will  arise  of  such  a  character,  that  justice  requires 
that  an  equitable  estoppel  shall  be  aserted  even  against  the  public  ;  but  if  so, 
such  cases  will  form  a  law  unto  themselves,  and  do  not  fall  within  the  legal 
operation  of  limitation  enactments.  The  author  cannot  assent  to  the  doctrine, 
that  as  respects  public  rights  municipal  corporations  are  within  ordinary  limi- 
tation statutes.  It  is  unsafe  to  recognize  such  a  principle.  But  there  is  no- 
danger  in  recognizing  the  principle  of  an  estoppel  in  pais  as  applicable  to  such 
cases,  as  this  leaves  the  courts  to  decide  the  question,  not  by  the  mere  lapse  of 
time,  but  by  all  the  circumstances  of  the  case,  to  hold  the  public  estopped 
or  not  as  right  and  justice  may  require.' 

**  In  the  ease  of  InihaJbitanU  of  Arundale  v.  McOuUoeh,  10  Mass.  70,  cited 
in  the  case  of  CommonweaUk  v.  McDonald,  supra,  we  do  not  think  the  case 
«qffti^ing  the  position  taken  by  the  learned  judge  who  cites  it ;  all  the  court  ' 
says  upon  the  subject  is:  '  In  this  case.no  such  authority  has  been  given  (t.  e. ,  to 
build  the  bridge  over  the  stream);  and  the  only  claim  of  aright  to  continue  the 
bridge  rests  upon  the  antiquity  of  the  bridge,  and  laying  out  of  a  road  over 
the  river  in  the  year  1771.  But  we  think  neither  of  those  facts  sanctioned  the 
obstruction  of  the  river,  so  as  to  prevent  those  who  had  occasion  to  transport 
▼cflsela  up  and  down,  from  removing  it,  if  necessary  to  a  safe  and  convenient 
passage.  Public  rights  cannot  be  destroyed  by  long  continued  encroach- 
ments ;  at  least  the  party  who  daims  the  exerdse  of  any  right,  inconsistent 
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wilk  the  free  enjojment  of  a  pablie  OMement  or  privileige.  most  p«t  himself 
^m  the  groand  of  prescription,  nnlen  he  has  a  grant,  or  some  Talid  anthorit/ 
from  the  government ;  and  a  right  hj  prescription  does  not  exist  in  the  pies- 
entcase.' 

"The  case  of  Beruhaw  ▼.  HufUing,  1  Graj,  908,  was  cited  to  sostain  the 
position  of  the  court,  in  the  case  of  Jerseif  OUif  t.  Marrii  Canal  and  Banking  Co.^ 
supra,  and  we  cannot  see  that  it  does  so,  bat  is  rather  an  anthoritj  on  the  other 
side.  In  delivering  the  opinion  of  the  court,  Mkbrick«  J.,  need  the  following 
langnage :  '  The  objection  of  the  pLaintiff,  that  if  First  street  was  legallj  laid 
oat,  as  before  mentioned  in  1805,  he  has  since  aoqoired  a  title  to  the  land,  over 
which  it  was  laid,  bj  adyerse  possession  for  more  than  twenty  jears,  cannot 
apon  the  facts  argaed  be  sostained.  First,  becaase  as  has  already  been  stated, 
the  plaintiff  shows  no  deed  to  himself  of  the  land  in  controversy  from  anj 
former  occupant;  and  secondly,  becaase  hlB  possession  and  the  poesessioii 
of  those  who  preceded  him  was  perfectly  consLstent  with  the  rights  of  the 
town  of  Boston.  The  veiy  nature  of  the  rights  vested  in  the  town,  by  the 
laying  out  of  the  streets  in  Soath  Boston,  rendered  it  impossible  that  there 
should  be,  as  against  them,  any  adverse  possesdon  until  an  offidal  order  or 
adjudication  was  made  that  the  street  should  be  completed.  There  never  having 
been  any  such  order  for  the  completion  of  that  part  of  First  street  now  in  con- 
troversy previously  to  the  year  1851,  no  prior  possession  or  occupancy  of  the 
land  within  its  limits  was  adverse  to  the  rights  of  the  city  of  Boston  and  no 
title  destructive  of  their  rights  could  in  that  way  have  been  acquired.'  This 
is  all  that  is  said  in  the  case  upon  the  subject ;  and  the  reis  nothing  in  it  that 
supports  the  position  tliat  the  statute  of  limitations  will  not  run  against  a  mu- 
nicipal corporation ;  but  on  the  other  hand  it  seems  to  recognize  the  fact,  that 
the  rights  of  the  city  might  be  defeated  by  a  sufficient  adverse  possession. 

"  The  line  of  decision  in  Pennsylvania  on  this  subject  seems  to  have  been 
broken  by  the  unanimous  opinion  of  the  court  in  Kfoans  v.  Brie  Gounip,  96 
Penn.  St.  222,  decided  in  1871.  The  following  act  was  on  the  8th  of  April, 
1883,  passed  by  the  legislature  of  Pennsylvania :  '  The  tract  of  land  now 
owned  by  the  Commonwealth  of  Pennsylvania  on  the  bay  of  Presque  Isle  on 
Lake  Erie,  and  known  as  the  third  section  of  in  and  out  lots  of  the  town  of 
Erie,  the  streets  of  which  are  hereby  vacated,  be  and  the  same  Ib  hereby  granted 
to  the  borough  of  Erie,  to  construct  a  canal  basin  in  the  bay  of  Presque  Isle  oppo- 
site the  borough  of  Erie  ;  and  the  burgess  and  town  council  of  the  said  borough 
for  the  time  being  shall,  as  soon  as  conveniently  may  be,  lay  out  the  sud  third  sec 
tion  in  lots  or  tracts,  as  to  them  may  seem  best,  having  regard  to  the  sale  and  set- 
tlement of  said  section,  and  expose  the  same  separately  to  the  highest  and  best 
bidder  or  bidders,  and  make  to  the  purchaser  or  purchasers  of  said  lots  or 
tracts  a  good  and  sufficient  deed  in  fee  simple ;  and  the  said  burgess  and  town 
council  shall  apply  the  money  arising  therefrom  toward  erecting  the  canal 
basin  aforesaid.  Provided,  that  one-hundred  acres  of  the  said  land  be  re- 
served for  the  use  of  a  poor-house  for  the  county  of  Erie,  to  be  selected  by 
those  persons  appointed  by  the  conunissioners  of  Erie  county  for  that  pur- 
pose.' 

**  The  commissioners  made  the  selection.    Evans  claimed  a  part  of  said  ona 
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bandied  mcros;  and  at  the  time  of  the  institution  of  the  ejectment  salt  bj  the 
eoonty,  the  said  Evans,  and  he  under  whom  he  claimed,  had  held  open,  notori- 
ous, continuous  and  uninterrupted  possession  of  said  land  for  oyer  forty 
years. 

"The  court  instructed  the  jury  that  the  statute  of  limitations  would  not 
apply ;  and  verdict  and  judgment  were  rendered  for  the  plaintiffs;  and  the  de- 
fendant obtained  a  writ  of  error.  Judge  Sharswood,  who  delivered  the 
opinion  of  the  whole  court,  said :  '  The  learned  judge  permitted  the  plaintiffs 
to  recover  on  this  title,  doubtless  as  trustees  of  the  charity.  Yet  he  consid- 
ered that  the  defendant  was  not  entitled  to  avail  himself  of  the  bar  of  the 
statute  of  limitations,  because,  as  he  instructed  the  Jury,  it  belonged  to  the 
Commonwealth,  and  against  her  no  length  of  possession  would  give  title.' 
We  think  that  the  learned  judge  fell  into  manifest  error  in  refusing  to  affirm 
the  defendant's  second  point  as  to  the  statute  of  limitations,  and  by  saying 
that  there  was  no  sufficient  evidence  given  in  the  case  to  raise  the  question 
there  propounded.  The  title  of  the  Commonwealth  to  the  poor-house  tract 
was  divested  by  the  act  of  1888,  and  vested  in  the  plaintiffii.  As  against  them 
the  running  of  the  statute  commenced  on  the  day  of  the  passage  of  that  act^ 
if  the  defendant  was  in  peaceable  and  adverse  possession  of  the  land  in  con- 
trorersy,  and  so  continued  until  the  commencement  of  the  action.  This  was  a 
period  of  more  than  thirty-one  years. 

'*  That  the  statute  of  limitations  runs  against  a  county  or  other  municipal 
corporation,  we  think  cannot  be  doubted.  The  prerogative  is  that  of  the  sov- 
ereign alone.  Ifulhim  t&mpua  oecurrU  respttbiioa.  Her  grantees,  though  arti- 
ficial bodies  created  by  her,  are  in  the  same  category  with  natural  persons. 
Qlawr  V.  WiUon,  6  Penn.  St.  290 ;  OU^  of  Oindnnati  v.  JBfvans,  5  Ohio  St.  594. 
The  judgment  was  reversed. 

"  This  case  seems  to  lay  the  doctrine  down  as  broadly  as  any  of  the  cases,  that 
the  maTJm  nuUum  Umptts,  etc.,  applies  to  sovereignty  alone,  and  the  statutes  of 
limitations  run  against  counties  and  other  municipal  corporations  the  same  as 
against  natural  persons.  One  strange  drcumstanoe  connected  with  the  decis- 
ion Is,  that  it  abandons  the  long  line  of  decisions  on  the  subject  in  that  State 
without  referring  to  them. 

"Mawry  v.  City  of  Providence,  10  R.  I.  52,  was  a  controversy  about  a 
part  of  a  lot  which  the  city  claimed  was  part  of  a  tract  of  land  dedicated 
for  a  burying  ground,  training  ground,  etc.,  by  the  proprietors  of  Provi- 
dence in  1706,  bounded  easterly  on  a  street,  and  that  having  been  dedicated 
to  the  public  and  accepted,  no  possessory  titie  was  of  avail  against  the 
pablic.  The  court  below  charged,  'that  the  dedication  was  intended  for 
the  use  of  the  people  of  Providence,  and  not  for  the  general  public  or  the 
people  of  the  whole  State ;  and  that  the  State  had  no  interest  in  the  use 
thereof,  as  In  the  case  of  highways  ;  and  that  if  it  was  dedicated  and  accepted 
for  the  porpoees  described  in  tiie  vote,  a  titie  to  it  might  be  acquired  by  ad. 
verae  possession.'  The  court  on  appeal  so  held ;  saying  by  Potter,  J.  : 
'  We  conclude  that  this  was  a  dedication,  or  ^ft  to  a  charitable  use,  not  for 
the  whole  pubtio»  bat  for  a  limited  portion  of  the  public,  and  that  the  doctrine 
of  adverse  poosesalon  will  apply  to  it' 
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'*  This  is  a  distinction  not  made  in  any  of  the  eaaes  we  have  cited.  It  migLt 
eqnal  propriety  hare  been  drawn  in  the  case  of  Boana  t.  Erie  County, 
mtpra  ;  for  a  poor-house  farm  for  the  county  of  £rie  was  certainly  not  intended 
for  the  general  public  any  more  tlian  the  burying  ground  in  the  city  of  ProTi- 
dence  was.  It  is  a  distinction  that  might  as  easily  have  been  made  in  the  case 
of  CommontoeaUh  v.  Alburger,  supra,  1  Whart.  469,  for  it  seems  to  us  that 
Franklin  square,  in  Philadelphia,  was  no  more  dedicated  to  the  genenl  public 
tlian  the  poor-house  farm,  or  the  burying  ground,  and  yet  in  Uiis  case  the  8u. 
preme  Court  of  Pennsylyania  held,  that  the  adverse  possession  of  about  one 
hundred  years  would  not  protect  the  defendants,  while  iu  the  case  of  Evans  v. 
Erie  County,  supra,  the  same  court  held,  that  as  to  the  poor-house  farm  of  the 
county,  the  statute  of  limitations  did  bar  recovery.  The  distinction  taken  in 
the  last  Rhode  Island  case  is  one  not  made  in  any  of  the  cases  we  Iulto  exam- 
ined ;  and  we  do  not  think  it  is  founded  in  good  reason. 

"  I  propose  now  to  refer  to  a  number  of  decisions  of  the  courts  of  last  resort 
of  different  States  which  recognize  the  doctrine,  that  municipal  corporations 
are,  like  individuals,  subject  to  the  effect  of  statutes  of  limitation. 

"In  the  case  of  Kelly's  Lessee  v.  Greenfield,  2  Harris  &  McHenxy,  138. 
decided  in  1785,  the  judge  who  pronounced  the  opinion  of  the  court  uses  the 
form  of  questions  and  answers,  and  the  following  question  is  found  on  page 
187,  and  the  answers  thereto  on  page  188 :  '  Had  the  proprietor  the  same 
rights  with  respect  to  Maryland  that  the  kiog  of  Great  Britain  had  in  England 
in  consequence  of  the  fifth  section  in  the  charter  to  liim  by  tlie  king  from  his 
being  lord  of  the  fee  ?  *  The  answer  is  :  *'  We  are  clearly  of  opinion  he  had 
not.  His  rights  were  derived  under  the  charter,  the  fourth  section  of  which 
grants  to  him  '  all  and  singular  such  ample  rights,  jurisdictions,  etc.,  as  any 
bishop  of  Durham  within  the  bishopric  or  county  palatine  of  Durham  had.' 
The  law  writers  upon  the  subject  of  the  palatinate  rights  *  *  *  in  enum 
erating  the  rights,  have  never  placed  tbem  upon  a  footing  with  the  courts  of 
the  king,  and  the  maxim  nullum  iempus  oeeurrit  regi  has  never  been  applied 
that  we  can  find  to  any  but  the  kiog  liimself.' 

"  In  Vermont,  by  express  statute  in  1850,  the  State  is  not  exempt  from  the 
statute  of  limitations.  In  KniglU  v.  Heaton,  22  Vt.  481,  Redfibld,  J., 
said  :  '  We  see  no  good  reason  why  one  may  not  set  up  prescription  and  pre- 
sumptive rights  against  the  public  as  well  as  against  individuals ;  and  there 
is  perhaps  no  good  reason  why  such  prescriptions  should  not  apply  as  well 
against  the  public  as  in  their  favor.' 

"In  the  case  of  Varick  v.  Corporation  of  JN^ew  York,  4  Johns  Ch.  53,  it 
appears  to  have  been  admitted  as  a  fact,  that  the  plaintiff  and  those  under 
whom  he  claimed  had  had  uninterrupted  possession  of  the  premises,  claiming 
them  as  their  own,  up  to  the  extent  of  their  possession  north*  for  upwards 
of  twenty-five  years  before  the  filing  of  the  bill ;  and  that  the  stable,  fence, 
etc,  were  all. that  time  standing  on  the  line  on  St.  David  street,  to  which  he 
claimed.  Chancellor  Kent  said :  '  After  such  a  length  of  time  it  is  right  and 
just  that  the  plaintiff  should  be  protected  in  the  enjoymeat  of  his  property, 
and  that  he  should  not  be  disturbed  by  any  act  or  entry  of  the  corporation  of 
the  city,  under  the  pretense  or  allegation  tliat  the  fence  and  buildings  stand 


MAY  TEBM,  1883.  J] 


City  of  Fort  Smith  ▼.  McKibbin. 


or  eucroacb  on  part  of  the  public  highway.  '  The  defendants  must  first  ac- 
quire possession  of  the  groand  in  dispute,  not  by  forcible  entry,  but  by  the 
regular  process  of  the  law,  before  they  can  be  permitted  to  use  it  as  a  street. 
The  injunction,  which  was  granted  upon  the  filing  of  the  bill,  went  no  further 
than  to  restrain  the  defendants  from  entering  upon  and  digging  and  throwing 
down  and  destroying  the  land  so  possessed  by  the  plaintiff.  The  injunction 
wsM  not  intended  to  interfere  with  the  defendants  in  digging  down  the  street 
close  up  to  the  line  possessed  by  the  plaintiff,  though  such  digging  might  by 
necessary  consequence  cause  the  soil  of  the  plaintiff  consisting  of  sand  and 
gravel  to  fall  in  upon  the  excavated  street.  Whatever  might  be  the  right  of 
thf  parties  growing  out  of  such  fact,  it  was  not  the  purpose  of  the  injunction 
U)  interfere  vrith  such  a  case.  The  principle  upon  which  the  injunction  so 
modified  is  to  be  upheld  is,  that  after  a  claim  of  right,  accompanied  witli 
aictnal  and  constant  possession  for  twenty-five  years  and  upwards,  the  corpora^ 
tion  of  New  York  cannot  be  permitted,  without  due  process  of  law,  to  enter 
upon  the  possession  of  the  plaintiff  and  pull  down  buildings,  fences,  etc., 
uDder  their  right  to  regulate  highways.  The  injunction  must  be  continued 
and  made  perpetual,  or  until  the  defendants  have  established  at  law  their  right 
to  the  groand  in  question.'  I  have  found  nothing  in  any  of  the  cases  which  1 
hare  examined  in  the  reports  of  the  courts  of  New  York  that  is  in  opposition 
to  the  principles  eiiaDciated  in  the  above  cited  opinion  of  Chancellor  Kbnt. 

"  In  Inhabitants  of  the  Town  of  LUchfiM  v.  WUfnat,  2  Root.  288,  it  was  held 
that '  fifteen  years*  uninterrupted  possession  of  a  highway  will  be  a  bar  to  the 
town's  right  of  recovering  it  for  the  use  of  a  highway.'  This  case  was  decided 
in  1795,  and  the  decision  was  controlled  by  a  statute  of  Connecticut,  limiting 
the  pulling  down  and  removing  encroachments  on  highways  as  well  as  on 
axnmon  land  to  fifteen  years. 

**Armatrong  v.  Daiton,  4  Dev.  L.  568,  was  an  action  of  astrumpHt  by  the  plaint- 
if!.  as  chairman  of  the  Stokes  County  Court,  against  the  defendant,  the  execu- 
tor of  David  Dalton,  for  money  paid  to  the  testator,  as  treasurer  of  public 
boiidings,  and  not  accounted  for.  The  plea  was  the  statute  of  limitations. 
The  judge  charged  the  jury  that  '  the  statute  of  limitations  did  not  bar  the 
State ;  and  inasmuch  as  the  legislature  had  delegated  to  the  County  Courts 
for  more  convenient  administration  of  justice,  a  portion  of  the  sovereign 
power,  it  did  not  bar  their  action,  the  money  claimed  being  the  property  of  the 
pablic'  There  was  the  verdict  for  plaintiff  and  defendant  appealed.  Daniel, 
J.,  in  delivering  the  opinion  of  the  court,  said  :  '  Public  corporations,  as 
distinguished  from  private  corporations,  are  such  as  exist  for  public  politi- 
cal purposes  only,  such  as  counties,  cities,  towns  and  villages.  They  are 
founded  by  the  governments  for  public  purposes,  and  the  whole  interest  In 
them  belongs  to  the  public,  viz. :  to  the  county,  towns,  etc.  But  the  reason 
which  upholds  the  rule  of  nullum  tempus,  etc.,  when  applied  to  the  sovereign, 
does  not  in  our  opinion  excuse  the  laehet  of  the  officers  of  these  small  com- 
munities. The  plea  of  nuUum  temput,  etc..  is  as  before  mentioned  one  that 
peculiarly  belongs  to  the  sovereign,  or  to  the  Commonwealth,  to  be  exercised 
for  the  pablic  gQod.  *  *  *  The  king  or  State  cannot  be  presumed  to  mean 
wfoag,  or  to  have  an  interest  inconsistent  with  justice.     But  these  commani- 
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ties,  like  the  indiTidiuds  who  compose  them,  have  no  such  legal  presamption 
in  their  f ayor.  No  authoritj  is  shown  to  sapport  the  position  that  thej  are  not' 
like  other  corporations,  or  private  persons,  sabjeet  to  the  operation  of  the  stat- 
utes of  limitations  ;  nor  can  we  see  any  reason  which  can  bring  them  witliin 
the  exception,  which  is  admitted  to  apply  to  the  soveieign  and  the  State.'  The- 
judgment  was  reyersed. 

"  In  South  Carolina  it  was  held  that  a  continued  and  adyerse  obstruction  for 
ten  years,  of  a  right  of  way  by  the  owner  of  the  soil  over  which  it  passes, 
bars  under  the  statute  of  limitations  the  right  to  the  easement.  Bowen  v. 
Learn,  6  Rich.  208.  The  way  referred  to  in  this  case  was  a  private  way,  but 
such  ways  are  also  public.    J^ate  v.  PeUis,  7  Rich.  890. 

"  In  the  case  of  OUy  of  Oaktetion  v.  Menard,  28  Tex.  849,  Robbrtb,  J.,  after 
citing  with  approbation  IUnoan*»  Shfre  v.  Town  of  Portland,  8  B.  Monr.  259, 
said:  '  Our  statute  of  limitation  of  five  years  confers  ui>on  the  possessor  full 
title,  precluding  all  claims  except  that  of  the  government,  and  saving  the  dis- 
ability of  marriage  coverture  or  insanity.  By  our  statute  also  the  right  of 
entry  is  barred  in  ten  years.  It  has  often  been  held  as  to  ways  and  water- 
courses, that  if  the  right  of  entry  be  barred,  the  right  of  recovery  is  los^ 
The  possession  that  will  give  title  to  a  street,  under  this  statute,  should  not 
only  be  under  claim  of  a  deed,  etc.,  but  it  should  be  adverse,  and  so  exclusive 
in  its  nature  as  to  give  notice  unequivocally  of  an  assertion  of  individual 
right  to  the  street.  This  strictness  in  the  rule  as  to  possession  of  streets  and 
other  common  property  results  as  a  necessary  consequence  of  the  character  or 
the  property,  and  the  uses  to  which  it  is  applied.  Nothing  short  of  a  visible 
appropriation  of  it,  to  the  exclusion  of  the  public,  except  at  the  discretion  of 
the  possessor,  can  in  such  case  be  held  to  be  adverse.' 

**  Rowan* 9  RnWe  v.  Tfmm,  of  Portland,  8  B.  Monr.  282,  cited  in  the  above- 
case  in  28  Tex.,  was  a  contest  as  to  the  right  to  part  of  a  street  in  said  town. 
Chief  Justice  Marshall,  of  the  Supreme  Court  of  Appeals  of  Kentucky,  in 
delivering  the  opinion  of  the  court,  at  page  259,  says  :  '  It  only  remains  then 
to  inquire  how  far  any  portions  of  the  slip  in  question  have  been  freed  from 
the  dedication  to  the  public,  and  become  private  property  by  an  adverse  pos- 
session, and  claim  of  individual  right  for  twenty  years  before  this  suit  was 
brought.  That  the  public  right,  as  growing  out  of  the  dedication  in  this  case, 
was  subject  to  be  diverted  and  defeated  by  such  possession  admits,  as  we  think,, 
of  no  doubt.  The  dedication  was  not  to  the  use  of  the  Commonwealth,  as  a 
corporate  being,  and  invested  no  title  or  interest  in  it.  The  maxim,  nullum 
tempus  oeeurrit  regi,  is  therefore  inapplicable.' 

*'  Dudley  v.  Trustees  of  Frankfort,  12  B.  Monr.  610,  was  an  injunction  by 
Dudley  to  restrain  the  said  trustees  from  interfering  with  his  property  on  Hero 
street,  in  said  town.  The  marshal,  acting  under  authority  of  the  board  of 
trustees,  was  about  to  execute  the  order  of  said  board,  to  remove  obstructions, 
on  said  street,  the  inclosure  of  said  Dudley,  claiming  it  was  on  the  street 
when  the  injunction  was  obtained.  The  plaintiff  claimed  the  property  as  his 
own,  and  relied  on  the  statute  of  limitations.  Hiss,  J.,  who  delivered  the 
opinion  of  the  Court  of  Appeals,  said  :  *  If  the  private  citisen  at  any  time  en- 
croach with  his  buildings  and  enclosures  upon  the  public  streets,  the  munici  - 
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pft]  MrthoritieB  should,  in  the  exercise  of  proper  Yigilsnoe  and  of  their  an- 
dioohted  anihoritj,  interfere  by  the  legal  means  proTided  in  their  charter,  to 
prerent  such  encroachment  in  due  time,  and  thus  preserve  for  public  use  the 
squares,  streets  and  alleys  of  the  town,  in  their  original  dimensions  ;  but  if  a 
private  individual,  or  citisen,  has  been  permitted  to  remain  in  the  continued 
adverse  actual  possession  of  public  ground,  or  of  a  public  street,  or  of  part  of 
a  street,  as  embraced  within  his  inclosnre,  or  covered  by  his  dwelling  or  other 
buildings,  for  a  period  of  twenty  years  or  more,  without  interruption,  such 
dtisen  will  be  vested  thereby  with  the  complete  title  to  the  ground  so  actually 
occupied  by  him  ;  and  a  title,  thus  perfected  by  time,  will  bo  just  as  available 
against  a  municipal  corporation  as  it  would  be  against  an  individual,  whose 
elder  title  and  right  of  entry  may  be  barred  by  a  continued  adverse  possession 
for  twenty  years  of  his  land  ;  a  municipal  corporation,  or  any  other  artificial 
body  vested  with  corporate  rights  and  functions,  has  no  more  right  than  a 
natural  man  to  claim  the  benefit  and  advantage  of  the  maxim  nullum  tempu$ 
ofturrii  regi.*  The  same  doctrine  was  held  in  Ah>e»,  etc.,  v.  Town  of  Hender- 
ton,  16  B.  Monr.  181. 

"  In  ClemanU  v.  Andereon,  46  Miss.  581,  it  was  held  that  the  maxim  nuUum 
Umpue,  etc.,  in  analogy  to  the  reason  and  policy  of  the  principle,  should  be 
extended  in  America  to  those  organisms  of  government,  which  have  the  attri- 
butes of  sovereignty,  as  the  United  States  and  the  several  States,  and  not  to 
those  local  bodies,  such  as  cities  and  counties,  which  are  derivatives  and  ema- 
nations of  the  sovereign,  created  for  the  purposes  of  local  convenience,  sub- 
ject at  all  times  to  be  changed  and  modified  at  the  pleasure  of  the  govern- 
ment. 

*'  In  Counly  of  St.  Charlee  v.  PoweU,  22  Mo.  525,  the  court  held,  that  *  im- 
monity '  (from  the  effect  of  limitation  statutes)  '  however  it  seems  was  even 
at  common  law  an  attribute  of  sovereignty  only,  and  did  not  belong  to  the 
manicipal  corporations  or  other  local  authorities  established  to  manage  the 
a£Eairs  of  the  political  subdivisions  of  the  State.'  To  the  same  effect  is  School 
Direetore  of  St.  uharles  Township  v.  Ooerges,  50  Mo.  194. 

"  In  CUy  of  Cincinnati  v.  Etane,  5  Ohio  St.  594,  it  appeared  that  in  the  year 
1852  the  city,  by  order  of  the  city  council,  removed  the  front  of  a  store  house 
belonging  to  Evans  on  Main  street,  in  which  he  was  carrying  on  the  business 
of  a  merchant  tailor.  Evans  brought  an  action  against  the  city  to  recover  for 
the  injuries  sustained  by  the  removal  of  the  front  of  his  building,  and  the 
consequent  interruption  to  his  business.  It  appeared  from  the  bill  of  excep- 
tions, taken  at  the  trial  below,  that  the  plaintiff  produced  evidence  tending  to 
show  that  he  erected  his  building  on  what  was  then  supposed  to  be,  and  which 
be  still  contended  to  be,  the  original  line  of  the  street ;  and  that  the  line  was 
'  g^ven  by  the  city  surveyor ; '  that  the  houses  both  above  and  below  him  were 
built  upon  the  same  line  with  his  house  ;  and  that  he  had  occupied  the  ground 
fdnce  1822.  This  evidence  was  objected  to  and  the  objection  overruled  and 
the  evidence  permitted  to  go  to  the  jury,  to  which  ruling  the  defendant  ex- 
cepted. On  the  other  side  evidence  was  produced  going  to  show  that  Evan» 
had  boilt  over  the  original  line  of  the  street,  as  laid  out  by  the  original  sur 
vey ;  that  this  line  was  established  by  well-Imown  comers,  land  marks  and 
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of  an  indiyidiial,  mmj  lose  these  rights  in  a  similmr  manner.  Of  ooorse  it  is 
well  nndeistood  that  statutes  of  limitation  do  not  eonstroctiTel/  applj  to  the 
Slate  or  sovereigntj.  Bat  the  principle  has  not,  so  far  as  we  know,  been  ex- 
tended to  municipal  or  public  corporations.  On  the  oontrarj,  it  has  been  ex- 
pfcssl^  held,  that  Uiose  corporations  are  within  the  statute  of  limitations  the 
same  as  natural  persons.  (HncinnaU  v.  Ths  Church,  8  Ohio,  296,  1888;  fol- 
lowed in  Same  v.  Eoant,  5  Ohio  St.  694 ;  see  also,  Bowan  t.  PorUand,  8  B. 
Monr.  250,  258 :  North  Eempitdad  y.  ffempitead,  2  Wend.  109,  187 ;  DenUm 
T,  Jaekson,  2  Johns.  Ch.  820,  888.  Whether  there  jdbj  not  be  some  limitations 
on  this  general  doctrine,  arising  out  of  the  want  of  knowledge  of  the  public 
corporation  or  its  officers,  of  its  rights,  or  of  the  adrerse  right,  to  be  asserted 
against  it,  we  need  not  stop  to  inquire.  For  in  this  case  the  right  claimed  by 
the  defendant  has  been  openly  asserted  by  him,  and  fully  known  to  the  city 
erer  since  its  first  organization.  The  present  case  is  therefore  a  proper  one  for 
the  application  of  the  statute,  or  the  principle  of  repose  on  which  it  rests.' 

"  This  is  the  same  Judge  Dillon,  who  not  long  after  the  above  opinion  wbb 
announced  published  his  excellent  work  on  '  Municipal  Corporati<ms,'  in  which 
he  says,  in  section  583 :  *  The  author  cannot  assent  to  the  doctrine,  that  as  re- 
spects public  rights,  municipal  corporations  are  within  ordinary  limitation  stat- 
utes. It  is  unsafe  to  recognize  such  a  principle.'  What  new  light  had  dawned 
ui>on  the  distinguished  Judge  after  he  had  written  his  lucid  opinion  in  Pdla 
V.  SehoUe  f  He  certainly  had  not  ascertained  that  the  current  of  the  decisions 
on  the  subject  was  against  him ;  for  the  review  we  have  made  of  the  authori- 
ties cited  in  his  notes  shows,  that  to  sustain  his  opinion  they  are  as  a  riTor, 
while  to  support  the  text  in  his  work  they  are  as  a  rivulet.  We  think  he  was 
right  in  his  opinion,  and  wrong  in  his  text-book.  The  Judge  in  this  case  is  better 
than  the  author. 

**  Judge  Dillon  in  section  588  of  his  work,  gives  as  a  reason  why  no  laches  on 
the  part  of  a  municipal  corporation,  or  its  officers,  can  defeat  the  right  of  the 
public  to  public  streets  and  places,  that  such  corporation  does  not  own  and 
cannot  alien  such  public  streets  or  places.  B;it  we  think  this  reason  is  not 
sound.  The  doctrine  of  adverse  possession  does  not  result  from  a  presump- 
tion after  a  long  lapse  of  time,  that  the  party,  against  whom  the  adverse  pos- 
session is  held,  has  granted  the  property  to  the  party  in  possession  ;  but  it  is 
held  under  a  claim  of  title  independent  of  the  party,  who  originally  owned 
the  land.  As  the  maxim  nuUvan  tempu$,  etc.,  only  applies  to  sovereignty,  and 
the  sovereign  cannot  transmit  it  to  persons  or  corporations,  a  municipal  corpo- 
ration cannot  claim  exemption  under  it,  any  more  than  a  natural  person,  al- 
though it  may  hold  property  in  trust  for  the  public. 

*'  As  we  have  seen,  the  courts  of  last  resort  in  the  States  of  Pennsylvania^ 
New  Jersey,  Rhode  Island  and  Louisiana,  have  held  that  the  maxim  niuUwm 
tempus  oeeurrU  regi  is  not  restricted  in  its  application  to  sovereignty,  but  that  it 
applies  to  municipal  corporations,  as  trustees  of  the  rights  of  the  public ; 
while  on  the  other  hand,  the  highest  courts  of  Vermont,  Massachusetts,  New 
Vork,  Connecticut,  Maryland.  Virginia,  North  (Carolina,  South  Carolina,  Mis- 
sissippi, Texas,  Missouri.  Kentucky,  Ohio,  Illinois  and  Iowa,  have  restricted 
the  application  of  the  maxim  to  sovereignty  alone  :  and  most  of  said  courts 
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have,  in  exprees  terms,  in  cases  requiring  the  decision,  held  that  municipal 
corporations,  like  natural  persons,  are  subject  to  limitation  statutes.  While 
able  judges  have  held  the  former  doctrine,  we  hare  Chancellor  Kbnt,  Judges 
Redfield.  Marshall,  Moncube,  Rannkt,  and  other  eminent  jurists  holding 
to  the  latter,  and  Judge  Dillon,  perhaps  no  le^s  distinguished  than  any  of  the 
others,  on  both  sides  of  the  question. 

"We  see  no  reason  why  municipal  corporations  should  not  be  held  to  the 
same  degree  of  diligence  in  guarding  their  streets  and  squares  from  encroach- 
ments, as  natural  persons  are  in  protecting  their  property  from  the  adverse 
claims  of  others.  We  do  see  great  reason  why  no  time  should  bar  the  sovereign 
power,  because  the  officers  of  the  sovereign,  whether  king  or  State,  have  such 
various  and  onerous  duties  to  perform,  that  the  rights  of  the  sovereign  may  be 
neglected ;  and  all  the  people  of  the  kingdom  or  State  are  interested  in  having 
the  rights  of  the  sovereign  preserved  intact,  and  not  subject  to  be  impaired  or 
lost  by  the  neglect  of  officers ;  but  the  same  reason  does  not  apply  to  a  muni- 
cipal corporation.  A  city  or  town  is  a  compact  community,  with  its  city  or  town 
eooncil,  its  oonunittee  on  streets  and  alleys,  and  its  street  conmiissioner,  whose 
special  duty  it  is  to  see  that  the  streets  and  alleys  and  squares  are  kept  in  proper 
order  and  free  from  obstructions  and  encroachments.  And  if  with  all  this 
machinery  and  i>ower  confined  to  so  narrow  a  compass  and  the  interest  of  the 
corporation  to  exercise  it,  the  city  authorities  permit  an  individual  to  encroach 
apon  the  streets,  alleys  or  squares  of  the  city  and  hold,  enjoy  and  occupy  tUe 
same,  Mnitnlug  them  as  his  own  under  his  title,  without  interruption  or  dis- 
turbance in  that  right,  for  the  period  prescribed  in  the  statute  of  limitations, 
the  dty  not  only  does,  but  we  think  according  to  reason  as  well  as  authority, 
ought  to  lose  all  right  thereto.  In  Virginia  it  has  always  been  held  that  the 
maxiiA  nuUum  tempus,  etc.,  applies  to  sovereignty,  and  Judge  Lbb  in  La/oaaer 
V.  WaMurn,  11  Gratt.  572,  in  giving  the  reason  for  the  maxim  said  :  *  The 
reason  sometimes  assigned  why  no  laches  shall  be  imputed  to  the  king  is,  that 
he  is  continoally  busied  for  the  public  good,  and  has  not  leisure  to  assert  his 
right  within  the  period  limited  to  subjects.  A  better  reason  is  the  great  public 
policy  of  preserving  public  rights  and  property  from  damage  and  loss  through 
the  negligence  of  public  officers.  This  reason  certainly  is  equally  if  not  more 
eqgent  in  a  representative  government,  where  the  power  of  the  people  is  dele- 
gated to  others,  and  must  be  exercised  by  them  if  exercised  at  all ;  and  ac- 
cordingly the  principle  is  held  to  have  been  transferred  to  the  sovereign  people 
of  this  oonntry,  when  they  succeeded  to  the  rights  of  the  king  of  Qreat 
Britain,  and  formed  independent  govenmients  within  their  respective  States.' 

"This  principle  we  approve,  and  regard  the  exemption  from  the  effects  of 
limitation  statutes  as  essential  to  the  well-being  of  the  government  of  the 
State ;  but  this  exemption  belongs  and  appertains  to  sovereignty  alone,  The 
reason  for  it  is  very  apparent.  If  the  statute  of  limitations  would  run  against 
the  State,  her  public  lands,  if  she  had  any,  would  be  liable  to  be  taken  from 
her  by  squatters,  who  would  hold  them  for  the  time  prescribed  by  the  statute 
and  defy  the  State ;  and  in  those  portions  of  the  State  sparsely  {wpulated, 
there  would  be  few  or  none  to  complain,  as  it  would  be  the  cheapest  way  to 
obtain  lands  from  the  State.     The  highways  of  the  State  would  be  liable  to  be 
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impaired  or  destroyed  hj  encroachments,  and  the  country  not  being  thickly 
settled,  and  the  neighbors  all  acquainted  with  each  other,  and  the  Stale  officers 
being  remote  from  these  highways,  there  would  perhaps  be  little  complaint.  Bat 
in  a  city  or  town,  where  so  many  people  are  to  suffer  incouTenience  by  such 
encroachments,  and  the  officers  of  the  city  or  town  are  on  the  spot,  such  en- 
croachments are  not  apt  to  be  tolerated  for  a  long  period  ;  and  they  would  be  leas 
likely  to  be  tolerated,  if  it  were  known  that  an  uninterrupted  possession  of  a 
street,  alley  or  square,  would  in  a  certain  number  of  years  give  title  to  the  oc- 
cupier." 

See  8L  VtnoetU  Orphan  A$ylum  ▼.  Oiiy  of  Troy,  76  N.  T.  106;  s.  c,  88  Am. 
Bep.  886 
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NegotUMs  instrument  —  aUpulaHon  for  aUom^ufu, 
A  fltlpnlation  for  an  attorney's  fee  does  not  render  a  note  non-negotiable.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  caee. 
The  defendant  had  judgment  below. 

R.  E.  Satte,  for  appellant 

Barker  it  Johnson  and  H*  O.  Bunn,  for  appellees. 

Smith,  J.  Trader  brought  his  action  against  the  makers  of  the 
following  instrument,  claiming  that  it  had  been  indorsed  to  him 
before  maturity  : 

''Hot  Spbiitos,  Abk.,  October  S,  1881. 

'^  1381.25.  Six  months  after  date,  we  promise  to  pay  to  the 
order  of  Milburn  Manufacturing  Company,  of  St  Louis,  Mo.,  three 
hundred  and  eighty-one  dollars  and  twenty-five  cents  and  exchange, 
value  received,  negotiable  and  payable  at  with  interest  at 

the  rate  of  ten  per  cent  per  annum  from  maturity,  and  in  the  event 
of  this  note  being  collected  by  a  suit  at  law,  agree  to  pay  attorney's 
fee  of  ten  per  cent  of  amount  of  principal  and  interest  due,  waiv- 
ing any  and  all  relief  whatever  from  valuation  and  appraisement 
laws.  **J.  D.  Chidbster, 

"J.  D.  Chidrstbr,  Jr." 


•  OetUra,  Ma/rylmA  Fertitieittg  and  Manuf.  Co.  v.  Nounnan  (60  Md.  684),  45 

Am.  Rep.  750. 
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The  grounds  of  defense  were  :  1.  A.  breach  of  warranty  on  the 
part  of  the  Milbum  Manufacturing  Gompanj^  as  to  the  ckss, 
quality  and  material  of  certain  yehicles,  for  part  of  the  purchase- 
price  of  which  the  note  was  made,  and  a  consequent  failure  of 
consideration ;  2,  a  denial  that  the  plaintiff  took  the  paper  in 
good  faith,  averring  that  the  transfer  was  colorable  merely,  done 
with  the  intent  to  depriye  the  makers  of  their  just  defense  thereto, 
and  that  the  plaintiff  did  not  pay  value ;  3,  nil  debet. 

After  a  demurrer  to  the  answer  had  been  overruled/the  cause 
came  on  for  trial  before  a  jury,  and  the  defendants  had  the  verdict. 

A  motion  for  a  new  trial  alleged  that  the  verdict  was  contrary  to 
law  and  unsupported  by  the  evidence. 

The  first  question  which  we  are  required  to  settle  is,  whether  the 
instrument  sued  on  is  a  negotiable  promissory  note.  And  by  nego- 
tiability, we  mean,  not  the  quality  of  being  transferable  from  one 
to  another  so  as  to  enable  the  holder  to  demand  payment  of  the 
paper  and  to  maintain  in  his  own  name  an  action  upon  it.  In  that 
sense  county  warrants  are  negotiable.  Crawford  County  v.  Wilson^ 
7  Ark.  214.  But  we  mean  negotiability  in  the  sense  of  the  law 
merchant,  which  shuts  out,  in  the  hands  of  a  bona  fide  purchaser, 
most  inquiries  as  to  the  validity  of  the  paper,  and  precludes  certain 
defenses  which  could  be  made  to  it  as  between  the  original  parties. 
WaU  V.  County  of  Monroe,  103  XJ.  S.  74. 

It  is  claimed  that  the  stipulation  expressed  in  the  note,  for  the 
payment  of  an  attorney's  fee,  in  case  suit  is  brought  upon  it,  de- 
stroys the  negotiable  character  of  the  instrument.  And  several 
most  respectable  courts  have  adopted  this  view,  holding  that  such 
a  stipulation  imparts  to  the  contract  an  element  of  uncertainty  or 
contingency  which  is  altogether  inconsistent  with  legal  ideas  of 
commercial  paper.  Mr.  Justice  Shakswood  neatly  characterizes 
such  an  agreement  as  '^  luggage  which  negotiable  paper,  riding  as 
it  does  on  the  wings  of  the  wind,  is  not  a  courier  able  to  carry." 
Woods  V.  North,  84  Penn.  St.  407 ;  s.  c,  24  Am.  Eep.  201. 

See  also,  as  supporting  this  view,  Firnt  Nat.  Bank  v.  Bynum,  84 
N.  0.  24 ;  First  Nat.  Bank  v.  Oay,  63  Mo.  33 ;  Samsiag  v.  Con- 
fey,  64  id.  476 ;  First  Nat.  Bank  v.  Marlow,  71  id.  618 ;  First  Nat. 
Bank  v.  Jacobs,  73  id.  35  ;  Joties  v.  Sadatz,  27  Minn.  240 ;  Farqu- 
\ar  V.  Fidelity  Deposit  Co.  (U.  S.  0.  0.  D.,  Pa.),  13  Phila.  473. 

But  the  decided  weight  of  authority  and  the  better  reason  are  on 
the  other  side.     Sperry  v.  Horr.  32  Iowa,  184 ;  Sfoiiemafi  v.  f*ylf*^ 
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35  Ind.  103 ;  8.  o.,  9  Am.  Bep.  637 ;  Stroup  v.  O^ar,  48  Ind.  100 ; 
Seaion  y.  ScovOe,  18  Eans.  433 ;  8.  o.,  21  Am.  Bep.  212 ;  Bnl 
lock  T.  Taylor  (per  Cooley,  J.),  39  Mich.  137 ;  8.  o.,  33  Am.  Sep. 
356  ;  Myer  t.  Hart,  40  Mich.  517  ;  Oear  v.  LouisviUe  Banhbig  Co., 
11  Bushy  180 ;. 8.  c,  21  Am.  Bep.  212;  Witherspoon  t.  Musseltnan, 
14  Bush,  214 ;  8.  0.,  29  Am.  Bep.  404;  Heard  y.  Dubuque  County 
Bank,  8  Neb.  10 ;  Dow  y.  Updike,  11  id.  95  ;  Mckereon  v.  Sheldefi, 
33  111.  372 ;  Howenstein  y.  Barnes,  5  Dill.  482. 

In  Merchants^  Nat.  Bank  y.  Sevier,  14  Fed.  Bep.  662,  the  Circuit 
justice  of  the  eighth  circuit  and  the  District  judge  for  the  eastern 
district  of  Arkansas  concurred  in  holding  a  proyision  in  a  promis- 
sory note  to  pay  an  attorney's  fee  of  ten  per  cent  on  the  amount  due 
if  suit  is  brought  to  enforce  payment,  to  be  yoid,  as  a  stipulation  for 
a  penalty  or  forfeiture,  tending  to  the  oppression  of  the  debtor,  un- 
supported by  any  consideration  and  contrary  to  public  policy  ;  and 
gaye  judgment  only  for  the  principal  and  interest  of  the  note. 
This  case  arose  between  the  immediate  parties  to  the  paper,  and 
did  not  inyolye  its  negotiability  But  the  logical  sequence  of  deny- 
ing the  yalidity  of  the  stipulation  is  to  affirm  the  negotiability  of 
the  note.  For  if  the  stipulation  is  a  nullity,  and  to  be  treated  as 
of  no  effect,  it  cannot  destroy  the  negotiable  character  of  the  note. 
That  which  is  yoid  cannot  be  so  far  effectiye  as  to  render  u  note 
non-negotiable  by  reason  of  an  uncertainty  which  it  sought,  but 
failed  to  introduce  into  its  terms.  That  the  recoyery  can  in  no 
case  exceed  the  amount  of  the  note  and  interest  is  also  the  con- 
clusion which  the  courts  of  Michigan,  Kentucky,  Illinois  and 
Nebraska  haye  reached,  and  yet  they  maintain  the  negotiable 
character  of  the  instrument.  See  cases  aboye  cited  and  Short  v. 
Ooffeen,  76  111.  245. 

The  question  whether  such  a  stipulation  is  enforceable  is  not  pre- 
sented in  this  case,  as  the  fee  was  not  claimed  in  the  action. 

Thus  far  we  haye  proceeded  upon  authority.  But  on  principle 
the  stipulation  for  an  attorney's  fee  ought  not  to  affect  the  nego- 
tiability of  the  note.  The  principal  and  interest  is  the  sum  due 
upon  the  note  at  maturity,  and  by  the  payment  thereof,  it  will  be 
fully  satisfied.  And  it  is  only  in  case  of  default  of  such  payment, 
and  after  the  note  is  oyerdue,  and  lost  its  negotiable  character,  that 
the  penalty  or  attorney's  fee  can  be  claimed  or  collected  at  all  In 
fact,  the  stipulation,  although  contained  in  the  note,  is,  strictly 
and  properly  speaking,  no  part  of  it,  but  a  distinct  contract,  col- 
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lateral  thereto,  as  mach  as  if  it  was  written  on  a  separate  piece  of 
paper.  The  ruling  that  such  a  stipulation  makes  the  note  usarious 
is  founded  upon  the  unauthorized  assumption  of  fact,  that  the  sum 
agreed  to  be  paid  as  an  attorney's  fee,  jn  case  the  note  is  not  paid 
at  maturity,  is  not  what  it  purports  to  be,  but  illegal  interest  in 
disguise.  Of  course,  where  it  appears  that  such  is  the  real  nature 
of  the  transaction,  it  should  be  treated  accordingly.  But  the  fact 
cannot  be  assumed  any  more  than  that  a  like  sum  of  the  alleged 
principal  is  illegal  interest  in  disguise.  Wilson  Setoing  Machine  Co* 
T.  Moreno,  6  Sawy.  35,  per  Deady,  J. 

For  a  collection  and  discussion  of  the  adjudged  cases  on  this 
point,  see  article  in  16  Am.  Law.  Rev.  849,  entitled  ^*  Some  Dis- 
puted Questions  in  the  Law  of  Commercial  Paper,''  and  note  to 
MerehanW  Nat.  Bank  y.  Sevier,  14  Fed.  Rep.  662. 

[Other  questions  omitted.] 

Beyersed  and  ^remanded  with  directions  to  sustain  the  plaintiff's 
demurrer  to  the  first  and  third  paragraphs  of  the  answer,  and  to 
proceed  to  a  second  trial  in  conformity  with  this  opinion. 

Judgment  revereed. 

Sauk,  J.,  dissenting. 


Wabo  V,  Blackwood. 

(U  Arlc.  8BS.) 

Damages  —  aaaiUt  and  battery '^mUigaiian. 

Wbere  a  master  in  a  fit  of  passion  assaults  his  seryant  for  a  dear  negleet  of 
dntj,  the  dicomstances  may  be  considered  in  mitigation  of  damages 

ASSAULT  and  battery.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

JZL  O.  Newton  and  Henderson  dt  Oaruth,  for  appellant. 

W.  L.  Terry  and  Blackwood  S  Wittiama,  for  appellee. 

Skith,  J.     [Omitting  another  point.]    The  court  gaye  the  fol- 
lowing direction  to  the  jury  : 
^  It  the  assault  was  conunitted  without  fault  on  the  part  of  the 
Vol.  XLYIII  —  6 
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plaintiff  in  a  wanton  and  willful  manner,  and  under  circumstances 
of  outrage,  cruelty  and  oppression,  or  with  malice,  they  will  be 
warranted  in  finding  yindictiye  or  exemplary  damages  by  way  of 
punishment  and  for  publi<; example." 

And  it  refused  to  give  this  :  ''  If  you  find  from  the  evidence 
that  Massey  was  employed  by  or  for  Ward,  for  the  purpose  of  g;uard- 
ing  convicts,  and  that  some  of  them  escaped  through  the  careless- 
ness or  negligence  of  said  Massey,  or  through  his  connivance,  and 
that  Ward  believed  he  had  so  acted,  although  said  belief  or  opinion 
will  not  justify  the  assault,  it  may  be  considered  in  mitigation  of 
damages.'^ 

The  action  of  the  court  in  these  particulars  was  excepted  to  and 
was  urged  in  support  of  the  motion  for  a  new  trial.  And  it  was 
also  claimed  that  the  damages  were  excessive.  The  defendant  wae 
the  lessee  of  the  penitentiary.  The  plaintiff  was  employed  as  a 
guard,  and  was  especially  instructed  to  be  vigilant  and  never  per- 
mit a  convict  to  come  nearer  him  than  twenty-five  yards.  He  waa 
not  a  man  of  strong  constitution  and  was  in  rather  feeble  health. 
He  seems  to  have  fallen  asleep  on  his  post  about  ten  o*clock  in  the 
morning  and  three  convicts,  taking  advantage  of  his  condition, 
disarmed  him  and  made  good  their  escape.  They  were  fired  upon 
by  the  other  guards,  and  in  the  midst  of  the  commotion,  the  de- 
fendant came  into  the  yard  and  being  enraged  at  the  escape  of  the 
convicts,  seized  a  clapboard  and  struck  the  plaintiff  three  or  four 
times  over  the  shoulders  and  back. 

This  does  not  impress  us  as  a  proper  case  for  the  infiiction  of 
exemplary  damages  or  smart  money.  An  employer,  who  in  a  fit  of 
passion,  assaults  his  servant  for  a  neglect  of  duty,  thereby  commita 
a  breach  of  the  peace  and  an  actionable  wrong.  But  if  making  due 
allowance  for  the  infirmities  of  human  temper,  the  defendant  haa 
a  reasonable  excuse,  arising  from  the  provocation  or  fault  of  the 
plaintiff,  but  not  sufficient  to  justify  entirely  the  act  done,  then 
damages  ought  not  to  be  assessed  by  way  of  punishment  and  the 
circumstances  of  mitigation  should  be  considered. 

For  the  public  offense,  Massey  swore  out  a  warrant,  upon  which 
Ward  was  arrested,  arraigned,  pleaded  guilty,  was  fined  tlO  and 
costs,  and  paid  the  same. 

For  the  private  injury  this  action  is  prosecuted.  And  the  elements 
of  damages  are,  the  personal  indignity  involved  in  the  assault,  tho 
plaintiff's  bodily  pain  and  suffering,  loss  of  time  and  labor,  and 
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diminished  capacity  to  work  from  the  date  of  assault  to  Massey'a 
death,  and  the  expenses  of  medical  and  surgical  attendance  during 
his  injuries  consequent  upon  the  injuries  reoeiyed.    . 

Cushman  v.  Waddetty  1  Baldwin,  58,  was  an  action  by  a  school- 
master against  a  parent  for  a  severe  beating.  The  plaintiff  had 
punished  one  of  his  pupils  for  some  offense.  The  father  went  to 
the  plaintiff's  boardmg-house,  attacked  and  beat  him  savagely,  ac- 
companied by  very  intemperate  and  vindictiye  language  and  other 
circumstances  of  aggravation.  The  court  held  that  no  provocation 
could  excuse  the  defendant  from  making  compensation  for  all  the 
injury  the  plaintiff  had  suffered  by  the  unlawful  attack.  But  if 
the  jury  were  satisfied  that  without  any  previous  malice  toward  the 
plaintiff,  or  any  deliberate  design  to  injure  him  in  person  or  m  the 
estimation  of  the  public,  the  defendant  acted  in  the  heat  of  passion, 
caused  by  the  appearance  and  account  of  his  son,  it  was  a  circum* 
stance  which  ought  to  operate  powerfully  to  reduce  the  damages  to 
such  as  were  compensatory. 

In  the  case  under  consideration,  there  was  no  evidence  of  previous 
malice,  nor  of  deliberate  cruelty,  only  of  hot  blood  and  a  certain 
recklessness.  Ward  had  never  seen  Massey  before.  And  Massey 
was  very  far  from  being  free  from  fault 

For  the  errors  above  indicated,  the  judgment  is  reversed  and  a 
new  trial  is  awarded, 

Judgment  reversed  and  a  new  trial  awarded. 


State  v.  Wright. 

(41  Ark.  410.) 
Oriminai  law  —  dUtwrbing  reHgiaus  tDarMp. 

Blatorbing  toky  member  of  a  congregation  assembled  for  religoos  worship  is  a 

dlstarbance  of  religious  worship. 

INDI0TM£N^T  for  disturbing  religious  worahip.     The  opinion 
states  the  case.     The  defendant  was  discharged  below. 

C,  B.  Moore,  attorney-general,  for  State. 

ExoLlBH,  C.  J.     A.  J.  Wright  was  indicted  in  the  Circuit  Court 
of  Sebastian  county  for  the  Oreenwood  district  for  disturbing  rehg- 
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ioos  wonhip.  The  indiotment  obaiges  that  said  Wright  on  the 
20th  day  of  Aagast,  1882,  in  the  county  of  Sebastian  afore- 
said, anlawfaUy  and  contemptnoasly  did  disturb  a  certain  congre- 
gation assembled  in  Bamsyille  school-house  for  rebgious  worship, 
by  talking  in  a  manner  that  was  calculated  to  disturb  said  congre- 
gation, against  the  peace,  etc.  He  pleaded  not  guilty,  and  the  case 
was  submitted  to  the  court  sitting  as  a  jury,  by  consent. 

The  bill  of  exceptions  states  that  the  evidence  introduced  by  the 
State  on  the  trial  established  the  following  facts : 

''Defendant  Wright,  on  the  20th  day  of  August,  1882,  went 
to  Bumsville  school-house,  situated  in  the  Greenwood  district  of 
Sebastian  county,  where  some  thirty  or  forty  persons  had  assem- 
bled for  religious  worship,  and  in  the  presence  of  said  congregation, 
and  while  they  were  engaged  in  religious  worship,  said  to  B.  J. 
Morton,  a  member  of  said  congregation,  and  one  of  the  persons  en- 
gaged in  the  worship,  that  he,  Morton,  was  a  liar,  and  used  other 
insulting  and  oSensive  language  to  him.  That  said  language  so 
spoken  by  defendant  did  oSend  and  disturb  said  Morton  in  his  de- 
Yotions,  while  so  engaged  in  such  worship.  That  such  language 
was  spoken  by  defendant  at  a  time  when  said  congregation  was  en- 
gaged in  singing,  and  was  unheard  and  unnoticed  by  any  of  said 
congregation  except  said  Morton,  and  the  same  was  spoken  by  said 
•defendant  in  a  low  tone  or  whisper.'* 

Upon  the  above  facts  the  State  asked  the  court  to  declare  the  law 
to  be :  '^  That  a  disturbance  of  any  member  of  a  congregation,  as- 
sembled for  religious  worship,  is  in  law  a  disturbance  of  the  congre- 
gation." The  court  refused  so  to  declare  the  law,  and  of  its  own 
motion  declared  the  law  to  be:  ''  That  the  disturbance  of  one  mem- 
ber only  of  a  congregation  assembled  for  religious  worship  is  not  in 
the  sense  and  spirit  of  the  law  such  a  disturbance  of  a  congregation 
flo  assembled  as  would  warrant  the  conviction  of  a  person  indicted 
for  disturbing  religious  worship.** 

The  court  found  the  defendant  not  guilty  and  rendered  judgment 
discharging  him.  The  State  was  refused  a  new  trial,  took  a  bill  of 
exceptions  and  appealed. 

By  the  common  law  it  was  a  crime  to  disturb  persons  assembled 
for  worship.  In  England  statutes  were  passed  to  protect  dissenters 
in  their  worship,  said  to  be  necessary  because  their  assembling  was 
unlawful.  In  this  country  where  every  man  has  a  right  to  worship 
Ood  according  to  the  dictates  of  his  own  conscience,  and  where  all 
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forms  of  worship  are  favored^  it  is  admitted  that  such  statutes  are 
not  required.     1  Bish.  Grim.  Law  (6th  ed.),  §  542. 

In  most  if  not  all  of  the  American  States,  statutes  have  been 
passed  for  the  protection  of  persons  assembled  for  worship,  and  for 
the  punishment  of  their  disturbance.  The  legislation  of  the  State- 
on  the  subject  is  embodied  in  section  1624,  Gantt's  Digest,  and  the 
decision  upon  the  original  statute,  and  the  purpose  and  scope 
of  the  amending  act  are  reviewed  and  shown  in  Stctte  v.  JIin8on,  31 
Ark.  638. 

Whether  under  an  indictment  for  disturbing  a  congregation 
assembled  for  worship,  like  the  one  now  before  us,  the  State  must 
proTC  the  disturbance  of  the  entire  congregation,  has  not  been 
decided  by  this  court. 

In  Dawson  v.  State,  7  Tex.  Ct  App.  59,  Dawson  was  indicted 
for  disturbing  a  congregation  assembled  for  religious  worship, 
under  a  statute  similar  to  ours.  The  evidence  was,  that  after 
church  was  dismissed  and  the  pastor  and  part  of  the  congregation 
were  on  their  way  home,  the  defendant  with  others  engaged  in  a 
broil,  and  defendant,  by  cursing  and  swearing,  disturbed  those 
then  on  the  ground  ;  that  defendant  behaved  in  an  orderly  manner 
so  long  as  the  pastor  was  present  on  the  ground.  It  was  held,  on 
appeal,  that  defendant  was  rightly  convicted  on  this  evidence. 
The  court  said :  '^  We  are  of  opinion  that  the  object,  purpose,. 
spirit,  and  letter  of  the  law  are  to  protect  the  religious  assembly 
from  disturbance  before  and  after  services,  as  well  as  during  the 
actual  service,  and  so  long  as  any  portion  of  the  congregation 
remains  upon  the  ground." 

In  Oockerham  v.  Slate,  7  Humph.  11,  Cockerham  was  indicted 
for  disturbing  a  congregation  assembled  for  worship,  by  talking 
and  swearing,  etc.  The  trial  judge  instructed  the  jury  that 
profane  language  addressed  to  one  single  individual  of  a  congrega- 
tion engaged  in  public  worship  would  maintain  the  indictment, 
and  that  it  was  not  necessary  that  the  whole  congregation,  or 
any  given  portion  of  it,  should  be  interrupted  or  disturbed.  On 
error  the  Supreme  Court  approved  this  charge.  Mr.  Justice 
Bbbsb,  who  delivered  the  opinion  of  the  court,  said :  ''  Every 
individual  worshiper  in  the  congregation,  as  well  as  the  entire 
congregation,  is  protected  by  the  object  and  policy  of  our  statutes, 
from  rude  and  profane  disturbance  during  the  solemn  moments  of 
public  worship.     And  he  who  thus  disturbs  one  worshiper  cannot. 
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in  reason  or  in  law,  allege  that  he  has  not  disturbed  a  congregation 
while  engaged  in  public  worship.  The  protection  intended  by  the 
law  would  amount  to  little,  if  the  congregation  might  in  detail, 
through  each  of  the  individuals  composing  it,  be  disturbed  with 
impunity." 

This  case  is  directly  in  point ;  it  has  been  frequently  cited  in  the 
late  text-books  on  criminal  law,  and  we  have  seen  no  disapproval 
of  it.  If  the  whole  congregation  must  be  disturbed  to  make  out 
the  charge,  not  only  one  person,  but  a  dozen,  or  any  less  number 
of  persons  than  the  whole  congregation,  may  be  disturbed  by  a 
rude,  ill-mannered  man,  without  subjecting  himself  to  punishment. 

Reverud  and  remanded  for  a  new  tnal. 


Wabd  v.  Gitt  ov  LrriLB  Book. 

(41  Ark.  608.) 
Munieipal  corporation — ordinance  —  nuUanee  —  working  of  conekU  in  eireete. 

A  dtj  ordinanoQ  forbidding  the  working  of  convicts  upon  the  streets  and  de- 
claring it  a  nuisance  is  invalid.* 

SUIT  for  injunction.     The  opinion  states  the  case.    The  mjnnc- 
tion  was  granted  below. 

Clark  S  Williams,  for  appellant. 

W.  L.  Terry,  city  attorney,  contra. 

Smith,  J.  The  city  filed  this  bill  to  enjoin  the  lessee  of  the 
penitentiary  from  working  the  convicts  upon  its  streets.  It  was 
alleged  that  such  employment  of  them  was  in  violation  of  law  and 
also  in  violation  of  an  ordinance  of  the  plaintiff,  declaring  the  same 
to  be  a  public  nuisance  ;  and  that  it  was  calculated  to  produce  riots, 
to  endanger  the  lives  of  the  inhabitants,  and  to  disturb  the  peace 
and  good  order  of  the  city.  The  chancellor  overruled  a  demurrer 
to  the  bill,  and  the  defendant  refusing  to  answer,  a  perpetual  in- 
junction was  awarded. 

•  See  Ifartan  v.  French,  poet. 
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Section  4438  of  Gantt's  Digest  proyides  that :  '^  The  convicts 
now  or  hereafter  confined  in  said  penitentiary  shall  not  be  worked 
within  the  corporate  limits  of  the  city  of  Little  Bock,  except  on 
public  improvements,  and  buildings  and  grounds  owned  by  the 
State,  nor  elsewhere  without  the  walls  of  said  penitentiary,  unless 
under  good  and  sufficient  guard  to  protect  the  escape  of  the  same, 
uor  longer  than  ten  hours  each  working  day." 

The  chancellor  construed  this  statute  to  mean  that  the  convicts 
could  be  worked  within  the  corporate  limits  of  the  city  of  Little 
Rock,  only  upon  the  grounds,  buildings  and  improvements  which 
were  the  property  of  the  State,  but  elsewhere  in  the  State  without 
any  restrictions,  save  as  to  proper  guards  to  prevent  their  escape. 

Passing  over  the  question  whether  the  legislature  could  constitu- 
tionaUy  make  such  a  distinction  between  the  capital  and  the  other 
cities  and  towns  of  the  State,  our  conclusion  is  that  the  term  ''  pub- 
lic improvements  "  includes  all  public  works  belonging  to  or  prose- 
cuted by  the  State,  the  county  or  the  city. 

The  ordinance  forbidding  the  working  of  convicts  in  the  city,  and 
declaring  the  same  a  nuisance,  was  wholly  ineffectual  for  any  pur- 
pose. The  city  council  has  *^  power  to  prevent  injury  or  annoyance 
within  the  limits  of  the  corporation  from  any  thing  dangerous, 
offensive  or  unhealthy,  and  to  cause  nuisances  to  be  abated."  It  is 
also  invested  with  power  to  make  and  publish,  from  time  to  time, 
by-laws  or  ordinances  not  inconsistent  with  the  laws  of  the  State, 
for  carrying  into  effect  or  discharging  their  powers  and  duties. "  Act 
of  March  9,  1875,  §§  12  and  22. 

But  this  does  not  authorize  the  council  to  condemn  any  act  or 
thing  as  a  nuisance,  wliich  in  its  nature,  situation  or  use,  does  not 
come  within  the  legal  notion  of  a  nuisance.  Dill.  Mun.  Corp.  (3d 
ed.),  §  374,  and  cases  cited. 

In  Vaies  v.  Milwaukee,  10  Wall.  497,  Mr.  Justice  Miller  uses 
the  following  language  on  this  subject :  **  The  mere  declaration  by 
the  city  council  that  a  certain  structure  was  an  encroachment  or 
obstruction  did  not  make  it  so,  nor  could  such  declaration  make  it 
a  nuisance  unless  it  in  fact  had  that  character.  It  is  a  doctrine  not 
to  be  tolerated  in  this  country  that  a  municipal  corporation  without 
any  general  laws  either  of  the  city  or  of  the  State,  within  which  a 
given  structure  can  be  shown  to  be  a  nuisance,  can,  by  the  mere 
declaration  that  it  is  one,  subject  it  to  removal  by  any  person  sup- 
])06ed  to  be  aggrieved,  or  even  by  the  city  itself.    This  would  place 
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eTerj  lioii8e»  every  boBiness,  and  all  the  property  in  the  city  at  the 
uncontrollable  will  of  the  temporary  looal  authorities/' 

Now,  nuisanoe  means  literally  annoyance — any  thing  that  works 
hart  or  injury.  But  the  working  of  its  streets  by  conyicts  or  any 
other  class  of  people,  who  can  be  procured  for  the  purpose,  produces 
no  damage  or  inconyenience  to  the  city,  or  to  its  inhabitants,  or  to 
any  one  else.  On  the  contrary,  the  fair  presumption  is  that  the 
condition  of  the  streets  will  be  ameliorated  by  such  work  without 
injury  to  anybody. 

It  may  also  be  doubted  whether  the  plaintiff  has  shown  in  itself 
any  such  interest  in  the  subject-matter  of  this  suit  as  to  entitle 
it  to  invoke  the  jurisdiction  of  the  chancellor.  Oonsidering 
the  act  complained  of  as  a  violation  of  the  statute,  it  is  not 
the  province  of  a  court  of  equity  to  interfere  for  the  prevention 
of  an  act   merely  because  it  is  illegal.     High  Injunctions,  §  23. 

Again  :  Considering  the  scope  and  purpose  of  the  bill  to  be  the 
abatement  of  a  public  nuisance,  such  a  bill  cannot  be  maintained 
unless  it  shows  that  the  plaintiff  has  sustained,  and  is  still  sustain- 
ing individual  damage.    Miss,  and  Mo.  R.  Co.  v.  Wordy  2  Black,  485. 

The  present  bill  alleges  no  special  damages,  but  proceeds  on  the 
idea  that  the  presence  of  the  convicts  in  the  streets  might  create  a 
disturbance  of  the  peace  or  excite  mobs.  But  the  nuisance,  to 
give  jurisdiction  for  an  injunction,  must  actually  exist  or  be  im- 
minent.'' '^  A  mere  threat  or  an  act,  which  may,  upon  some  con- 
tingency or  at  some  remote  time,  prove  a  nuisance,  will  not  warrant 
the  interference  of  the  court.  And  the  injury  must  not  be  con- 
tingent merely  ;  and  apprehension  on  the  part  of  the  complainant 
of  a  possible  or  speculative  harm  will  not  be  enough."  Bisp.  Eq., 
§440. 

In  truth  this  suit  is  based  upon  the  sentimental  notion  that  the 
laborers,  not  of  the  State  at  large,  but  of  the  city  of  Little  Bock, 
are  to  be  protected  from  competition  with  convict  labor.  It  is  pre- 
posterous to  attribute  to  the  legislature  any  such  intention.  It  is 
the  settled  policy  of  the  State  that  those  who  for  crimes  com- 
mitted are  sentenced  to  the  penitentiary,  shall  be  confined  at  hard 
labor.  They  are  not  to  be  maintained  in  idleness,  because  that 
would  entail  a  heavy  burden  upon  the  tax  payers,  without  any  cor- 
responding benefit  to  the  criminals  themselves.  And  it  was  cer- 
tainly contemplated  that  their  labor  should  be  productive  —  not  a 
mere  rolling  of  stones  up  hill  which  constantly  roll  back  again. 
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Now  whether  they  be  put  to  manofactaring  bricks  or  shoes,  or 
to  building  railroads  or  mending  highways,  or  to  perf onning  farm 
work,  they  will  be  doing  work  in  which  honest  men  are  also  en- 
gaged: But  this  is  unayoidable  ;  for  no  useful  occupation  can  be 
found  for  them  in  which  honest  men  are  not  employed*  Their  labor 
does  not  degrade  the  occupation.  And  it  is  no  greater  hardship 
upon  the  workingmen  of  Little  Book  that  they  should  be  exposed 
to  competition  with  such  labor  than  it  is  to  the  workingmen  of  other 
portions  of  the  State ;  or  if  it  is,  it  is  one  which  the  law  is  powerless 
to  relieye. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  will  be 
entered  here,  dismissing  the  bill. 

Decree  reversed. 


SoKWiKLD  y.  Thompsoh. 

{42  Ark.  4S.) 
StaiuU — earutruetion  —  notwry't  $eaL 

A  Btotnte  pnseribiiig  certain  derioes,  emblemB  and  legends  for  notaries'  seals  is 
diraeloiy  only,  and  their  absence  does  not  invalidate  a  notarial  oertifioate 
unless  the  statute  so  declares. 

T)  EPLEVIN.     The  opinion  states  the  case. 

Jacob  Trtebor,  for  appellant. 
M.  T.  Sanders,  for  appellees. 

Bakik,  J.  Appellant,  Sonfield,  is  the  trustee  in  a  certain  deed 
of  trust,  which  is  in  effect  a  mortgage  of  personal  property  with 
power  to  take  possession  and  sell,  executed  by  Thompson  on  the 
2d  day  of  April,  1881,  to  secure  a  debt  to  Herman  Fuerst.  De- 
fault having  been  made,  he  brought  replevin  against  Thompson 
to  get  possession.  Thompson  made  no  defense,  but  H.  P.  Grant 
and  L.  Hough  were  allowed  to  come  in  and  defend  as  interpleaders; 
claiming  the  property  by  better  right. 

They  set  up  another  trust  deed  of  the  same  property,  executed 
by  Thompson  to  Hough,  in  November,  1881,  to  secure  a  debt  to 
Qrant,  which  was  then  duly  filed  for  record ;  and  allege  that  the 
Vol.  XLVIII  -  7 
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trust  deed  to  plaintiff  does  not  appear  to  hare  been  duly  acknowl- 
edged and  recorded  so  as  to  affect  them  with  notice. 

The  alleged  defect  in  the  plaintiff's  deed  is  that  it  was  acknowl- 
edged before  a  notary  public  and  authenticated  by  a 'seal  which 
does  not  purport  to  be  the  private  seal  of  the  notary,  and  is  not  the 
proper  seal  of  his  office,  as  prescribed  by  law. 

The  figure  of  the  seal  which  appears  in  the  clerk's  certificate  of 
record,  and  upon  the  book  of  records,  only  as  a  scroll,  is  represented 
to  us  in  the  bill  of  exceptions,  as  the  impression  appears  in  the 
original.  It  is  circular  with  an  outer  rim,  on  which  appears  at  the 
top,  "  Jas,  R.  Turner,"  and  at  the  bottom  "Notary  Public."  In 
the  center  appears  "  Poplar  Grove,  Phillips  Co.,  Ark."  It  is 
affixed  as  his  seal  "as  notary  public." 

The  court  upon  hearing,  found  for  defendant  Grant,  and  rendered 
judgment  that  he  retain  the  property,  from  which  Sonfield  appeals. 

The  statute  provides  that  every  officer  taking  an  acknowledg- 
ment of  instruments  for  record  shall  seal  the  certificate  if  he  have 
a  seal  of  office.  Gantt's  Digest,  §  844.  Notaries  public  were 
authorized  to  take  the  acknowledgments  of  deeds,  etc.,  executed 
within  the  State.     Id.,  §  841. 

With  regard  to  notaries,  a  separate  statute  provided  that  they 
should  certify  under  their  official  seals,  the  truth  of  all  matters 
and  things  done  by  virtue  of  their  office  (Id.,  §  4299)  ;  and  in  an- 
other section,  prescribed  certain  emblems,  devices  and  legends, 
which  the  impression  of  a  notary's  seal  should  present.  Suffice  it 
to  say,  on  this  point,  that  the  impression  in  this  case  does  not  fnl- 
fill  the  requirements,  with  regard  to  the  emblems  and  devices, 
although  it  does  contain  the  legend,  somewhat  differently  arranged 
from  the  mode  prescribed.  It  is  not  a  good  seal,  if  the  act  in  re- 
gard to  acknowledgments  before  notaries,  and  the  act  prescribing 
their  seals,  are  both  to  be  taken  together  as  mandatory. 

It  must  be  confessed  that  the  power  which  the  courts  have 
assumed  of  construing  statutes  according  to  their  equity,  and  of 
distinguishing  between  mandatory  and  directory  provisions,  and  of 
treating  those  held  directory  as  if  they  were  merely  advisory,  is  a 
very  dangerous  one,  productive  of  much  confusion  and  uncertainty 
with  regard  to  individual  rights,  until  each  particular  statute  has 
been  "licked  into  shape,"  as  it  were,  by  judicial  decisions.  Upon 
the  other  hand,  it  is  quite  apparent  that  the  power  and  the  duty  to 
exercise  it  are  absolutely  essential  to  guard  against  absurd  con- 
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elusions^  which  the  legislature  cannot  have  contemplated^  and  to 
prevent  the  most  shocking  invasions  of  natural  justice,  and  in- 
dividual rights,  which  would  often  result  from  obedience  to  the 
letter  of  the  law,  however  plainly  expressed.  Courts  are  properly 
reluctant  to  stultify  the  legislative  department,  and  to  become  the 
instruments  by  which  hardships  are  perpetrated,  which  the  legis- 
lature never  had  in  view. 

Courts  have  the  legitimate  power  to  ascertain  the  will  of  the 
legislature,  and  in  doing  that  have  often  felt  the  necessity  of 
departing  from  the  letter  and  strict  grammatical  construction  of 
acts,  and  sometimes  from  the  ordinary  significance  of  words.  And 
it  IS  in  pursuance  of  this  power  of  ascertaining  the  true  intention, 
and  giving  effect  to  the  general  purpose  of  acts,  that  they  have 
drawn  the  distinction,  or  attempted  to  do  so,  between  such  direc- 
tions as  avoid  an  act  done  without  their  strict  observance,  and  those 
which  are  prescribed  rather  for  convenience  and  correct  form,  and 
which  in  general  should  be  observed,  but  which  are  not  considered 
of  such  importance  as  to  fairly  raise  the  presumption  that  the  leg- 
islature intended  them  to  be  in  all  cases  indispensable.  No  formal 
mles  have  been  or  can  be  laid  down  for  the  exercise  of  this  power. 
Reference  must  always  be  had  to  the  will  of  the  legislature,  to  be 
judicially  ascertained  from  the  language,  policy  and  manifest  pur- 
poses of  the  act  taken  altogether.  Of  course  this  discretion  may 
be  abused,  and  from  its  delicate  nature  is  one  which  courts  have 
not  unfrequently  been  desirous  of  abnegating  entirely,  yet  none 
of  them  have  as  yet  dared  to  face  the  consequences  of  a  strict  lit- 
eral interpretation. 

Notaries  are  public  officers  of  the  whole  commercial  world. 
Strict  notarial  duties  concern  commerce  alone.  Their  acts  duly 
authenticated  are  valid  everywhere  and  prove  themselves  by  comity 
of  nations.  It  was  eminently  fit  that  our  legislature  in  providing 
for  the  creation  of  notaries  should  prescribe  for  them  minutely  the 
seals  which  should  be  the  attestation  of  their  authority  in  sister 
States  and  foreign  nations.  In  commercial  affairs,  their  original 
certificates  coine  under  the  inspection  of  all  who  act  upon  them  or 
can  be  affected  by  them,  and  the  conformity  of  their  seals  with  the 
devices,  emblems  and  legends  prescribed  by  law  gives  abroad  some 
additional  assurance  of  authenticity.  It  rendeis  imposture  some- 
what more  difficult.  It  is  a  wise  direction  for  proper  notarial  pur- 
poses and  very  useful  for  general  observance. 
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The  directions  occur  in  the  act  proyiding  for  the  appointment  of 
notaries,  as  follows  : 

**  Byerj  notary  shall  provide  a  seal  of  his  office,  which  shall  be 
engraved  so  as  to  present  by  its  impression  the  emblems  and  devices 
presented  by  the  great  seal  of  the  State,  surrounded  by  the  words 

'  Notary  Public,  County  of ,  Ark.,'  and  he  shall  authenticate 

all  his  official  acts  therewith,  and  until  an  official  seal  shall  be  pro- 
cured, each  notary  may  use  his  privy  seal  which  shall  be  of  the 
same  force  and  effect  as  a  public  seal."    Gantt's  Digest^  §  4302. 

This  does  not  purport  to  be  a  private  seal,  all  of  which  indeed 
are  abolished  since  the  Constitution  of  1868.     Art  15,  §  16. 

The  definition  of  a  directory  as  distinct  from  a  mandatory  pro- 
vision in  a  statute  is  that  it  enjoins  something  which  it  is  the  duty 
of  the  officer  or  person  to  perform,  and  for  willful  neglect  of  which 
he  may  be  held  liable  in  damages  to  any  one  injured,  but  the  ful- 
ure  to  do  which  does  not  have  the  effect  of  invalidating  the  act 

There  are  in  the  sentence  quoted  two  marked  indications  that  it 
was  intended  to  be  directory.  Without  the  section  each  notary 
might  have  devised  his  own  seal  The  section  refrains  from  de- 
claring expressly  that  any  other  seal  than  that  designated  shall  be 
unlawful,  or  that  an  official  act  authenticated  by  any  such  other 
seal  shall  be  void.  This  want  of  negative  or  condenmatory  words 
with  regard  to  other  modes  has  been  in  several  cases  taken  as  one 
of  the  indicia  of  a  statute  merely  directory,  although  of  course  it  is 
not  decisive.  Indeed  no  rule  on  the  subject  can  be  laid  down  as 
decisive.  The  courts  must  often  grope  in  very  dim  lights. 
Bish.  Writ  Law,  §  254  et  seq.;  Sedg.  Stat  and  Const  Law,  318, 
note  a,  where  many  examples  are  collected.  It  is  well  therefore  to 
say  in  passing,  that  this  rule  is  to  be  applied  with  caution,  and 
only  in  aid  of  efforts  to  reach  the  true  meaning.  Many  directions 
wanting  negative  or  avoiding  words  are  nevertheless  from  their  own 
nature  and  importance  held  mandatory. 

The  second  and  more  persuasive  indicium  of  intention  is  found 
in  the  provision  for  the  use  of  his  private  seal  by  any  notary  until 
an  official  seal  shall  be  procured,  without  any  injunction  upon  him 
to  procure  one  with  convenient  dispatch.  This  is  wholly  incon- 
sistent with  any  supposed  view  in  the  legislative  mind  that  the 
special  devices  of  the  State  seal  were  essential  in  the  nature  of 
things,  or  for  any  cogent  reason,  to  give  validity  to  a  notarial  act 
Some  seal  is  necessary  as  this  court  has  held.     To  affix  one  is  a  sol* 
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emn  act,  and  any  one  which  may  be  afterward  identified  as  the 
actual  seal  of  the  notary  may  well  have  been  considered  as  giving 
assurance,  in  addition  to  the  signature,  that  the  act  is  genuine. 
It  might  make  the  detection  of  a  spurious  instrument  more  easy. 
Such  has  always  been  the  object  and  purpose  of  all  seals,  and  in 
ruder  ages  the  purpose  was  pretty  eflfectually  accomplished,  more 
especiaUy  by  private  seals,  which  have  always  been  various  and  pe- 
culiar, since  the  time  when  William  the  Conquerer,  in  token  of 
sooth,  did  **  bite  the  white  wax  with  his  tooth."  The  more  obvious 
construction  of  the  section  thus  seems  to  be,  that  whilst  the  legis- 
lature meant  to  insist  on  some  seal  as  essential,  and  to  direct  the 
use  of  the  State  emblems  as  the  best  for  uniformity,  it  did  not  in- 
tend that  an  instrument  should  be  void  without  those  particular 
impressions  upon  the  seal;  provided,  the  notary  should  actually 
use  the  seal  with  which  he  was  used  to  authenticate  his  official  acts. 
He  certifies  in  this  case  that  he  does  so,  by  declaring  that  it  is  his 
seal  as  notary  public. 

Again  :  The  functions  of  notaries  principally  regard  commerce. 
They  have  by  the  law  merchant  no  inherent  power  to  take  the 
acknowledgment  of  instruments  of  conveyance  between  individuals, 
for  the  purpose  of  registration.  This  is  given  them  by  statute,  and 
quoad  hoc,  their  powers  and  duties,  and  the  legal  eflfect  of  their 
acts,  must  be  viewed  as  a  part  of  the  system  of  registration,  and 
must  be  construed  and  determined  with  reference  to  and  in  har- 
mony with  the  pohcy  of  that  system.  The  system  is  the  important 
thing.  The  agency  of  notaries  is  only  called  in  as  ancillary  to  it. 
The  ))olicy  of  the  system  is  to  give  notice  of  all  conveyances  to  the 
world  for  the  protection  of  purchasers,  obligees  and  grantees.  It 
would  entirely  defeat  that  policy  and  give  unbounded  license  for 
fraud  if  a  recorded  deed,  effective  in  its  terms  as  a  conveyance,  and 
appearing  on  any  record  that  could  be  made  of  it  regular  as  to 
acknowledgment  and  filing,  could  be  afterward  set  aside  in  favor 
of  a  subsequent  conveyance,  from  any  defect  of  form  which  could 
not  possibly  have  appeared  upon  the  record.  The  recorder  is  not 
lequired  to  make  a  fae  simile  of  the  impression  of  a  seal  upon  his 
books,  and  certified  copies  of  them.  He  generally  could  not  if  he 
were.  He  does  it  by  a  scroll.  His  books  show  the  acknowledg- 
ment and  the  terms  of  it,  and  the  officer  whb  takes  it,  and  the  date 
of  filing,  and  that  a  seal  was  used  which  purports  to  have  been  a 
seal  of  office,  and  all  this  truthfully.     If  he  were  to  record  an 
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instmment,  which  from  any  of  the  things  required  to  be  shown  of 
record,  appears  not  to  have  been  properly  acknowledged  and  filed, 
it  would  reasonably  be  held,  and  is  so  held,  to  be  no  notice.  Bat 
if  all  he  shows  or  is  required  to  show  be  proper,  it  would  be  mon- 
strous if  persons  dealing  upon  the  faith  of  the  record  could  not  be 
protected  by  it. 

One  might,  in  a  contrary  state  of  the  case,  make  a  deed  to  a  pur- 
chaser and  acknowledge  it  before  a  notary  not  using  the  statutory 
seal  The  purchaser  might  record  it  and  make  other  conveyanocsa 
upon  it ;  and  the  land  might  pass  on  to  other  vendees  who  might 
make  valuable  improvements,  relying  upon  perfect  abstracts  of 
title,  from  the  legal  source,  and  be  afterward  ejected  by  some 
junior  vendee  of  the  original  grantor.  If  it  be  said  that  such  a 
successive  purchaser  should  have  demanded  all  the  original  papers 
in  the  chain  and  inspected  the  seals,  of  what  value  are  the  registra- 
tion laws  at  all  —  that  is,  in  view  of  giving  assurance  of  title  ? 
They  would  be  worth  this,  it  is  true,  that  finding  his  chain  regular^ 
after  going  back  through  all  the  originals,  he  would  then  be  pro- 
tected against  all  elder  unrecorded  or  junior  recorded  deeds ;  but 
that  is  not  all  or  the  principal  policy  of  the  law.  In  the  rapid 
transitions  of  property  in  the  American  States,  and  the  constant 
danger  of  loss  of  originals,  from  the  shifting  habits  of  our  people^ 
they  were  intended  to  give  evidence  of  title  which  might  be  relied 
on,  whilst  showing  in  the  contents  of  the  instruments,  and  upon 
the  face  of  the  certificates,  every  thing  of  which  a  purchaser  should 
equitably  take  notice.  If  the  doctrine  be  established  that  a  seal 
like  this  avoids  the  notary's  certificate,  then  it  would  be  better  to 
bum  every  deed  acknowledged  before  a  notary  as  soon  as  recorded. 
There  might,  on  close  inspection,  be  found  some  difference  between 
the  impression  made  by  the  notary's  seal  and  that  of  the  State, 
which  the  fire  would  cure  and  leave  the  record  good. 

We  do  not  think  the  legislature  meant  the  section  in  question  to 
be  mandatory,  and  conclude  that  the  court  erred  in  finding  for  the 
defendant 

Revene  and  remand  far  a  new  trial  tirith  U9ual  directions. 
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(tf  Ark.  131.) 

Orindnal  lata  — faUe  preteme*  —  of  innkeeper  to  getffueti. 

The  prosecutor  went  to  Hot  Springs,  Arkansas,  for  the  purpose  of  boarding  at 
the  same  house  with  Dr.  W.,  an  acquaintance  of  his,  who  was  visiting 
there.  He  went  to  defendant's  hotel,  and  defendant  told  him  he  knew  Dr. 
W..  and  that  he  had  been  boarding  at  his  hotel  for  some  time,  but  had  left 
town  ;  all  of  which  was  willfully  false.  By  means  of  said  representations 
the  prosecutor  was  induced  to  take  board  with  the  defendant  for  a  month 
and  pay  him  in  advance.     Held,  not  a  case  of  false  pretenses. 

/CONVICTION  of  false  pretenses.     The  opinion  states  the  case. 

A.  Curl  and  W.  J.  Hughes,  for  appellant. 
Moore,  attorney-general^  for  State. 

Eakin,  J.  Morgan  was  indicted  in  Garland  county,  and  npon 
change  of  venue  to  Hot  Springs  county,  was  conyicted  and  sen- 
tenced to  a  year's  imprisonment  in  the  penitentiary.  This  is  the 
indictment : 

"The  grand  jury,  etc.,  *  ♦  ♦  accuse  M.  T.  Morgan  of 
crime  of  '  false  pretenses '  committed  as  follows,  to- wit :  '  On 
the  25  th  day  of  May,  1882,  one  Walter  Fisher,  a  resident  of 
State  of  Kentucky,  arrived  as  a  visitor  in  the  city  of  Hot  Springs, 
with  the  purpose  fixed  in  his  mind  of  procuring  board  and 
lodging  at  the  same  hotel,  or  boarding-house,  in  said  city,  where 
one  Dr.  John  S.  Welsh,  an  acquaintance  of  the  said  Fisher,  and 
then  in  the  said  city,  was  boarding ;  and  with  such  purpose  the 
said  Fisher  went  to  the  Gwinn  Hotel  in  said  city,  of  which  the  said 
M.  T.  Morgan  was  then  proprietor,  for  the  purpose  of  getting  break- 
fast, and  ascertaining  where  in  said  city  the  said  John  S.  Welsh 
was  stopping ;  and  while  at  the  said  Gwinn  Hotel,  in  the  county 
and  State  aforesaid,  on  the  said  25th  day  of  May,  1882,  the 
said  M.  T.  Morgan  feloniously,  willfully  and  designedly  did  falsely 
represent  and  pretend  to  the  said  Walter  Fisher  that  he,  the  said 
Morgan,  was  acquainted  with  the  said  John  S.  Welsh,  and  that  the 
said  John  S.  Welsh  was  not  then  in  the  city  of  Hot  Springs ;  that 
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the  said  John  S.  Welsh  had  boarded  with  him,  the  said  Morgan, 
two  or  three  weeks,  while  in  the  city  of  Hot  Springs,  just  prior  to 
that  day ;  and  that  the  said  John  S.  Welsh  had  left  Hot  Springs 
for  Eureka  Springs  a  day  or  two  before  that  day ;  by  means  of  which 
said  false  pretenses  and  i-epresentations  so  knowingly,  feloniously 
and  fraudulently  made,  the  said  M.  T.  Morgan  did  then  and  there 
feloniously  induce  the  said  Walter  Fisher  to  engage  board  and  lodg- 
ing at  the  Gwinn  Hotel  for  one  month,  and  did  feloniously  obtain 
from  the  said  Walter  Fisher  one  piece  of  United  States  paper  cur- 
rency, commonly  called  greenbacks,  of  the  denomination  and  value 
of  $20  ;  and  one  piece  of  United  States  paper  currency,  com- 
monly called  greenbacks,  of  the  denomination  and  value  of  $10, 
of  the  money  of  the  said  Walter  Fisher,  with  the  felonious 
intent  to  cheat  and  defraud  the  said  Walter  Fisher  of  the  sama 
Whereas,  in  truth  and  in  fact,  the  said  M.  T.  Morgan  was  not 
acquainted  with  the  said  John  S.  Welsh  ;  the  said  John  S.  Welsh 
had  not  at  any  time  boarded  with  the  said  M.  T.  Morgan ;  the  said 
John  S.  Welsh  had  not  left  the  city  of  Hot  Springs  for  Eureka 
Springs,  a  day  or  two  before  that  day ;  and  the  said  John  8.  Welsh 
was  then  in  the  said  city  of  Hot  Springs,  boarding  at  a  hotel  other 
than  the  said  Owinn  Hotel.     Against  the  peace  and  dignity  of  the 

State  of  Arkansas. 

"*J.  B.Wood, 

" '  Prosecuting  AtiomeyJ  ** 

A  demurrer  to  this  indictment,  and  also  motions  for  a  new  trial 
and  in  arrest  of  judgment,  were  successively  made  and  overruled. 
A  bill  of  exceptions  was  taken,  and  the  defendant  appealed. 

[Minor  matter  omitted.] 

Considering  first  the  motion  in  arrest  with  the  demurrer.  They 
are  haded  upon  the  ground  that  the  facts  charged  do  not  disclose  an 
ii\dictable  oflfense. 

Section  1372  of  Oantt's  Digest,  so  far  as  applicable  to  this  case, 
provides  that  "  every  person  who,  with  intent  to  defraud  or  cheat 
another,  shall  designedly,  by  color  of  any  false  token  or  writing, 
or  by  any  other  false  pretense,  *  *  *  obtain  from  any  person 
any  money,  personal  property,  right  in  action,  or  other  valuable 
thing  or  effects  whatever,  upon  conviction  thereof,  shall  be  deemed 
guilty  of  larceny,  and  punished  accordingly.'' 

Such  has  been  the  law  of  this  State  since  the  adoption  of  the 
Bevised  Statutes  of  1838. 
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It  was  early  held,  in  consonance  with  English  authorities,  that 
there  coald  be  no  fidse  pretense  regarding  an  intention  or  future 
purpose.  It  could  not  be  applied  to  a  promise  to  do  something, 
howeyer  fraudulent  in  design  or  hurtful  m  effect  the  promise  may 
have  been.  The  distinction  is  not  based  on  any  idea  of  difference 
in  degrees  of  moral  turpitude  between  the  two  sorts  of  scoundrel- 
ism,  but  upon  the  necessity  of  limiting  in  some  way  the  broad 
significance  of  the  words  of  the  statute.  To  what  extent  that 
limitation  is  to  be  carried  was  left  uncertain,  but  it  was  held  in  the 
case  now  referred  to,  that  it  must  be  a  pretense  regarding  some  ex- 
isting tact  or  condition,  to  be  felonious.  McK&nzie  t.  Siate,  6  Eng. 
594.  It  was  remarked  by  Mr.  Justice  Soon  delivering  the  opinion, 
that  it  could  not  be  supposed  ''that  the  legislature  intended  to 
make  every  imaginable  case  of  fraud  an  indictable  offense.''  I  may 
add  that  if  it  did  so  intend,  and  could  enforce  the  intention,  one 
or  two  things  would  result  —  either  we  would  have  a  Utopian  con- 
dition of  society,  or  the  revenues  of  the  State  would  be  exhausted 
in  the  building  and  support  of  penitentiaries.  Seriously,  con- 
stituted as  human  nature  is,  in  the  struggles  for  wealth,  social 
position,  selfish  indulgences,  political  influence,  or  for  food  and 
clothing,  so  broad  a  construction,  even  within  the  letter  of  the 
statute,  would  be  impracticable;  or  if  practicable,  more  barbarous 
than  the  most  shocking  legislation  of  the  early  Puritans.  The  court 
in  that  case  declined  to  make  any  effort  to  fix  all  the  limits  of  the 
operation  of  the  words  of  the  statute,  deeming  it  safer  to  leave 
them  to  be  fixed  from  time  to  time  in  each  case,  as  they  might 
arise..  It  certainly  was  a  wise  precaution,  founded  upon  sound 
views  of  practical  judicature,  and  a  true  forecast  of  the  dangers 
and  abuses  to  which  such  statutes  may  lead.  For  in  general  I 
suppose  it  will  be  admitted  that  it  is  wiser  to  leave  the  correction 
of  ordinary  cases  of  fraud  and  deceit  to  the  civil  tribunals,  and 
most  esjiecially  the  equity  courts,  aided  by  social  ostracism,  than 
to  create  the  temptation  to  enforce  civil  claims  by  the  terrors  of 
criminal  prosecutions,  or  to  infiict  the  most  crushing  punishments 
and  everlasting  disgrace  for  every  kind  of  violation  of  fair  and  in- 
genuous dealing.  Human  nature  must  be  dealt  with  as  found,  and 
wisely  corrected  and  restrained.  The  question  of  what  would  con- 
stitute a  felonious  false  pretense  had  not  been  raised  in  the  pre- 
vious case  of  Siais  v.  Hand^  in  1  Eng.  165,  but  the  indictment, 
which  passed  unchallenged,  set  up  a  false  pretense  of  an  existing 
ToL.XLVni—  8 
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fact  of  a  very  material  character,  upop  thei  belief  in  which  money 
was  advanced.  There  it  was  faith  in  the  fact  which  gave  the  aa- 
Buranoe  that  the  money  would  be  returned. 

In  Burrow  v.  StuiBy  7  Eng.  65,  upon  the  argument  of  the  present 
chief  justice,  who  was  then  of  counsel  for  plaintiff  in  error,  the 
court  reasserted  the  rule  in  McEenzie  y.  Siaie,  supra,  but  went 
still  further  in  the  wary  policy  of  guarding  against  the  abuses  to 
which  a  too  literal  construction  of  the  words,  and  too  wide  a  scope 
of  the  intention,  might  lead.  In  that  ease  there  was  an  actually 
false  misrepresentation  of  existing  facts,  or  rather  a  false  pretense 
which  did  not  exist,  by  which  the  defendant  obtained  from  one 
Richard  S.  Hodge  a  conveyance  of  a  negro  slave  named  Bill. 
The  pretense  charged  in  the  indictment  was,  that  Burrow  repre- 
sented to  Hodge  that  certain  persons  had  conspired  to  seize  the 
slave,  by  which  Hodge  would  be  unjustly  and  unlawfully  deprived 
of  the  value,  and  thereby  induced  him  to  convey  the  slave  Burrow 
for  safe-keeping,  with  the  felonious  intent  to  cheat  and  defraud  him, 
and  that  the  representations  were  untrue,  and  Burrow  knew  it.  The 
court  conceded  that  this  count  was  not  liable  to  the  objection  that 
the  pretenses  were  not  regarding  existing  facts.  There  was  no 
question,  either,  but  that  the  pretenses  had  been  the  immediate 
inducement  to  the  conveyance,  or  had  been  properly  alleged  to  have 
been.  The  court  held  this  count  bad.  Chief  Justice  Johhsok, 
delivering  the  opinion  of  the  court,  said  that  "  it  was  not  the  in- 
tention of  the  statute  to  convert  every  fraud  which  might  fall 
within  the  cognizance  of  a  court  of  equity  into  a  criminal  offense.'* 
In  that  case  it  was  considered  that  the  representation  complained 
of  was  not  of  so  definite  and  plausible  a  character  *'  as  to  drive  from 
his  propriety  a  man  of  ordinary  capacity,  and  to  induce  him  to  di- 
vest himself  of  his  property."    • 

He  said  the  statute  ''  was  designed  to  extend  no  further  than  to 
embrace  such  representations  as  were  accompanied  with  circum- 
stances fitted  to  deceive  a  person  of  common  sagacity,  and  exercis- 
ing ordinary  caution."  Another  count  in  the  same  indictment 
was  held  bad  upon  the  ground  that  it  was  not  sufficient  to  charge 
false  pretenses  in  general  terms,  but  that  they  should  be  set  out 
specifically  and  with  strict  certainty.  The  principles  of  construc- 
tion were  substantially  reannounced  in  State  v.  Vandimarkf  35 
Ark.  396,  and  supported  by  authorities.  Upon  the  authority  of 
Mr.  Bishop,  Justice  Harbison  in  that  case  said  the  representation 
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must  be  of  such  a  nature  as  to  induce  the  person  to  whom  it  is 
mode  to  part  with  something  of  value. 

In  the  subsequent  case  of  Johnson  y.  State,  36  Ark.  242,  which 
was  a  case  of  obtaining  goods  on  the  false  pretense  of  haying  been 
sent  for  them,  Mr.  Justice  Harbison,  delivering  the  opinion  of 
the  court,  somewhat  modified  the  doctrine  laid  down  by  Chief  Jus- 
tice Johnson  in  Burrow  v.  State,  supra^  and  announced  that  it 
was  not  necessary  that  the  pretense  should  be  such  as  is  calculated 
to.  deceive  a  person  of  ordinary  prudence  or  caution,  but  that  it 
would  be  sufficient  if  the  person  were  actually  deceived  or  defrauded. 
Evidently  there  are  shades  of  distinction  on  this  point,  and  neither 
position  can  be  followed  to  the  extreme  limits  of  its  logical  conse- 
quences. 

Without  pausing  to  discuss  the  statutes  of  England  and  of  other 
States  of  a  similar  character,  which  all  seem  pretty  much  in  accord 
with  each  other,  it  is  only  necessary  for  the  purposes  of  this  case 
to  say  that  the  false  pretenses  must  be  the  ^*  inducing  motive  to  the 
obtaining  of  the  goods  by  the  defendant." 

In  some  states  it  is  held  that  they  must  have  been  the  decisive 
cause  of  the  transfer,  whilst  in  others  it  is  sufficient  if  they  have 
materially  contributed  with  other  motives  to  induce  it.  Acting 
upon  the  former  caution  of  this  court,  and  laying  down  nothing 
which  this  case  does  not  require  for  its  decision,  leaving  other  points 
to  be  settled  and  determined  as  they  arise,  we  proceed  to  examine 
this  indictment  in  the  light  of  our  past  decisions. 

The  false  pretenses  arc  all  with  regard  to  the  matter  of  Welsh 
hanng  been  an  acquuintunce  of  the  landlord,  and  a  guest  of  the 
Gwinn  Hotel  whilst  in  town,  and  having  left  for  Eureka.  They 
were  damning  falsehoods,  altogether  unworthy  of  a  respectable  hotel 
keeper.  The  object  of  them  however  was  not  to  get  Fisher  to 
pay  him  money  because  of  the  facts  represented.  It  is  not  like  the 
case  where  one  would  go  to  another  and  say,  for  instance,  '^  your 
family  is  suffering  at  home,  and  I  am  sent  to  you  for  money  to  re- 
lieve them,'*  when  that  is  false.  Then  the  money  is  given  because 
of  the  actual  pretense.  Was  there  any  reason  in  the  nature  of 
things  why  Fisher  should  give  money  to  defendant  because  he 
knew  Welsh,  and  Welsh  had  patronized  his  house,  and  had  then 
gone  to  Eureka  ?  It  is  not  pretended  that  there  wds^  or  that  Fisher 
had  been  himself  benefited  by  the  conduct  of  the  defendant  toward 
Wekh^  or  would  be  benefited  by  Welsh's  presence.    It  would  simply 
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haye  gratified  his  taste  and  sentiment  to  be  with  Welsh.  No  injary 
was  alleged  to  have  been  done  to  him  by  not  getting  at  the  same 
hotel  with  Welsh.  Evidently  he  gave  no  money  or  property  to  de- 
fendant upon  account  of  the  false  representations.  They  induced 
him  only  to  make  a  contract  for  board  there.  But  of  what  did  that 
defraud  him  ?  Only  of  the  sentimental  gratification  (from  all  the 
indictment  shows)  of  being  with  his  friend  Welsh.  But  the  re- 
sult of  a  felonious  false  pretense  must  be  to  obtain  property. 

The  money  was  paid  for  board  in  advance.  No  false  pretense  as 
to  furnishing  board  and  lodging  is  averred  or  shown.  Nothing  ap- 
pears to  show  that  it  was  not  as  good  as  any  other  hotel.  The 
money  was  paid  for  value,  and  the  defendant  was  willing  to  give 
value,  all  that  he  promised.  Indeed,  nothing  more  appears  on  a 
<»reful  study  of  the  allegations  than  this  —  that  he  was  cheated  not 
out  of  any  property  or  thing  of  value,  but  disappointed  of  his  an- 
ticipated pleasure  in  being  in  close  association  with  Welsh.  If  he 
had  any  remedy,  it  seems  that  a  civil  remedy  to  rescind  the  con- 
tract might  have  been  ample.  A  fraud  had  been  doubtless 
perpetrated  upon  him,  if  the  indictment  be  true,  and  a  very 
reprehensible  one.  But  whilst  the  contract  stood,  he  was  not 
cheated  of  his  money.  He  could  get  the  full  value  of  that  which 
he  expected  of  it  when  he  paid  it. 

The  payment  of  the  money  for  board  is  too  remote  a  consequence 
of  the  false  pretenses.  They  were  not  made  directly  for  the  pur- 
pose of  having  money  advanced  because  of  the  facts.  The  object, 
as  disclosed  by  the  indictment,  was  to  induce  Fisher  to  become  a 
guest.  This  does  not  come  within  the  inhibition  of  the  statute. 
To  get  the  custom  or  patronage  of  a  guest  is  not  to  get  property, 
but  to  induce  a  condition  of  things,  or  relation  of  the  parties,  oat 
of  which  a  contract  to  pay  money  for  value  may  arise. 

It  was  held  in  Reg.  v.  Gardner,  36  Eng.  Law  &  Eq.  Bep.,  as  re- 
ported in  Whart.  Grim.  Law,  §  2122,  that  where  a  person  obtained 
food  and  lodging  as  a  boarder,  on  the  pretense  that  he  was  a  naval 
officer,  the  obtaining  of  such  food  and  lodging  was  too  remotely  the 
result  of  the  false  pretense. 

We  think  the  court  erred  in  overruling  the  demurrer  to  the  in- 
dictment, and  also  the  motion  in  arrest. 

Reverse,  with  instructions  to  arrest  the  judgment  and  sustain  the 
demurrer  to  the  indictment. 

Judgment  rmmreed. 
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Mortgage  —  of  ehaUeli —  aUaehment. 

Mmtgagod  ehatlels  in  poflBOcaion  of  tl&e  mortgagor  are  not  aabject  to.jkttaek* 

ment  for  the  mortgagor's  debts. 

REPLEVIN.     The  opinion  states  the  point    The  defendant  had 
judgment  below. 

B,  R.  Davidson,  for  appellant. 
S.  R.  CockriU,  for  appellee. 

Bakik,  J.  This  is  an  action  in  repleyin,  brought  by  appellant 
to  lecoTer  a  certain  hearse  from  the  appellee.  The  plaintiff  relied 
apon  a  purchase  at  a  sale  under  an  attachment  from  a  justice  of 
the  peace,  at  his  suit  against  one  Fisher,  the  former  owner.  The 
defendant  claimed  to  hold  it  as  the  assignee  of  a  mortgage  upon  it, 
which  had  been  giyen  by  Fisher  to  the  original  vendors  of  the 
hearse  to  secure  certain  notes  for  the  purchase-money.  At  the 
time  the  attachment  was  leyied  Fisher  was  in  possession,  and  the 
last  of  the  purchase-notes  was  not  due.  It  became  due  however 
before  the  day  of  sale,  and  McDroy  had  got  the  control  of  the 
hearse.  On  the  day  of  sale,  and  before  it  took  place,  default  hav- 
ing been  made  in  the  payment  of  the  note  held  by  Mcllroy, 
Jennings  tendered  him  the  money  in  full,  which  was  refused.  He 
still  offers  to  pay  it,  and  tenders  it  in  court 

The  cause,  on  issues  properly  made  as  to  the  respective  rights  of 
the  parties,  was  submitted  to  the  Circuit  judge  upon  the  law  and 
the  facts.  He  found  for  defendant,  and  judgment  was  rendered 
for  a  return  of  the  hearse  or  its  value,  fixed  at  1500.  After  proper 
motions  and  a  bill  of  exceptions  plaintiff  appealed. 

It  certainly  is  a  case  appealing  strongly  to  our  sense  of  justice  in 
plaintiff's  favor.  If  he  cannot  succeed  it  must  be  upon  technical 
grounds  which  this  court  cannot  ignore  nor  override. 

There  are  other  points  in  the  case  which  would  render  this 
opinion  too  long  to  discuss.  The  correctness  or  error  of  the  judg- 
ment below  is  sufficiently  well  determined  by  the  solution  of  ;v 


62  ARKANSAS, 


Jennings  ▼.  Mcllrojr. 


single  question.  Has  a  mortgagor  of  personal  property,  whilst  the 
mortgage  debt  remains  unpaid,  any  thing  left  subject  to  execution 
at  law  ?  or  must  the  remedy  of  the  creditor,  against  him,  be  by 
garnishment  of  the  surplus  proceeds  of  a  sale,  or  by  bill  in  chancery 
to  compel  a  sale  and  reach  the  fund  ?  For  nothing  can  be  taken 
in  attachment  which  is  not  liable  to  execution  ;  and  if  the  creditor 
took  nothing  by  the  attachment  he  had  no  right  to  acquire  prop- 
erty by  tendering  the  debt.  Nor  would  such  tender  cure  a  Yoid 
levy. 

'  In  the  outset  we  tnust  say  that  the  decisions  in  the  different 
States  upon  this  point  are  not  susceptible  of  harmony  on  any  line 
of  distinction  which  will  run  through  all.  They  are  at  hopeless 
variance.  In  this  condition  of  things  we  cannot  do  better  than 
resort  to  common-law  principles,  which  in  thia  regard  have  not  been 
altered  by  statute,  and  to  such  former  opinions  of  this  court  as 
may  indicate  its  tendency  to  one  or  the  other  line,  leaving  it  to  the 
legislature  to  prescribe  any  law  upon  the  subject  which  it  may 
deem  advisable. 

At  common  law  equitable  interests  in  personalty  were  not  liable 
to  be  taken  in  execution  al  law.  As  to  this  all  agree.  By  a  mort- 
gage of  personal  property  the  title  passes,  and  the  mortgagor  has 
only  the  equitable  right  to  reclaim  it  on  payment. 

''  Hence,"  says  Mr.  Drake,  '^  personalty  so  situated  is  not  sub- 
ject to  sale  under  execution,  and  therefore  not  attachable."  See 
work  on  Attachments,  5th  ed.,  p.  539.  Also  Mr.  Jones  on  Chat- 
tel Mortgages,  §  555,  lays  it  down  that  ''  at  common  law  a  chattel 
pawned  or  mortgaged  was  not  liable  to  attachment  in  an  action 
against  the  pawnor  or  mortgagor,"  which  he  says  "  was  settled 
with  great  deliberation  by  the  King's  Bench,  and  is  supported  by 
all  the  common-law  authorities/'  citing  Scoii  v.  ScAohy,  8  East, 
467. 

;  It  will  be  found  upon  reference  to  that  case  that  all  the 
urgumenla  ab  inconvsjienti,  pro  and  con^  for  this  or  the  con- 
trary doctrine,  are  well  discussed  by  Lord  Ellekbobouqh, 
who  rests  his  decision  upon  the  ground  that  the  silence 
with  regard  to  chattel  equities  of  the  English  statute  which  had 
made  lands  and  tenements,  or  trusts  on  them,  so  liable,  afforded  a 
strong  argument  that  the  matter  with  regard  to  chattels  was 
'^  meant  to  continue  in  the  same  plight  in  respect  to  executions,  in 
which  both  freehold  and  leasehold  trust  interests  equally  stood 


NOVEMBEB  TEBM,  1683.  63 

Jennings  ▼.  Mcllrojr. 

prior  to  the  passing  of  that  statute."  The  ease,  by  the  way,  was 
one  of  a  chattel  interest  in  land,  which  is  not  so  strong  as  this  which 
i^gards  personalty.  Our  statute,  which  makes  equitable  interests 
in  real  estate  liable  to  execution,  is  silent  as  to  personal  chattels. 
''It  has,  indeed,"  says  Lord  Ellenborouoh  in  that  case,  ''been 
urged  in  ai*gument  as  an  inconyenienee  on  the  other  side,  if  such 
equities  of  redemption  in  chattel  interests  shall  be  held  not  to  be 
salable  under  an  execution  ;  that  by  means  of  a  mortgage  of  the 
largest  leasehold  property  for  the  smallest  sum  imaginable,  such 
pro])erty  might  be  effectually  protected  and  withdrawn  from  the 
legal  claims  of  e?ery  creditor."  This  he  answers  by  saying  that 
"  the  inconvenience  in  the  case  put  does  not  extend  beyond  the 
necessity  which  such  a  step  would  occasion,  of  resorting  to  a  differ- 
ent remedy,  to  be  applied  in  another  court,  upon  a  bill  to  be  filed 
by  a  creditor."  One  of  the  considerations  which  seem  to  have  de- 
termined the  court  was,  that  the  language  of  the  writ  of  execution 
and  return  imports  that  the  goods  and  chattels  to  be  taken  ''are 
properly  of  a  tangible  nature,  capable  of  manual  seizure,  and  of  be- 
ing detained  in  the  sheriff's  hands  and  custody  ;  and  such  also  as 
are  capable,  conyeniently,  of  sale  and  transfer  by  the  sheriff."  It 
is  very  obvious  that  whilst  a  hearse,  for  instance,  is  of  jtself  tangi- 
ble enough,  yet  an  equitable  interest  in  it  is  not  susceptible  of  man- 
ual seizure  ;  and  the  sheriff  would  have  no  right  to  take  the  hearse 
itself  and  deliver  it  to  a  purchaser,  if  a  mortgagee  before  or  at  the 
time  of  the  sale  had  the  legal  right  to  its  possession.  It  would  be 
Iniitless  to  take  it  if  the  mortgagee,  even  after  the  sale,  on  default, 
would  have  the  right  to  retake  it.  Its  delivery  in  such  case  would 
be  elusive. 

Courts  of  Chancery  deal  best  with  those  rights  which  exist  only 
in  idea,  and  have  the  means  of  working  out  for  those  who  have  such 
equities  the  material  results,  by  proceedings  specially  adapted  to 
sach  cases.  A  sale  under  execution  might  be  considered  too  trench- 
ant a  remedy  in  view  of  the  rights  of  a  mortgagee.  In  the  absence 
of  statutory  provisions,  courts  of  law  do  not  recognize  the  duty  of 
a  purchaser  of  such  an  interest  to  redeem,  and  have  not  apt  machin- 
ery to  make  him  redeem  or  forfeit  his  purchase  under  execution 
sale.  If  the  mortgagee  is  to  be  driven  into  equity  to  regain  his 
right  of  possession,  it  might  be  well  considered  quite  as  equitable 
that  the  creditor  should  go  there  in  the  first  instance.  At  least  it 
has  been  thought  that  the  embarrassments  attending  the  sale  of 
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mere  eqaities  in  chsttela,  upon  execatioiiy  outweigh  those  of  a  re* 
sort  to  chancery. 

Eyen  in  those  States  which  have  adopted  the  eqaitable  idea  of 
property  in  the  mortgagor,  and  held  equities  of  redemption  in 
chattels  subject  to  execution,  the  doctrine  does  not  seem  to  have 
been  carried  further  than  to  hold,  that  where  the  mortgagor  him- 
self has  the  right  of  possession  for  a  definite  time,  as  for  instance,  till 
de&ult,  that  the  right  of  possession,  to  that  extent,  is  the  subject 
of  levy  and  sale.  Such  doctrine  would  not  help  the  plaintiff  in 
this  case.  The  note  was  due  at  the  time  of  the  issuance  of  the 
order  of  sale,  though  not  when  the  attachment  was  levied.  When 
the  sale  was  made  there  was  no  right  of  possession  left  in  Fisher  to 
be  transferred  by  it  A  mere  permissive  possession,  which  the 
mortgagee  might  terminate  at  his  pleasure,  could  not  be  the  sub- 
ject of  sale,  under  any  line  of  authority.     Jones  Chat.  Mort.,  §  556. 

Our  own  court,  in  one  instance,  if  not  more,  has  indicated  its 
adoption  of  the  English  line  of  authorities.  PatUrwn  v.  Harland, 
7  Eng.  158.  The  court  in  that  case  declared  that  one,  with  whom 
personal  property  had  been  left  as  a  security  for  an  obligation,  waa 
not  liable  as  a  gamiBhee  to  have  it  taken  by  another  creditor  of  the 
same  debtor.  That  no  recovery  for  the  property  or  its  value  in  that 
case  could  be  had  until  the  lien  created  by  the  pledge  had  been  re- 
moved. This  was  but  a  dictum,  it  is  true,  but  is  irreconcilable  with 
the  idea  that  the  property  could  have  been  taken  by  attachment. 
When  the  attachment  in  this  case  was  levied  the  lien  had  not  been 
removed,  either  by  payment  or  tender,  and  whatever  may  be  the 
case  with  regard  to  the  sale,  the  validity  of  the  original  attachment 
must  be  determined  by  the  conditions  then  existing. 

We  think  it  held  nothing,  and  the  sale  under  it  gave  no  right  of 
property.  The  judgment  was  right  on  the  law  and  facts.  This  is 
sufficient  to  say  in  cases  submitted  to  the  court  upon  both.  Dec- 
larations of  law  need  not  be  considered  in  detail,  where  the  resalt 
is  obviously  correct 

Ajfirmed. 
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Hot  Spbikos  Railroad  v.  Trippb. 

(«l  Ark.  MS.) 

Carrier  —  auodatiofi  —  partnerthip  — joint  UdbilUif, 

An  asBodAtioii  of  carriers  to  form  a  oontinnons  line  foY  transportation  of 
freight  and  proportionate  division  of  receipts  does  not  constitnte  them 
partners  nor  jointly  liable.* 

ACTION   for  injury  to  freight.      The  opinion  stales  the  case. 
The  plaintiff  had  judgment  below. 

John  Jf.  MoarSy  for  appellant. 
R.  O.  DavieSf  for  appellees. 

Smith,  J.  The  railroad  company  was  sned  as  a  common  carrier 
for  damage  done  to  a  lot  of  dry  goods  in  transit  from  New  York 
to  Hot  Springs.  The  Baltimore  and  Ohio  Railroad  Company  had 
signed  a  '^  through ''  bill  of  lading  between  the  two  points,  guaran- 
teeing a  certain  rate  of  freight  per  hundred  weight  for  the  entire 
distance.  There  was  no  stipulation  for  exemption  from  liability 
for  losses  beyond  its  own  route,  but  the  Baltimore  and  Ohio  road 
expressly  reserved  the  right  to  forward  the  goods  by  any  railroad 
line  between  the  points  of  shipment  and  destination.  The  goods 
were  sent  to  St.  Louis,  and  were  there  deliyered  to  the  St.  Louis,  Iron 
Mountain  and  Southern  Company,  which  carried  them  to  Malvern 
and  turned  them  over  to  the  defendant  to  be  transported  to  Hot 
Springs.  When  the  packages  were  opened  by  the  consignees,  it 
was  discovered  that  the  goods  had  been  injured  by  wetting. 

The  jury  returned  a  general  verdict  for  the  plaintiffs,  but  in 
response  to  interrogatories  propounded  to  them,  accompanied  it 
with  the  following  special  findings  . 

*'  1.  Do  you  find  from  the  evidence  that  the  Hot  Springs  Rail- 
road Company  was  jointly  associated  with  the  other  carriers  in  the 
carriage  of  said  goods  ?" 

Answer  :     *'  We  do," 

"2.  Do  you  find  that  the  goods  were  injured  while  they  were  in 

•  Bee  Ifaahua  Lock  Co,  v.  Woreuter  df  Naskua  R.  Co.  (48  N.  H.  889),  2  Ani. 

Rep.  242. 
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the  posaession  of  the  defendant;  or  do  yon  beliere  they  were 
injured  before  they  were  delivered  to  the  defendant  ?*' 

Answer  :  ''  We  do  believe  said  goods  were  injured  before  reach- 
iLg  Malvern^  Arkansas." 

The  jury  tlius  substantially  found  that  the  injury  did  not  occnr 
on  the  defendant's  road.  And  as  that  finding  is  abundantly  sup- 
ported by  the  evidence,  we  are  not  at  liberty  to  uphold  the  judg- 
ment rendered  upon  the  general  verdict  upon  the  theory  that  tho 
jury  might  have  presumed  that  the  goods  remained  uninjured  until 
they  came  to  the  hands  of  the  last  carrier,  and  that  the  loss  occur- 
red throui^li  its  fault.  Such  a  presumption  could  be  indulged  only 
in  the  absence  of  all  evidence  to  the  contrary.  Laughlin  y.  C  t^ 
N.  Y.  Ry.  Co.,  28  Wis.  204;  s.  c,  9  Am.  Rep.  493  ;  SmUh  v.  .V. 
r.  0.  R.  Co.,  43  Barb.  225. 

The  liability  of  the  defendant,  if  it  is  liable  at  all,  must  there- 
fore depend  upon  the  relation  it  sustained  to  the  other  carriers  in 
regard  to  the  transportation  of  the  goods. 

All  the  evidence  upon  that  point  was  the  bill  of  lading,  to  which 
the  defendant  was  not  a  party,  and  which  did  not  mention  even  its 
name,  specifications  of  the  rate  of  charges  on  first-class  freight 
from  New  York  to  Hot  Springs  indorsed  on  the  bill  of  lading,  and 
the  testimony  of  defendant's  superintendent  as  follows  : 

**  The  charge  of  each  railroad  company  was  separate  and  distinct 
from  the  charge  of  the  other  companies.  The  way-bill  contains, 
in  one  column,  the  charges  that  were  paid  by  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company,  which  is  the  freight  on 
the  goods  from  New  York  to  St.  Louis  ;  in  another  column  it  con- 
tains the  freight  charged  by  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company  from  St.  Louis  to  Malvern,  and  in  an- 
other and  separate  column,  the  freights  to  be  charged  by  defendant 
for  carrying  the  goods  from  Malvern  to  Hot  Springs.  The  defend- 
ant collected  all  the  freight  due  on  the  goods  from  New  York  to 
Hot  Springs ;  and  paid  to  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company  the  freight  due  it,  and  the  charges  it 
had  paid  for  freight  due  to  St.  Louis,  and  reserved  for  itself  the 
freight  for  carrying  the  goods  from  Malvern  to  Hot  Springs.  The 
defendant  had  informed  the  St.  Louis,  Iron  Mountain  and  Southern 
Riiilway  Company  of  its  rate  for  freight  upon  its  line,  and  the  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Company  made  out 
the  freight  from  Malvern  to  Hot  Springs  from  the  rate  .is  furnished 
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it  Neither  company  had  any  connection  with,  or  interest  in,  the 
freightB  dae  to  the  other.  They  did  not  divide  the  earnings  over  their 
respectiye  lines  or  share  the  expense,  bnt  the  charges  of  each  com- 
pany were  distinct  and  independent,  both  as  to  the  earnings  and 
expense  on  its  line.'' 

The  conrt  gave  the  following  instruction  at  the  instance  of  the 
plaintiff,  and  against  the  objection  of  the  defendant :  ^*  The  court 
instructs  the  jniy  that  when  several  distinct  corporations  associate 
together  and  form  a  continuous  line  of  common  carriers,  each  being 
empowered  to  contract  for  freight  for  the  whole  line  and  to  receive 
pay  for  the  same,  which  is  to  be  divided  in  prescribed  proportions, 
all  such  carriers,  so  associated,  are  jointly  liable  for  losses  or  in- 
juries upon  any  ]Murt  of  the  line ;  and  if  they  believe  that  the  Hot 
Springs  railroad  was  so  associated  with  other  common  carriers,, 
either  from  St.  Louis,  Missouri,  or  New  York,  that  it  is  liable  for 
the  said  losses  or  injuries  whether  upon  its  line  or  that  of  any  car-* 
rier  with  whom  said  Hot  Springs  railroad  is  associated." 

The  defendant  asked  the  following  instruction,  but  the  court  re- 
fused it : 

1.  ^If  the  jury  believe  from  the  weight  of  the  evidence  that  the 
plaintiff's  goods  were  injured  before  they  came  into  the  possession 
of  the  defendant,  they  will  find  for  the  defendant  *  *  *  unless 
th^  further  find  that  the  defendant  and  the  other  railroad  com- 
panies engaged  in  the  transportation  of  said  goods  are  jointly  liable 
to  plaintiffs  for  such  injury ;  and  in  order  to  render  said  companies 
jointly  liable  the  jury  must  find  from  the  evidence  that  they  were 
jointly  interested." 

In  Darling  v.  B.  A  FF.  R.  Co.y  11  Allen,  295,  a  similar  question 
eame  before  the  Supreme  Judicial  Court  of  Massachusetts.  It  was 
there  said  :  ^*  Payment  of  freight  in  advance  is  generally  incon- 
venient, and  as  the  goods  are  generally  presumed  to  be  of  sufficient 
value  to  pay  the  freight,  an  arrangement  is  sometimes  made  by 
Yhich  each  carrier,  subsequent  to  the  first,  pays  what  is  due  when 
the  goods  are  delivered  to  him,  and  the  last  carrier  collects  the 
whole  bill  from  the  consignee.  Such  an  arrangement  creates  no 
partnership  or  joint  liability.  If  a  further  arrangement  is  made 
between  the  carriers  that  the  freight  bills  shall  not  be  paid  on  the 
receipt  of  each  parcel  of  goods,  but  an  account  shall  be  kept  on 
each  line  on  a  particular  route,  and  periodically  settled,  this  will 
not  create  a  partnership  or  joint  liability,  for  each  line  charges 
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separately  for  its  own  freight.  If  it  ia  farther  arranged  that  each 
line  shall  charge  only  a  stipulated  rate  of  freight,  so  that  any  cus- 
tomer can  be  informed  beforehand  what  the  amount  of  frei|^t  will 
be  to  a  given  place  of  destination,  this  does  not  create  a  partnership 
or  joint  liability. 

**  Arrangements  of  this  character  are  convenient  to  the  public 
because  they  enable  carriers  to  transport  goods  at  low  rates.  They 
are  inconvenient  in  some  respects.  They  render  it  difficult  to  ob- 
tain  compensation  for  injuries  to  goods,  because  it  is  difficult  for 
the  owner  to  prove  where  the  injury  was  done,  and  if  he  can  prove 
it,  he  may  be  obliged  to  carry  on  a  litigation  in  a  distant  State. 
But  if  the  law  is  adhered  to  and  contracts  are  enforced  according 
to  their  legal  interpretation,  business  will  regulate  itself,  and 
methods  will  be  discoyered  to  avoid  inconveniences." 

See  also  Converse  v.  N.  d  N.  T.  Traneportaiwn  Co.^  33  Conn.  166, 
upon  the  point  that  an  association  among  carriers  for  the  transpor- 
tation of  freights  and  a  division  of  the  receipts  in  prescribed  pro- 
portions does  not  constitute  a  partnership,  nor  render  the  carriers 
jointly  liable. 

The  general  verdict  and  the  first  special  finding  of  facts  are  un- 
supported by  testimony.  And  the  instruction  for  the  plaintiflF 
copied  above  was  inapplicable  to  the  state  of  facts  in  proof.  The 
court  likewise  erred  in  refusing  the  defendant's  prayer  for  the  above 
mentioned  direction. 

The  remedy  of  the  plaintifF  was  either  against  the  company  upon 
whose  line  the  damage  occurred,  or  against  the  company  which 
signed  the  bill  of  lading. 

Reversed  for  a  new  trial 


ANDREWS  V.  Oox. 

(4S  Ark.  41S.) 

Sals — of  dam  reserving  unborn  foaX, 

On  the  sale  of  a  dam,  reserving  an  unborn  foal,  the  foal  remains  the  piop- 
prty  of  the  seller,  even  as  against  one  who  innocently  bnys  the  dam  fnna 
t  le  first  parchaser  before  the  birth  of  the  foal. 


R 


EPLEVIN.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 
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Smooie  if  ItcRae,  for  appellants. 
Appellee  in  person. 

Eakin,  J.  Replevin  for  a  yoang  mole.  Ooz  had  sold  the  dam 
to  a  third  party  whilst  in  foal^  reserving  the  property  in  the  foal  to 
be  produced^  and  agreeing  to  famish  the  vendee  ten  bushels  of 
com  to  feed  the  dam  whilst  suckling  the  colt.     It  was  all  verbal. 

Before  parturition  the  dam  passed  into  the  hands  of  appellant 
Andrews,  for  a  valuable  conBideration,  and  without  notice  of  the 
rights  of  Cox,  who  claimed  the  mule  from  his  vendee,  and  offered 
to  haul  the  com  according  to  agreement  His  vendee  advised  him 
of  the  sale  of  the  dam,  and  that  she  had  passed  into  the  hands  of 
Andrews,  and  advised  him  not  to  haul  the  corn  as  Andrews  claimed 
the  colt.  He  then  demanded  the  young  mule  of  Andrews,  and 
being  refused,  brought  this  suit.  He  recovered  judgment  upon  a 
verdict  of  a  jury  m  the  Circuit  Court,  to  which  the  case  had  been 
taken  by  appeal  for  trial  de  novo,  and  Andrews,  saving  all  points  by 
motion  for  a  new  trial  and  bill  of  exceptions,  now  appeals  here. 

The  sale  of  the  dam  was  in  February,  1879,  and  the  terms  were 
abont  these  :  The  vendor  reserved  the  foal  as  his  own  property, 
and  agreed  to  give  the  vendee  ten  bushels  of  com  as  compensation 
for  allowing  the  mare  to  suckle  the  foal  until  it  was  four  months 
dd.  He  says  the  com  was  to  be  delivered  the  next  fa31.  The 
vendee  says  the  com  was  to  be  delivered  when  the  colt  should  be 
foaled,  to  support  the  mare  in  suckling.  Neither  of  them,  how- 
ever, say  that  the  payment  of  the  com  was  to  be  a  condition  pre- 
cedent to  the  vesting  of  title  in  the  plaintiff.  The  mule  colt  re- 
mained his  property  according  to  the  contract,  both  en  venire  and 
after  birth,  never  having  been  sold. 

Two  questions  arise  :  1.  Was  the  property  of  the  vendor  lost 
by  the  sale  of  the  mare  by  the  vendee  to  an  innocent  purchaser, 
before  the  birth  of  the  mule  ?  2.  If  not,  did  the  innocent 
purchaser  of  the  dam  have  a  lien  on  the  colt,  either  for  ten  bushels 
of  com  or  its  value,  or  for  a  quantum  meruit  for  the  use  of  the 
mare  in  suckling  ? 

The  common-law  maxim  is  that  in  case  of  animals  partus  sequitur 
wentrem,  and  generally  the  owner  of  the  dam  is  the  owner  of  the 
oflbpring  before  birth  and  after.  But  all  potential  products  of 
specific  property,  such  as  growing  crops,  the  increase  of  animals, 
wool  on  sheep,  etc.,  are,  if  the  articles  be  specific,  subjects  of  sale, 
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eyen  before  prodaction.  Bl,  Com.  book  1 1,  p.  390 ;  1  Pars.  Cont  523. 
There  is  no  difference  in  principle  between  the  sale  of  an  unborn 
foal,  resenring  the  dam,  and  the  sale  of  the  dam  reserving  the  foal, 
except  that  in  the  latter  case  there  is,  or  may  be,  immediate  deli  veiy. 
There  can  be  no  doubt  that  as  between  the  parties  in  this  case,  at 
common  law,  the  dam  became  the  absolute  property  of  the  vendee, 
and  the  foal  remained  that  of  the  vendor. 

From  this  standpoint  the  instructions  given  by  the  court,  upon 
the  part  of  plaintiff,  proceeded  further  to  state,  that  as  Oox's  vendee 
of  the  mare  had  no  title  to  the  foal,  he  could  transfer  none  to  be 
vested  in  Andrews,  and  that  even  if  the  agreement  to  pay  the  com 
should  be  held  a  condition  precedent  to  the  plaintiff's  right  of 
property  and  possession,  it  was  waived  by  the  sale  of  the  dam  to  a 
third  party  ;  and  also  that  it  would  be  waived  by  declining  an  offer 
to  perform  it. 

On  the  other  hand  the  court  refused  to  instruct  the  jury  to  the 
effect,  that  by  failure  to  furnish  the  com  as  agreed,  the  plaintiff 
lost  the  right  to  take  the  mule,  or  that  the  defendant  would  be 
protected  in  the  property  of  the  foal  as  an  innocent  purchaser 
without  notice ;  or  that  the  contract  of  reservation  of  the  foal, 
being  without  writing,  was  void. 

The  prima  facie  evidence  of  title  to  the  foal,  resulting  from  the 
qommon-law  maxim,  and  which  always  prevails  in  the  absence  of 
some  special  contract,  is  not  so  conclusiye  as  not  to  permit  a  sepa- 
rate  and  distinct  property  in  the  foal  even  en  ventre  —  that  is,  an 
entire  and  distinct  property  in  some  one  other  than  the  owner  of 
the  dam  —  as  distinct  as  if  the  animals  were  separate.  Hence  to 
sell  the  dam  without  the  foal  is  in  no  tme  sense  a  reservation  out 
of  the  thing  sold.  It  is  simply  the  sale  of  one  piece  of  property, 
without  another,  which  remains  the  property  of  the  yendor. 

There  is  a  large  class  of  cases  in  the  books  proceeding  from  this 
general  doctrine,  that  where  as  between  two  innocent  parties  the 
title  of  one  or  the  other  must  be  lost,  the  misfortune  must  rest 
upon  the  one  who  designedly  or  by  negligence  has  placed  some 
third  person  in  such  apparent  control  of  the  title  as  to  enable  him 
to  perpetrate  a  fraud  upon  the  other,  if  that  other  be  deprived  of 
the  title.  It  was  upon  this  doctrine  that  the  case  of  Sadler  v. 
Letoers,  42  Ark.  148,  was  decided  at  the  present  term.  A  pretty  ex- 
tensive review  of  this  group  of  cases  discloses  that  they  are  almost 
all  cases  in  which  the  party    on  whom  the    burden  was  cast 
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really  intended  to  part  with  his  title,  or  to  giye  another  the 
authority  to  afFect  it,  althoagh  he  may  have  been  induced 
thereto  by  saeh  fraud  or  mistake  as  would  have  enabled  him 
to  annul  die  transaction.  In  such  cases  he  must  suffer  before  an 
innocent  purchaser  for  value,  because  the  title  or  right  to  affect  the 
title  has  once  gone  voluntarily  out  of  him,  if  even  but  for  a  short 
time,  and  it  would  be  unjust  for  him  to  retake  it  to  the  injury  of 
one  as  innocent  as  himself.  Such  was  the  case  of  Sadler  v.  Lewers. 
Further  illustrations  of  the  principle  as  applicable  to  sales  may  be 
seen  in  cases  reported  as  follows  :  In  Kentucky,  JVetoson  v.  Lycan, 
3  J.  J.  Marsh.  440 ;  Oibson  v.  Moore,  7B.  Monr.  92 ;  Maine,  Ditson 
V.  RafuiaU,  33  Me.  202  ;  Massachusetts,  Hoffman  v.  Noble,  6  Mete. 
68;  Iiotoleyx.  Biglow,  12  Pick.  307;  New  York,  Crockery.  Crocker, 
31  N.  Y.  507;  Dotos  v.  Greene,  32  Barb.  490  ;  Pennsylvania,  Sifi- 
dair  v.  Healey,  40  Penn.  St  417;  Tennessee,  Arendale  v.  Mor- 
gan,  5  Sneed,  703  ;  Virginia,  Williams  v.  Gitfen,  6  Gratt.  268. 

Cases  of  equitable  estoppel  by  standing  by,  etc.,  rest  upon  a  dif- 
ferent equity.     We  are  now  considering  questions  at  law. 

But  the  great  mass  of  cases,  with  some  few  exceptions  only,  de- 
cline to  extend  this  principle  to  deprive  one  of  title  to  a  chattel, 
who  never  meant  to  dispose  of  it  at  all,  nor  to  enable  any  one  else 
to  affect  this  title,  nor  did  any  act  with  regard  to  it  which  he  might 
not  properly  and  fairly  do  in  the  niunagement  of  his  own  concerns. 
One  of  the  few  cases,  per  contra,  in  which  this  matter  is  discussed,, 
is  that  of  Hall  v.  Hicks,  21  Md.  400.  In  that  case  there  was  evi- 
dence of  fraud  also,  and  the  case  may  thus  be  brought  in  line  with 
others ;  but  tlie  court  did  not  put  it  on  that,  treating  the  matter 
as  a  conditional  sale,  by  which  property  was  to  remain  in  the  ven- 
dor after  delivery,  until  conditions  should  be  performed,  which  never 
were.  The  court  held  that  an  innocent  purchaser  from  the  vendee 
iu  possession  would  be  protected.  Mr.  Justice  Babtol,  delivering 
the  opinion,  said  that  it  was  universally  conceded  that  property  ob- 
tained by  fraud,  even  under  a  void  contract  which  would  authorize 
reclamation  from  the  vendee,  could  not  be  reclaimed  from  an  inno- 
cent purchaser  from  the  vendee,  and  added  :  ^^  An  examination  of 
the  authorities,  and  a  careful  consideration  of  the  subject,  have  led 
us  to  the  conclusion  that  the  same  rule  applies,  and  that  a  bona  fide 
purchaser  without  notice  of  the  condition  upon  which  his  vendor 
has  acquired  the  possession,  will  be  protected  against  the  claim  of 
the  original  vendor,  in  the  same  mangier,  when  the  sale  and  delivery 
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are  conditional^  as  where  the  poeaession  has  been  obtained  by  fraud. 
It  Beems  to  as  that  the  same  equitable  principle  lies  at  the  founda- 
tion of  the  rule,  and  is  equally  applicable  to  both  classes  of  cases." 

It  certainly  seems  so,  at  first  blush,  and  this  may  indeed  be  the 
oorrecter  view  in  a  broad  sense  of  justice,  but  upon  somewhat  techni- 
cal grounds,  perhaps,  the  current  of  authorities  seems  otherwise. 
See  the  matter  discussed  in  CoggiU  v.  Hart  d  New  Haven  R, 
Co. ,  o  Gray,  545,  where  the  distinction  is  clearly  stated  as  follows  : 
''  By  a  sale  and  delivery  of  goods,  procured  by  fraud,  the  property 
passes  because  such  is  the  agreement  and  intent  of  the  parties. 
Therefore  the  vendee,  having  the  property  as  well  as  the  possession 
of  the  goods,  can  pass  a  good  title  to  a  purchaser,  who  takes  the 
goods  in  good  faith,  and  without  notice  of  the  fraud.  *  *  * 
But  in  the  case  of  a  conditional  sale  and  delivery,  the  title'  does  not 
pass  from  the  vendor  until  the  condition  is  fulfilled.  The  vendee 
obtains  no  right  under  such  sale  to  dispose  of  the  property,  but  only 
to  hold  it  until  the  terms  of  the  contract  be  complied  with." 

Reference  is  made  to  the  case  of  White  v.  Chirden,  10  0.  B.  918, 
which  was  a  case  of  fraud,  but  the  remarks  of  the  judges  sustain 
the  view  of  the  Massachusetts  court. 

Without  citing  the  authorities  here,  it  may  suffice  any  one  desir- 
ous of  pursuing  the  investigation,  to  say,  that  in  the  twelfth  edition 
of  Kent's  Oommentaries,  which  had  been  relied  on  in  the  Mary- 
land case  (marg.  p.  497^  of  vol.  2),  there  is  a  note  collecting 
the  authorities  which  hold  that  in  case  of  a  conditional  sale  with 
delivery  which  amounts  to  an  executory  agreement  that  the  title 
shall  not  pass  until  the  happening  of  a  certain  event,  the  title  of 
the  vendor  is  preferred  to  that  of  a  bona  fide  sub-purchaser.  In 
other  words,  the  doctrine  of  caveat  emptor  prevails  notwithstanding 
the  possession.  A  very  little  reflection  will  satisfy  the  mind  that 
it  will  not  do  to  make  possession  of  personal  property  in  modern 
times  conclusive  evidence  of  title  in  favor  of  a  bona  fide  purchaser. 
Personal  property  is  not  required  to  be  conveyed  by  deed  and 
recorded.  That  would  be  intolerably  burdensome.  The  business 
usages  and  social  customs  of  modem  life  render  it  convenient  that 
the  property  of  one  man  should  be  frequently  intrusted  to  the  con- 
trol of  another,  and  now  even  less  than  formerly  can  possession 
give  any  assurance  of  title.  It  is  enough  that  one  who  designed  to 
denude  himself  of  title  should  be  estopped  from  reclaiming  from 
an  innocent  purchaser,  otherwise  ihere  is  no  principle  upon  which. 
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we  could  stop  short  of  holding  that  one  who  had  loaned  a  horse  or 
carriage  to  a  friend  might  have  it  sold  withoat  his  consent 

This  case  now  in  judgment  is  not  a  case  of  conditional  sale^  but 
it  stands  apon  the  same  gronnds  in  so  far  as  the  vendor  of  the  dam 
never  sold  nor  meant  to  sell  the  foal,  that  although  he  gave  pos- 
session he  never  gave  property  nor  any  right  to  property  in  the 
foal.  And  it  stands  upon  stronger  grounds  in  favor  of  the  original 
owner  of  the  dam,  that  he  was  obliged  to  give  up  the  possession  if 
he  chose  to  exercise  the  right  of  selling  the  dam  separate  from  the 
foal.  It  was  not  a  voluntary  thing,  as  the  foal  could  not  be  re- 
tained in  his  own  hands.  The  nature  of  the  case  relieves  it  of  all 
color  of  fraud.  The  strictest  good  faith  could  not  have  managed 
better. 

It  results  that  the  property  in  the  foal  never  passed  oat  of  appellee 
Cox  ;  that  his  vendee  of  the  dam  has  no  interest  in  the  foal  to  sell, 
and  that  Andrews  took  none  as  sub-porohaser. 

[Omitting  minor  questions.  ] 

Affirm  the  judgment. 

Vol.  XLvm  — 10 
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SSVIBB  T.   VlCKSBURQ  AKD  MbRIDIAK  RaILBOA^  CoiCPAJTr. 

'SlMiM.S.) 

BaUroad — deeping  paseenger  carried  pent  destination. 

A  railway  company  is  not  liable  in  damages  for  carrying  a  passenger  past  his- 
destination,  he  being  sick  and  drowsy'  and  tbe  conductor  agreeing  to  roiue 
him  at  bis  destination,  and  failing  to  do  so. 

ACTION  of  damages  for  carrying  a  passenger  past  his  destination. 
The  head-note  and  opinion  show  the  facts.     The  defendant 
had  judgment  below. 

Calhoon  it  Green,  for  appellant. 
Nugent  <&  Mc  Willie^  for  appellee. 

Campbell,  C.  J.  It  was  not  the  duty  of  the  conductor  to  arouse 
the  appellant  on  the  arrival  of  the  train  at  Jackson  by  any  special 
means  applicable  to  his  condition  as  being  sick  and  drowsy.  The 
business  of  the  conductor  was  to  manage  the  train  according  to  the 
established  regulations,  and  not  to  yary  them  for  an  individual. 
Regulations  are  made  for  the  travelling  public,  and  should  be  reason* 
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aide  as  adapted  to  the  convenience  of  this  public.  If  persons,  sick 
or  under  any  disability  which  renders  them  unable  to  conform  to* 
the  reasonable  regulations  for  the  community  generally^  are  incon- 
venienced by  this  inability  they  have  no  legal  cause  of  complaint 
against  a  carrier  who  undertakes  to  carry  the  public  generally,  ac- 
cording to  a  plan  adopted  to  suit  persons,  generally  in  a  condition 
to  trayel,  and  not  designed  to  meet  the  wants  of  those  not  in  such 
condition.  The  obligation  of  the  carrier  was  to  carry  the  appellant 
safely  to  Jackson,  and  on  arrival  there  to  announce  the  fact,  and 
afford  an  opportunity  for  him  to  leave  the  car.  That  he  was  asleep, 
and  that  his  sleep  was  induced  by  sickness,  did  not  entitle  him  to- 
special  attention..  It  was  his  misfortune  to  be  sick,  and  yet  called 
on  to  act  as  a  well  man,  being  on  a  train  run  for  those  able  to  travel 
on  cars,  and  conform  to  the  regulations  for  their  operation.  One- 
too  sick  or  from  any  cause  not  able  to  do  as  travellers  usually  do  in 
conforming  to  the  usage  in  running  trains  for  the  travelling  public, 
should  avoid  them  or  secure  the  assistance  necessary  to  enable  them 
to  accomplish  what  is  required  of  passengers  generally.  Carriers 
are  not  required  to  adapt  their  methods  to  the  circumstances  of 
those  not  in  condition  to  comply  with  the  requirements  made  of 
travellers  generally. 

The  agreement  of  the  conductor  to  arouse  the  appellant  at  Jack- 
son did  not  impose  any  obligation  on  the  railroad  company.  The 
appellant  was  bound  to  know  that  the  conductor  had  no  authority 
to  incur  an  obligation  to  that  effect  for  the  Qompany,  and  that  hi& 
duty  was  to  the  passengers  generally,  and  not  to  him  particularly. 
He  must  be  held  to  have  known  the  established  usage  of  calling  out 
the  name  of  the  station,  and  for  the  passenger  to  leave  the  car  on 
its  arrival  at  his  destination,  and  that  the  promise  of  the  conductor 
was  his  personal  obligation,  and  was  not  the  promise  of  the  com* 
pany,  which  he  had  no  right  to  bind  by  an  undertaking  in  behalf 
of  one  of  many  passengers  to  all  of  whom  respectively  the  company 
owed  the  same  duties. 

Whether  sudden  illness  occurring  to  one  on  board  a  train  after 
going  upon  it,  and  made  known  to  the  conductor,  would  create 
such  an  emergency  as  to  impose  the  duty  on  him  to  give  such  pas- 
senger needed  attention  and  vary  the  course  of  dealing  with  pas- 
sengers is  purposely  left  an  open  question  to  be  decided  when  it 
arises.  This  case  does  not  present  it,  for  the  ayerment  of  tlie  dec- 
laration is  that  the  plaintiff  was  sick  when  he  went  upon  the  oar. 
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This  being  his  condition^  he  must  be  held  to  have  taken  the  risk 
of  an  increase  of  his  mahidy  to  such  extent  as  to  disable  him  from 
performing  the  part  of  a  traveller  on  the  train. 

Judgment  affirmed. 


YlCKSBUBQ  AKD  MUIDIAK  lUlLBOAD  OOXPAKY  Y.  LOWBT. 

(BlMias.l(ffi.) 

Mandamus  —  to  governor. 

Mandamus  does  not  lie  to  the  gof?enior.* 

MANDAMUS.      The  opinion  states  the  case.      Writ  denied 
below. 

Nugeni  A  Mc  Willie^  for  appellant. 

71  0.  Gatchings,  attorney-general,  for  appellees. 

Gaxpbbll,  G.  J.  The  money  alleged  to  be  in  the  State  treasury, 
and  Bonght  to  be  obtained  by  this  proceeding,  was  required  to  be 
placed  there  subject  to  the  requisition  of  the  goyemor  in  carrying 
into  effect  the  act  applying  the  two  per  cent  fund,  and  can  be 
drawn  under  said  act  only  on  the  requisition  of  the  governor.  The 
«ourt  cannot  direct  the  treasurer  to  pay  without  the  requisition  of 
the  governor.  The  petition  avers  that  the  governor  has  refused  to 
make  such  requisition,  and  it  makes  the  governor  and  treasurer 
parties  defendant  and  prays  mandamus  to  the  treasurer  to  compel 
him  to  pay  the  money.  There  is  no  prayer  for  mandamus  to  the 
^vemor.  It  is  clear  that  the  treasurer  cannot  pay  without  the 
requisition  of  the  governor,  and  we  might  dispose  of  the  case  on 
the  ground  that  a  mandamus  to  the  governor  is  not  prayed  by  the 
petition ;  but  as  the  governor  is  a  party,  and  the  appellant  may 
bring  his  petition  to  compel  the  governor  to  make  the  requisition 
needed  and  thus  present  the  question  of  its  right  to  a  mandamus 
for  that  purpose,  we  meet  it  now. 

Can  a  mandamus  be  issued  to  the  governor  in  any  case  ?  It  has 
been  held  by  some  courts  that  the  governor  may  be  compelled  by 

*  To  flame  effect  Jonesboro,  etc..  Turnpike  Co.  v.  Brown  (8  Baxt.  480),  85  Am. 

Rep.  718. 
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mandamiiB  to  perform  ministeriftl  acts ;  but  the  OYerwhelming 
weight  of  authority  is  in  favor  of  the  denial  of  the  writ  against  the 
goYemor-  in  any  case.  In  Arkansas^  Georgia,  Florida,  Illinois, 
Louisiana,  Maine,  Michigan,  Minnesota,  Missouri,  New  Jersey, 
Rhode  Island,  Tennessee  and  Texas,  it  is  held  that  mandamus  can- 
not be  issued  against  the  governor,  and  the  decisions  are  supported 
by  the  most  satisfactory  reasons  arising  from  the  nature  of  our  gov- 
ernment, which  consists  of  distinct  departments  which  are  independ- 
ent and  must  be  so  maintained.  Mawkins  v.  Owernor^  1  Ark.  570; 
33  Am.  Dec  346;  Bisbeev.  Drew,  Gov. y  17Fla.67;  Lowy.  Tatons,  8 
Ga.  360;  People  v.  BisseU,  19  111.  229  ;  People  v.  Taiee,  40  id.  126; 
Staie  Y.  Warmotk,  22  La.  Ann.  1 ;  In  re  Dennett,  32  Me.  508 ; 
Sutherland  v.  Governor,  29  Mich.  320;  B.  c,  18  Am.  Rep.  89;  Riec 
v.  Oovemor,  19  Minn.  103;  State  v.  Governor,  39  Mo.  388;  Inquir- 
ies by  Governor,  68  id.  369 ;  State  v.  Governor,  26  N.  J.  L.  331  ; 
Mauran  v.  Smith,  8  R  1. 192 ;  s.  c,  6  Am.  Rep.  664 ;  Turnpike 
Oo.  V.  Brown,  8  Baxt.  490 ;  Houston  Railroad  Co,  v.  Ra^ndolph, 
24  Tex.  317. 

The  consideration  that  disobedience  of  the  writ  may  be  followed 
by  imprisonment  until  compliance  is  decisive  against  the  propriety 
of  its  issuance  against  the  governor  in  any  case.  The  chief  execu- 
tive power  of  the  State  is  vested  in  him.  It  is  his  duty  to  see  that 
the  laws  are  faithfully  executed.  The  power  of  the  State  is  at  his 
command  for  this  purpose.  He  may  in  cases  of  emergency  con- 
vene the  legislature.  He  has  important  functions  as  part  of  the 
law-making  power.  It  would  be  his  duty  to  employ  the  power  of 
the  State  at  his  command  to  maintain  the  rightful  authority  of  the 
judiciary  and  enforce  its  judgments.  May  that  judiciary  imprison 
him  for  refusal  to  obey  some  order  it  may  make  to  operate  on  him 
as  the  chief  executive  of  the  State  ?  Whence  comes  this  ascendancy 
of  the  judiciary  over  the  executive  ?  They  are  co-ordinate  depart- 
ments, created  alike  by  the  Gonstitution,  declared  to  be  distinct, 
and  to  be  kept  separate  as  to  the  exercise  of  the  powers  confided 
to  each. 

If  the  governor  could  not  be  removed  from  the  performance  of 
the  functions  of  his  office  by  imprisonment  to  compel  compliance 
with  the  writ  of  mandamus,  the  judgment  would  be  mere  advice, 
and  courts  do  not  advise.  If  it  be  assumed  that  the  governor 
would  not  disobey  the  command  of  the  writ,  still  it  should  be 
denied,  because  he  should  not  be  subjected  to  the  alternative  of 
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acting  **  contrary  to  his  judgment,  or  stand  oonTicted  of  a  disre- 
gard of  the  laws."  In  the  language  of  the  Supreme  Court  oi 
Michigan  by  Oooley,  J.:  '^  To  do  this  would  be  not  onljr  to  ques- 
tion the  wisdom  of  the  Constitution  or  the  law,  but  also  to  assert  a 
right  to  make  the  governor  the  passive  instrument  of  the  judiciary 
in  executing  its  mandates  within  the  sphere  of  his  own  dnties. 
Were  the  courts  to  go  so  far,  they  would  break  away  from  those 
ohecks  and  balances  of  government  which  were  meant  to  be  checks 
of  co-operation,  and  not  of  antagonism  or  mastery,  and  would 
<;oncentrate  in  their  own  hands  something  at  least  of  the  power 
which  the  people,  either  directly  or  by  the  action  of  their  repre- 
sentatives, decided  to  intrust  to  the  other  departments  of  the  gov- 
ernment." This  language  was  used  in  combating  the  proposition 
that  there  is  a  distinction  as  to  the  character  of  the  different  duties 
devolved  on  the  chief  executive  by  the  Constitution  or  laws,  and 
we  adopt  it  as  expressive  of  our  view  of  the  absence  of  power  in 
any  case  to  issue  a  mandamus  to  require  the  governor  to  do  any 

act 

Judgment  affirtMtL 


Thibd  National  Bank  of  Louisvillb  v.  Vigksbubo  Bank. 

<81  MiM.  lU.) 

Bank  —  coUeUion  —  agenfs  dtfauU. 

A  bank  receiving  a  draft  for  collection  at  another  place,  and  transndttiiig  it 
to  its  agent,  caref ally  selected,  at  the  acceptor's  residence,  is  not  liable 
for  the  agent's  neglect.* 

ACTION  of  damages  for  neglect  to  protest  a  draft.     The  head- 
note  shows  the  point.     The  defendant  had  judgment  below. 

P,  C,  CatcAings^  for  appellant. 

Buck  (6  Clark,  for  appellee. 

CoopBB,  J.  There  is  irreconcilable  conflict  between  the  courts 
on  the  question  of  the  responsibility  of  a  bank  which  receives  for 
collection  a  claim  on  one  at  a  place  other  than  that  at  which  it  is 
situated,  and  sends  it  to  an  agent  at  the  place  of  payment,  for  the 
default  of  such  agent.     In  England,  New  York,  Ohio  and  New 

*  See  Ouelieh  v,  Nat,  State  Bk.  of  Burlington  {5Q  Iowa,  434),  41  Am.  Rep.  110. 
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Jersey  it  is  held  that  the  bank  is  liable  for  the  default  of  its  cor- 
respondent. In  Massachusetts,  Maryland^  Connecticut,  Missouri, 
Illinois,  Iowa,  Tennessee,  and  Wisconsin  it  is  held  that  the  bank 
is  an  agent  for  collecting  the  paper,  by  the  employment  of  the 
customary  agencies  used  by  banks  for  that  purpose,  and  that  when 
it  has  transmitted  it  to  a  suitable  agent  with  proper  instructions,  it 
is  not  .responsible  for  the  default  of  the  agent.  i .  \ 

In  Tiernan  y.  Commerotal  Bank,  8  Miss.  648,  the  collecting  bank 
had  handed  the  bill  to  a  notary,  who  failed  to  protest  it  for  non- 
payment, whereby  the  drawer  was  discharged.  In  a  suit  brought 
by  the  owner  against  the  bank,  it  was  held  that  the  bank,  haying 
placed  the  bill  in  the  hands  of  the  notary  in  timp  for  presentment 
and  protest,  was  not  responsible  for  a  loss  occurring  by  reason  of 
hiB  default  No  distinction  was  attempted  to  be  drawn  by  the 
court  between  the  liability  of  the  collecting  bank,  in  tliose  cases 
in  which  it  employs  a  notary  to  collect,  and  those  in  which  a  private 
person  is  selected  to  perform  that  duty.  The  decision  was  that  a 
bank  in  undertaking  to  collect  becomes  the  agent  of  the  owner 
with  authority  to  employ  such  sub-agents  as  are  usual  in  the  prose- 
cution of  the  business  it  has  undertaken,  and  is  discharged  from 
all  liability  if  due  care  and  prudence  is  used  in  the  selection  of  the 
sub-agent,  and  because  the  notaiy  was  such  sub-agent  the  bank  was 
discharged  from  responsibility  by  his  employment.  The  authority 
of  this  case,  upon  the  reasons  given  in  it,  has  been  twice  followed 
by  this  court.  AgricuKural  Bank  v.  Oommerctal  Bank,  7  S.  &  M. 
592  ;  Bawling  v.  Arthur,  34  Miss.  41. 

These  decisions  we  think  are  conclusiye  of  the  case  now  before 
us.  If  we  should  now  say  that  these  cases  were  rightly  decided, 
not  because  of  the  reasons  given  by  the  court,  but  because  of  the 
oflScial  character  of  the  notary,  we  would  practically  overrule  them 
by  denying  the  correctness  of  the  principle  declared  by  them  and 
which  controlled  their  decision.  Whether  a  bank  in  undertaking 
to  collect  becomes  liable  for  the  default  of  any  of  the  agents  it  is 
required  by  the  nature  of  its  business  to  employ,  where  such  agent 
is  selected  with  due  diligence  and  care,  is,  as  we  have  seen,  a  ques- 
tion on  which  there  is  great  conflict  of  decision,  and  we  must  as- 
sume that  our  predecessors  on  due  deliberation  preferred  the  rule 
of  non-liability  where  the  bank  is  without  fault  in  the  selection  of 

the  sub-agent. 

Judgment  affirmed. 
Gampbkll,  C.  J.,  dissented. 
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May  v.  Williams. 

BtahUe  of  fra/ud$ — promite  to  indomn^. 

An  oisl  agreement  to  indemnify  one  for  becoming  sorety  for  another  la  invalid 

within  the  atatnte  of  frauds. 

PBOOEEDINO  to  enforce  lien  for  labor.     The  opinion  statea 
the  ease.     The  claimant  had  judgment  below. 

Thomas  </.  CPNeill  and  L.  Branie,  for  appellant. 
JB.  Dismukes  and  /.  E.  Madison,  for  appellees. 

Cooper,  J.  It  was  not  error  for  the  court  below  to  permit  an 
amendment  to  be  made  of  the  affidavit  on  which  the  writ  of  seizure 
was  issued.  Louisa  Williams  and  her  infant  sisters  were  jointly 
interested  under  the  contract  with  Mrs.  May  in  the  fruits  of  their 
labor.  In  the  original  affidavit  Louisa  Williams  had  demanded  in 
her  own  name  the  interest  of  all  the  laborers  in  the  crop,  and  the 
amendment  was  necessary  to  bring  before  the  court  all  the  joint 
owners  of  the  claim  propounded.  A  suit  to  enforce  a  laborer's  lien 
is  under  the  Code  of  1 880^  chap.  52,  a  proceeding  partly  in  rem  and 
partly  in  personam,  A  general  judgment  is  rendered  m  personam 
for  the  amount  found  due^  and  the  property  seized  is  condemned 
to  be  sold  for  its  satisfaction.  It  is  the  amount  demanded  and  not 
the  value  of  the  property  seized  which  determines  the  jurisdiction 
of  the  court.  Code  1880^  §  1365.  In  suits  of  this  character  the 
question  of  costs  is  left  to  the  discretion  of  the  presiding  judge, 
and  costs  should  be  awarded  in  each  case  against  that  party  by  whom^ 
in  view  of  all  the  circumstances,  it  is  equitable  they  should  be  borne. 
Code  1880,  §  1369. 

On  the  trial  the  defendant  proposed  to  prove  that  in  the  spring 
of  the  year  in  which  the  crop  sued  for  was  planted,  the  husband  of 
the  plaintifF,  Louisa  Williams,  was  incarcerated  in  the  jail  of  Noxu- 
bee county  on  the  charge  of  grand  larceny,  and  that  Louisa  Wil- 
liams applied  to  her,  the  defendant,  to  become  surety  on  his  bail- 
bond,  and  verbally  agreed  that  if  the  defendant  would  become  so 
bound  the  interest  in  the  crop  to  be  raised  which  belonged  to  Louisa. 
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and  to  her  infant  sistera  sbonld  remain  in  the  hands  of  the  defend- 
ant to  indemnify  her  against  the  default  of  the  husband ;  that  in 
consideration  of  such  agreement  the  defendant  became  surety  as 
requested ;  that  Williams^  the  accused,  had  absconded^  and  that 
a  judgment  nisi  had  been  rendered  against  the  defendant  for  the 
sum  of  two  hundred  dollars  upon  the  forfeited  bond.  Upon  the 
objection  of  the  plaintiffs  the  evidence  was  excluded  by  the  court 
as  being  a  parol  promise  to  answer  for  the  '*  debt  or  default  or  mis- 
carriage of  another/'  and  therefore  unenforceable  under  the  statute 
of  frauds. 

There  is  great  conflict  of  authority  upon  the  question  whether 
a  parol  promise  to  indemnify  one  who  becomes  surety  for  another 
at  the  request  of  the  promisor  is  within  that  clause  of  the  statute 
of  frauds  which  declares  that ''  no  action  shall  be  brought  whereby 
to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt  or  default  or  miscarriage  of  another  person,  unless  the  promise 
or  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  by  him  or 
her  thereunto  lawfully  authorized."  In  England  the  courts  have 
Tacillated  upon  the  question,  and  the  courts  of  this  country  have 
to  a  considerable  extent  taken  position  with  that  view  which  at  the 
time  of  the  several  decisions  prevailed  in  England.  In  Thomas  v. 
Oook,  8  B*.  &  0.  728,  a  promise  to  indemnify  was  held  not  to  be 
within  the  statute.  In  Or$en  v.  CresswM,  10  Ad.  ft  E.  453^  the 
contrary  view  was  announced.  In  Oripps  v.  HartnoUj  4  B.  ft.  S. 
414,  the  distinction  was  drawn  between  those  cases  in  which  the 
promisee  was  surety  upon  a  bond  by  which  the  principal  was  bound 
to  answer  a  criminal  charge  and  those  in  which  the  bond  was  given 
in  a  civil  cause,  the  court  saying  that  there  was  no  implied  contract 
on  the  part  of  a  principal  who  was  bound  over  to  answer  a  crimi- 
nal charge  to  indemnify  his  surety,  and  therefore  that  the  promise 
of  the  promisee  did  not  come  in  aid  of  that  of  another  person,  for 
which  reason  it  was  decided  that  the  promise  in  that  case  was  not 
obnoxious  to  the  statute.  In  Wildes  Y.Dudlaw,  L.  R,  19  Eq.  198  ; 
11  Eng.  Bep.  788,  Vice-Chancellor  Haliks  treated  the  case  of 
Oresn  v.  OressweU,  as  virtually  overruled  by  Oripps  v.  HartnoU,  and 
in  Read^  v.  KtHgham,  13  G.  B.  (N.  S.)  344,  it  was  held  that  a 
promise  to  be  within  the  statute  must  be  made  to  the  promisee  to 
pay. a  debt  due  by  apother  to  him.  .  It  mnv  therefore  bo  considered 
7oL.  XLVIII  — 11 
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that  in  England  Oreen  v.  Oresswett  has  been  oyerraled,  and  the  doc- 
trine of  I%aTn(u  Y.  Cook  re-established. 

In  this  country  the  States  of  Massachusetts,  Maine,  New  Hamp- 
shire, Oeorgia,  Kentucky,  Iowa,  Indiana,  Minnesota,  Wisconsin, 
Vermont  and  Connecticut  haye  followed  the  authority  of  Thomas 
Y.  Cooky  while  South  Carolina,  North  Carolina,  Missouri,  Alabama 
uiid  Ohio  have  adhered  to  the  rule  announced  in  Oreen  t.  CraataelL 
See  authorities  cited  in  Browne  on  the  Statute  of  Frauds,  §§  161- 
161  c. ;  Anderson  v.  Spence,  72  Ind.  315;  &  c,  37  Am.  Rep.  162. 
In  this  conflict  of  American  authority,  produced  in  no  inconsider- 
able degree  by  the  inconstancy  of  the  English  courts,  the  weight  in 
numbers  is  in  favor  of  the  rule  that  such  promises  are  not  within 
the  statute  ;  but  an  examination  of  the  cases  holding  this  view 
discloses  equally  as  great  conflict  among  themselves  as  to  the  prin- 
ciple upon  which  the  decisions  are  rested.  In  Crtpps  v.  HarinoU, 
a  promise  to  indemnify  was  held  not  to  be  within  the  statute, 
because  the  bond  was  given  in  a  criminal  proceeding,  and  in  such 
oases,  it  was  said,  there  is  no  contract  on  the  part  of  the  person 
hailed  to  indemnify  the  surety.  In  Hohnes  v.  Knights^  10  N.  H. 
175,  it  was  suggested  that  the  principal  would  not  be  bound  to  in- 
demnify the  surety  unless  he  had  requested  him  to  become  bound  ; 
but  passing  this  question  by,  the  decision  was  put  upon  the  ground 
that  the  obligation  of  the  principal,  if  it  existed  at  all,  was  an  im- 
plied one,  and  its  existence  would  not  prevent  the  surety  from 
proceeding  against  the  parol  promisor,  who  was  bound  by  express 
agreement,  the  court  saying  that  if  either  was  to  be  deemed  collat- 
eral, the  liability  of  the  principal,  in  such  a  case,  would  seem  to 
be  collateral  to  that  of  the  defendant.  In  Reader  v.  Kingham^  13 
C.  B.  (N.  S.)  344 ;  Wildes  v.  Dudhw,  L.  R,  19  Eq.  198  ;  11  Eng.  B. 
788 ;  Aldrich  v.  Ames,  9  Gray,  76,  and  Anderson  v.  Spence,  72 
Ind.  315,  and  many  other  cases,  the  promise  is  held  not  to  bo 
within  the  statute,  because  it  is  said  not  to  be  made  to  the  creditor, 
but  to  one  who  is  debtor,  while  in  Dunn  v.  West,  5  B.  Monr.  376, 
and  Lucas  v.  Chamberlain,  8  id.  276,  the  promise  was  held  to 
be  enforceable,  because  the  implied  obligation  of  the  principal  to 
indemnify  his  surety  i^  said  to  arise  from  a  subsequent  fact, 
to-wit  :  the  payment  of  the  debt  by  the  surety.  Upon 
some  one  or  the  other  of  these  principles  the  cases  holdmg  this 
view  which  are  most  approved  by  the  text-writers  arc  based,  though 
there  are  others  in  which  other  reasons  are  given,  as  m  Read  v. 
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Nash,  1   Wih.   306;  IT  Wolf  v.  Rabaud,  1  Pet.  476;  Ffne*son  t. 
Slaier,  i>2  How.  (TJ.  S.)  28. 

Notwithstanding  the  number  of  cages  in  which  these  views  are 
announced,  we  are  satisfied,  upon  an  examination  of  the  snbject, 
to  take  our  stand  with  those  courts  which  hold  such  promises  to 
be  within  the  statute  and  unenforceable,  unless  evidenced  by  writ- 
ing. We  do  not  assent  to  the  proposition  that  a  principal  in  a 
bail-bond  is  not  under  an  implied  contract  to  indemnify  his  surety. 
He  knows  that  the  law  requires  some  one  to  be 'bound  by  his 
appearance  as  a  condition  to  his  discharge  from  custody ;  he 
executes  the  instrument  by  which  the  surety  is  bound,  and  by  the 
bond  he  becomes  as  principal  to  that  surety.  By  executing  the. 
bond  and  accepting  the  benefits  which  flow  from,  he  assumes  all 
the  duties  and  obligations  which  spring  out  of,  his  engagement, 
whether  due  to  the  State  or  to  his  surety.  Why  should  a  different 
rule  be  applied  where  one  is  bound  to  appear  to  answer  a  criminal 
charge  from  that  applicable  if  the  thing  to  be  done  was  the 
performance  of  physical  labor,  the  proper  administration  of  an 
estate,  or  the  doing  of  any  other  act  by  the  principal?  Where  the 
engagement  is  made  with  the  knowledge  and  consent  of  the  prin- 
cipal debtor,  there  is  in  point  of  law  an  implied  request  from  the 
latter  to  the  surety  to  intervene  in  the  principal's  behalf  if  the 
latter  makes  default,  and  money  paid  by  the  surety  for  the  purpose 
of  discharging  the  claim  against  the  principal  is  money  paid  for 
the  use  of  the  principal  at  his  request,  which  may  be  recovered 
from  the  latter.     Exatt  v.  Pairidge,  8  T.  R.  308. 

It  cannot  be  said  that  the  promise  to  indemnify  the  surety  is 
made  to  him  as  debtor  and  not  as  creditor.  It  is  true  that  both 
the  principal  and  surety  are  bound  to  the  fourth  person,  the  State ; 
but  the  contract  of  the  promisor  is  not  to  discharge  that  obligation. 
He  assumes  no  duty  or  debt  to  the  State,  nor  does  he  agree  with 
the  promisee  to  pay  to  the  State  the  debt  which  may  become  due 
to  it  if  default  shall  be  made  by  the  principal  in  the  bond.  It  is 
only  when  the  promisee  has  changed  his  relationship  of  debtor  to 
the  State  and  assumed  that  of  creditor  to  his  principal  by  paying  to 
the  State  the  penalty  for  which  both  he  and  his  principal  were  bound 
that  a  right  arises  to  go  against  the  guarantor  on  his  contract.  It 
is  to  one  who  is  under  a  conditional  and  contingent  liability  that 
the  promise  is  made  ;  but  it  is  to  him  as  creditor,  and  not  as  debtor, 
that  a  right  of  action  arises  on  it.     Nor  do  we  think  it  sufiicient  to 


84  MISSISSIPPI, 

BCangold  ▼.  Barlow. 

take  the  case  from  the  operation  of  the  statute  that  the  liability  of 
the  principal  arises  by  implication  rather  than  by  express  contract 
The  statute  makes  no  distinction  between  a  debt  due  on  an  implied 
and  one  due  by  express  contract.  It  is  the  existence  of  the  debt 
against  the  principal,  and  not  the  manner  in  which  it  originates, 
that  makes  voidable  a  parol  promise  by  another  to  become  respon- 
sible for  its  payment.  Nor  are  we  able  to  perceive  that  the  contract 
of  the  promisee  is  anterior  to  that  of  the  principal  in  the  bond.  Until 
the  surety  assumes  responsibility  by  executing  the  bond,  the  agree- 
ment of  the  promisor  to  indemnify  is  only  a  proposition  which  may 
be  withdrawn  by  him  or  declined  by  the  promisee.  It  is  only  when 
the  proposition  is  acted  on  by  the  promisee  that  the  contract  be* 
comes  absolute ;  but  at  the  very  instant  that  it  thus  becomes  a 
contract,  there  also  springs  up  an  implied  contract  of  the  principal 
to  do  and  perform  the  same  act,  viz.:  to  indemnify  the  surety  against 
loss.  It  arises  at  the  same  moment,  exists  to  the  same  extent,  is 
supported  by  the  same  consideration,  broken  at  the  same  instant, 
and  is  discharged  by  the  same  act,  whether  it  be  done  by  the  prin- 
cipal in  the  bond  or  by  the  promisee  in  the  contract  to  indemnify. 
It  is  the  debt  of  the  principal,  and  being  his  debt,  no  third  person 
cian  be  bound  for  its  payment  unless  the  contract  be  evidenced  by 
writing.    This,  we  think,  is  the  &ir  import  of  the  statute  and  it 

ought  not  to  be  refined  or  frittered  away. 

Judgmmit  affiffMd, 


Makgold  y.  Bablow, 

( <1  MlM.  MB.) 

Dud — recording  —  miitake  in  —  stdnequent  purchaser, 

A  gfant«e  of  lAnds  is  not  chargeable  with  an  error  of  the  clerk  in  recording  the 

deed,  to  the  injury  of  a  sabeeqnent  purchaser.* 

rpHE  opinion  states  the  point. 

Calhoun  A  Orwfiy  for  appellants. 
W.  P.  d  J>  B.  Harris,  for  appellee. 


•  See  Janee  v.  McNarrin  (68  Me.  884),  28  Am.  Rep.  66,  and  note,  74.     See  also 

45  Am.  Bep.  188,  note. 
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Cahpbel]:*,  G.  J.  The  question  is^  who  shall  sufFer  loss  from  an 
error  of  the  clerk  in  recording  a  deed  duly  acknowledged  and  lodged 
with  him  for  record  ?  Does  the  grantee  acquit  himself  fnlly  of  all 
duty  when  he  delivers  the  deed  to  the  proper  officer  for  record^  or  is 
it  his  duty  to  see  that  the  instrument  is  properly  recorded  ?  And  if  a 
mistake  is  made  in  recording  by  which  a  subsequent  grantee  is  misled 
and  injured,  whose  claim  shall  prevail,  that  of  the  first  grantee,  who 
relied  on  the  officer  to  do  his  duty,  or  of  the  second  grantee,  who  in 
the  faith  that  the  record  is  true  acts  upon  it  ?  Shall  the  deed 
prevail  or  the  record  of  it  ?  There  is  great  contrariety  of 
opinion  on  this  subject  in  other  States.  The  courts  of  New  York, 
Ohio,  Vermont,  Michigan,  Iowa,  Wisconsin,  Minnesota,  Georgia, 
Tennessee,  Missouri  and  California  hold  that  subsequent  purchasers 
are  boand  only  by  what  the  record  shows,  while  those  of  Alabama^ 
Illinois,  Pennsylvania,  Connecticut,  Khode  Island,  Virginia  and 
Texas  hold  that  a  grantee  who  lodges  the  deed  for  record  has  done 
all  that  is  required  of  him,  and  that  the  deed  must  prevail  although 
a  mistake  is  made  in  recording  it ;  that  from  the  time  of  its  de- 
livery to  the  proper  officer  for  record  it  is  considered  as  recorded, 
and  for  any  error  in  recording  by  which  a  subsequent  purchaser  is 
misled  and  injured,  he  must  look  to  the  clerk  for  redress  and  can- 
not throw  the  loss  on  the  first  grantee,  who  did  all  he  was  required 
to  do  and  should  not  suffer  from  the  negligence  of  the  clerk.  The 
decided  weight  of  authority  seems  to  be  in  favor  of  the  view  that 
the  record  may  be  relied  on  by  a  subsequent  purchaser,  and  that  he 
cannot  be  affected  by  a  deed  not  truly  recorded.  Frost  v.  Beekman, 
1  Johns.  Ch.  288  ;  Beekman  v.  Frost,  18  Johns.  544 ;  9  Am.  Dec. 
246  ;  Barnard  v.  Campau,  29  Mich.  162  ;  Sawyer  v.  Adams,  8  Vt. 
172 ;  30  Am.  Dec  459  ;  Sanger  v.  Craigue,  10  Vt.  555  ;  Terrell  v. 
Andrew  (?o.,  44  Mo.  309;  Lolly  v.  Holland,  1  Swan,  396;  Baldwin  v. 
Marshall,  2  Humph.  116;  ChamherlainY.  Bell,  7 Cal.  292;  Shepherd 
V.  BurkhaUer,  13  Oa.  443;  58  Am.  Dec.  523;  Miller  v.  Bradford,  12 
Iowa,  14;  BrydonY.  Campbell,  40  Md.  331;  Pringley.  Dunn,  37  Wis. 
449  ;  s.  c,  10  Am.  Rep.  772.  For  the  other  view  are  Frankhnr. 
Cannati,  1  Root,  500;  Judd^.  Woodruff,  2  id.  298  ;  McGregor  v. 
Hall,  3  Stew.  (Ala.)  397 ;  Mines  v.  Mines,  35  Ala.  23  ;  Nichols  v. 
Reynolds,  1  R.  I.  30  ;  36  Am.  Dec.  238  ;  Memck  v.  Wallace,  19 
IlL  486  ;  Throckmorton  v.  Price,  28  Tex.  605  ;  Gladtng  v.  Frick, 
88  Penn.  St.  460 ;  Clader  v.  Thwnas,  89  id.  343  ;  Beverly  v.  Ellis, 
1  Rand.  1 02.    After  the  most  careful  consideration  we  range  our- 
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selves  with  the  minority,  and  hold  that  a  grantee  folly  acquits  him* 
self  of  all  duty  imposed  by  law  when  he  lodges  the  instrument 
with  the  proper  officer  for  record,  and  from  that  time  it  is  notice 
to  subsequent  purchasers  and  creditors  of  what  it  containfi,  and 
not  of  what  the  recording  officers  may  make  it  to  show  on  the 
record.  The  clerk  is  not  the  agent  of  the  grantee  and  he  is  not 
responsible  for  his  blunders.  He  has  as  much  right  to  rely  on  the 
fidelity  of  the  officer  as  has  a  subsequent  purchaser.  While  his 
deed  is  in  the  clerk's  office  it  shows  its  contents,  and  when  it  is 
withdrawn  from  the  office  it  has  annexed  a  certificate  by  the  officer 
that  it  has  been  duly  recorded.  Either  this  may  be  relied  on,  or 
the  grantee  must  compare  the  deed  with  the  record  to  see  if  it  is 
truly  transcribed.  This  would  be  an  unreasonable  requirement 
The  first  grantee  haying  done  all  that  he  is  required  to  do  to  giye 
notice  of  the  instrument  may  safely  repose  on  the  presumption 
that  the  recording  officer  has  doue  his  duty,  and  if  subsequent  pur- 
chasers or  creditors  suffer  injury  from  official  negligence  or  mis- 
conduct, they  must  seek  redress  from  the  party  at  fault,  and  cannot 
visit  the  loss  on  him  who  has  done  no  wrong.  In  announcing  this 
view  we  follow  the  language  of  our  statute  and  the  rule  most  con- 
sonant with  justice  and  sound  policy.  The  statutes  declare  that 
certain  instruments  «hall  be  ^'void  as  to  all  creditors  and  subse- 
quent purchasers  for  valuable  consideration,  without  notice,  unless 
they  shall  be  acknowledged  or  proved  and  lodged  with  the  clerk  of 
the  Chancery  Ooui't  of  the  proper  county  to  be  recorded.*'  The 
grantee  is  not  required  to  record  the  instrument  or  to  see  that  the 
officer  does  his  duty.  All  that  is  imposed  on  the  grantee  is  that 
tlie  instrument  shall  be  acknowledged  or  proved  and  lodged  with 
the  clerk  of  the  Chancery  Court  of  the  proper  county.  There  his 
duty  ends.  That  done,  his  deed  is  not  to  be  void  as  to  subsequent 
purchasers  or  creditors.  That  is  a  performance  of  the  condition 
without  which  it  would  be  void,  and  the  condition  having  been 
performed  the  instrument  is  discharged  of  all  conditions  and  is 
thenceforth  valid  as  to  all.  The  State  has  established  depositories 
for  instruments  to  be  recorded  and  has  prescribed  the  duties  of 
recording  officers.  This  is  for  the  benefit  and  protection  of  subse- 
quent purchasers  from  a  grantor  and  his  creditors.  A  grantee 
must  have  his  deed  put  in  condition  for  being  recorded  and  must 
lodge  it  at  the  proper  place  for  record.  That  is  all  that  is  required 
of  him.     He  is  not  a  guarantor  of  compliance  by  the  recording 
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officer  with  the  law  as  to  recording.  It  is  not  for  his  benefit 
that  the  recording  is  to  be  done,  bat  for  others.  The  State  has 
undertaken  to  have  the  recording  don<dy  and  if  one  suffers  from 
the  negligence  of  the  officer,  he  most  seek  redress  from  the  officer. 
The  judgment  of  the  Circuit  Oodort  is  reversed  and  the  cause  re- 
manded for  a  new  trial 

Judgment  reversed. 
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Btbbs  y.  Hoppe. 

WiU—iohat  amounU  to. 

A  deoedent  wrote  «nd  signed  on  the  back  of  a  buaineBS  letter  addressed  to  a 
man  and  his  wife,  the  following,  addressed  to  the  wife  :  "  After  mj  death 
jon  are  to  haYe  fortj  thousand  dollars;  this  jou  are  to  haYe,  will  or  no  will; 
lidce  care  of  this  until  my  death.**  HM,  a  Yalid  testamentary  gift  of  per- 
sonalty. 

CONSTRUCTION  of  aii  alleged  wilL     The  opinion  states  the 
case.      The  instrument  was  held  below  not  to  be  a  will. 

Wm.  P.  MauMy,  for  appellants. 

OharUs  B.  Roberts  and  Charles  Afarehatt,  for  appellees. 

MiLLBBy  J.  By  the  decision  on  the  former  appeal  in  this  case, 
reported  in  60  Md.  381,  it  was  conclusively  settled  that  the  paper 
writing  propounded  as  his  will  or  testament  was  written  and  signed 
by  Mr.  Hoppe,  the  alleged  testator.  But  by  that  appeal  the  ques- 
tioh  whether  this  paper  was  testamentary  in  its  character  was  not 
presented  and  therefore  not  decided.  Further  proceedings  in  the 
case  were  then  taken,  and  upon  petition  of  the  caveators,  and 
against  the  protest  of  the  caveatees,  the  Orphan's  Court  ordered 
three  other  issues  to  be  transmitted  for  trial  by  a  jury.  From 
that  order  the  present  appeal  has  been  taken  by  the  caveatees.  The 
issues  are  in  substance  as  follows  : 

Ist.  Was  this  paper  writing  the  complete  and  final  last  will  and 
testament  of  the  said  Hoppe,  and  did  he  make  and  execute  it  as 
and  for  a  last  will  and  testament,  and  with  the  intention  that  the 
same  should  operate  and  take  effect  as  such  ? 

2d.  If  at  the  time  he  wrot.e  this  paper  he  did  not  intend  it  to 
operate  as  a  last  will  or  testament,  did  he  subsequently  recognize 
and  adopt  it  as  his  last  will  or  testament  in  its  present  shape  ? 

3d.  Ib  the  said  paper  writing  the  lajst  will  and  testament  of  the 
said  John  Henry  Hoppe  ? 

In  view  of  what  has  already  been  determined  in  regard  to  this 
paper,  the  appeal  from  the  order  granting  these  issues  presents  in 
fact  but  one  question,  and  that  is  whether  its  testament&rv  charac- 
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ter  ia  to  be  decided  by  the  court,  upon  an  inspection  of  the  paper 
itself,  and  the  interpretation  to  be  placed  upon  the  lapguage  it  con- 
tains, or  bj  a  jury  upon  proof  to  be  submitted  to  them  ?  That  the 
paper  m  question  was  written  and  signed  by  Mr.  Hoppe  on  the  9th 
of  January,  1875  ;  that  it  was  so  written  to  and  for  Mrs.  Eliza  Ann 
Byers,  on  one  side  of  a  half  sheet  of  paper,  on  the  other  side  of 
which  he  had  written  a  business  letter  to  John  0.  Byers  and  the 
said  Eliza  Ann  Byers,  his  wife  ;  that  this  letter  was  mailed  by  him 
,to  the  said  John  0.  Byers  on  the  11th  of  January,  1875 ;  that  it 
was  received  by  the  said  Byers  and  wife  and  preserved  by  them,  or 
by  the  wife,  until  after  the  death  of  Mr.  Hoppe,  in  January,  1881, 
and  was  then  offered  and  propounded  as  his  will  by  Mrs.  Byers, 
are  facts  about  which  legal  controversy  can  no  longer  exist.  The 
business  letter  and  the  writing  in  controversy  are  both  set  out  in 
the  report  of  the  decision  on  the  former  appeal.  We  give  here  only 
the  latter,  which  is  as  follows  : 

*'  Ann,  don't  worry  yourself  about  this  matter,  as  you  see  you 
are  aInM)st  cut  out  on  every  side,  by  your  father  and  your  mother, 
but  you  have  been  a  faithful  daughter  to  me,  and  have  obeyed  me, 
and  you  have  seen  a  great  deal  of  trouble ;  don't  worry  yourself 
but  take  things  easy  and  do  the  best  you  can  for  the  present.     I 

have  prospered  and  have  accumulated  a  great of  money  to* 

gether  and  I  intend  to  do  what  I  please  with  it;  and  Ann,  after  my 
death  you  are  to  have  forty  thousand  dollars  ;  this  you  are  to  have, 
will  or  no  will ;  take  care  of  this  until  my  death;  Ann,  keep  this 
to  yourself. 

*'J.  Hekrt  Hoppe." 

*  •  To  Eliza  A  nn  Byers. " 

In  our  opinion  these  concluding  sentences  :  **  And  Ann,  after 
my  death  you  are  to  have  forty  thousand  dollars,  this  you  are  ta 
have,  will  or  no  will ;  take  care  of  this  until  my  death,"  accom- 
panied with  the  direction,  ''To  Eliza  Ann  Byers,"  evince,  just 
as  effectually,  in  legal  contemplation,  that  the  writer  wrote  them 
ammo  tesfamh,  as  if  he  had  said  in  terms,  ''  I  hereby  will  and 
bequeath  to  Eliza  Ann  Byers  forty  thousand  dollars,  to  be  paid  ta 
her  at  my  death  out  of  my  personal  estate."  There  is  nothing  to 
indicate  that  he  intended  to  make  this  bequest  by  a  will  to  be  there- 
after executed,  and  that  it  was  not  to  take  effect  unless  such  a  will 
was  made.  The  plain  terms  are  :  ''  You  are  to  have  forty  thousand 
dollars  after  my  death,"  not  by  a  will  which  I  intend  to  make  giv- 
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ing  you  that  sum,  but  '^  you  are  to  have  it  will  or  no  will ; ''  and 
he  then  directs  her  to  '*  take  care  of  this  until  my  death/'  that  is 
to  keep  this  writing  as  the  instrument  which  makes  and  evidences 
the  gift.     It  is  also  an  instrument  complete  on  its  face,  and  being 
written  and  signed  by  the  testator  it  possesses  all  the  requisites  of 
a  valid  will  of  personal  property.     There  is  nothing  incomplete  or 
unfinished  about  it.     It  exhibits  no  uncompleted  formality  which 
the  testator  may  have  supposed  was  essential  to  its  validity.     No 
blanks  are  left  as  to  the  amount  intended  to  be  given,  or  the  party 
intended  to  be  benefited,  nor  does  it  contain  a  clause  appointing  an 
executor    with  a   blank  left  for  the    name,  or   an    attestation 
clause  without  witnesses,  or  any  similar  imperfection.     It  is  not 
necessary  to  the  validity  of  a  will  that  it  should  contain  the  ap- 
pointment of  an  executor,  or  that  it  should  dispose  of  all  the  testa- 
tor's  estate,  real  or  personal,  nor  does  the  omission  to  make 
such  appointment,  or  the  failure  to  dispose  of  the  entire  estate, 
afford  any  evidence  whatever  of  an  absence  of  the  animus  tes- 
tandi,  where  the  instrument  is  complete  on  its  face,  and  professes 
in  direct  and  explicit  terms  to  dispose  of  only  a  part  of  the 
testator's  property.     If  then  this  paper  is  thus  complete  on  its 
face,  and  the  animus  testandi  thus  appears  from  the  language  it 
contains,  how  can  parol  evidence  be  admissible  before  either  a  court 
or  a  jury  in  order  to  determine  whether  it  was  written  as  and  for  a 
last  will  or  testament,  and  with  the  intention  that  it  should  operate 
and  take  effect  as  such  ?    It  is  not  alleged  or  suggested  that  it  is  a 
aham,  or  the  offspring  of  a  jest,  or  the  result  of  a  mere  contrivance 
to  effect  some  collateral  object,  and  never  seriously  intended  as  a 
disposition  of  property,  as  was  the  case  in  Lister  v.  Smilk,  3  Swab. 
&  Trist.  282,  or  that  it  was  written  by  Mr.  Hoppe  as  a  specimen  of 
how  short  a  will  he  could  write,  as  was  done  in  the  case  of  Xichoh 
V.  Nichols,  2  Phillimore,  ISO.     Again,  if  the  instrument  is  such  as 
we  have  pronounced  it  to  be,  it  is  plain  that  parol  declarations  of 
the  tcBtator   (if   he  ever  made  them)  that  he  never   intended 
it  should    operate    as    a  will,    or    that    he    intended    to   make 
a  will  giving  all  his  property  to  other  parties,  could  not  be  availed 
of  by  the  caveators,  because  our  statute  law  declares  that  '*  no  will 
in  writing,  concerning  any  goods  or  chattels,  or  personal  estate,  shall 
be  repealed,  nor  shall  any  clause,  devise  or  bequest  therein  be  altered 
or  changed  by  word  of  mouth  only,  except  the  same  be  in  the  life- 
time of  the  testator  committed  to  writing,  and  after  the  writing 
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thereof  read  unto  the  testator  and  allowed  by  him,  and  proved  to 
be  BO  done  by  three  witnesses  at  the  least"  Code,  art  93,  §  303. 
In  all  the  reported  decisions  of  this  court  bearing  upon  this  sub- 
ject, the  alleged  wills,  differing  widely  in  that  respect  from  the  in- 
strument now  before  us,  appeared  in  an  imperfect  and  unfinished 
state  ;  and  in  every  one  of  them  where  parol  declarations  of  the 
decedent  were  resorted  to  and  admitted,  it  was  for  the  purpose  of 
ascertaining  whether  ho  intended  it  should  operate  as  a  will  in  the 
^hape  in  which  it  was. 

In  TKlghman  y.  Steuart,  4  H.  &  J.  156,  the  paper  contained 
blanks  for  the  names  of  legatees  as  well  as  for  its  date.  It  was  not 
signed,  though  it  had  been  written  by  the  alleged  testator.  It  pro- 
fessed to  dispose  of  real  as  well  as  personal  propeirty,  and  there  was 
un  attestation  clause  without  witnesses.  The  effort  was  to  set  it 
up  as  a  will  of  personalty,  and  the  declarations  of  the  decedent 
were  admitted,  but  a  majority  of  the  judges  held  the  eyidence  to 
be  insufficient,  and  reyersed  the  order  of  the  Orphans'  Court  ad- 
mitting it  to  probate.  In  the  opinion  of  Martin,  J.,  one  of  the 
majority,  it  was  said  that  to  constitute  a  good  will  of  personal 
property  **  the  paper  must  either  be  complete  on  the  face  of  it,  or 
must  be  supported  by  parol  evidence.  It  must  appear  from  cir- 
oumstances,  or  the  declarations  of  the  deceased,  that  it  was  in- 
tended to  operate  as  his  will  in  its  imperfect  and  unfinished  state. 
If  it  be  complete  on  the  face  of  it,  it  requires  no  adventitious  aid  ; 
it  is  full  evidence  in  itself  of  the  intention  of  the  testator.  But  if 
incomplete  and  unfinished,  and  other  acts  are  evidently  required 
and  intended  to  be  done  to  give  it  full  authenticity  and  completion, 
in  my  opinion,  it  cannot  be  received  as  a  will  even  of  personal  prop- 
erty, unless  evidence  is  produced  to  satisfy  the  court  it  was  intended 
to  operate  as  such  in  its  imperfect  and  unfinished  state.  This  I 
oonceive  is  not,  as  was  suggested  by  counsel,  a  novel  doctrine,  but 
has  been  recognized  and  acknowledged  from  the  time  of  Swinburne 
to  the  present  day."  The  law  as  thus  stated  has  been  approved 
and  reiterated  in  every  subsequent  case  in  which  the  same  or  a  simi- 
lar question  has  arisen. 

Boofter  v.  Rogers^  9  Qill,  44,  was  tried  before  a  jury  upon  issues, 
and  the  paper  consisted  of  instructions  or  memoranda  written  by 
the  deceased  to  enable  his  scrivener  to  prepare  his  will.  It  was 
held  that  such  a  paper  might  be  made  a  will  by  subsequent  adop- 
tion, or  if  the  more  formal  will  was  left  unfinished  by  reason  of 
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any  act  which  the  law  prononnoes  to  be  the  act  of  God,  provided 
there  was  a  continuance  of  the  intention  down  to  the  time  such 
act  interyened ;  and  it  was  for  the  purpose  of  determining  these 
questions  that  the  declarations  of  the  deceased  were  put  in  eyidence. 
In  Plaier  y.  Orowne,  3  Md.  134^  the  paper  was  a  codicil  dispos- 
ing of  both  real  and  personal  property.  It  contained  the  usual 
attestation  clause,  but  there  were  no  witnesses,  and  it  was  not 
signed,  nor  were  the  blanks  for  the  date  filled  up.  The  alleged 
will  in  Barnes  y.  SyBsUVy  14  Md.  507,  was  of  like  purport,  and 
contained  the  same  defects,  except  that  it  was  signed  as  well  as 
written  by  the  deceased.  In  that  case  the  declarations  of  the  de- 
ceased were  admitted  and  used,  but  the  court  in  a  yery  able  opinion, 
delivered  by  Tuck,  J.,  in  which  the  English  as  well  as  the  Mary- 
land decisions  are  reviewed,  held  that  the  evidence  was  not  sufli- 
cient  to  overcome  the  presumption  arising  from  the  imperfect  con- 
dition of  the  paper  that  the  deceased  intended  to  do  some  further 
act  to  complete  it,  or  to  show  that  she  was  prevented  from  finish-^ 
ing  it  by  the  act  of  God. 

In  Hams  v.  Pus^  39  Md.  535,  the  only  defect  consisted  of 
blanks  as  to  the  amounts  to  be  given  to  three  named  legatees.  In 
other  respects  the  instrument  was  on  its  face  a  good  will  of  person- 
alty, and  the  court  held  that  the  declarations  of  the  deceased,  with 
the  other  evidence  in  the  case,  clearly  showed  that  he  intended  the 
paper  as  it  stood  to  operate  as  his  will. 

Mason  v.  Paulson^  40  Md.  355,  was  another  case  tried  before  a 
jury  on  issues.  The  reporter  has  omitted  to  set  out  the  paper  or 
give  any  description  of  it.  It  was  not  signed,  though  written  by 
the  alleged  testator  whose  name  appears  in  the  commencement  of 
it.  In  the  first  clause  he  says:  '^It  is  my  will  that  all  my  just 
debts  Hud  funeral  expenses  shall  be  paid  by  my  executors  herein- 
after named,  out  of  my  estate  as  soon  after  my  decease  as  by  them, 
my  executors,  shall  be  found  convenient,"  but  there  was  no  subse- 
quent clause  appointing  executors.  There  were  also  several  erasures 
and  interlineations  in  pencil.  It  was  cut  to  a  considerable  extent 
in  one  place,  and  bore  other  marks  of  defacement  and  partial  mu> 
illation.  It  was  alleged  to  be  incomplete  and  unfinished  as  a  tes- 
tamentary paper,  and  that  it  was  intended  simply  as  a  memorandum 
for  a  complete  will  to  be  thereafter  written  and  reduced  to  form,, 
with  such  additions  and  alterations  as  the  deceased  niiglit  choose 
to  make.     There  was  proof  on  one  side  that  ho  declared  it  wan  a 


94  MARYLAND, 


B^ers  V.  Hoppe. 


*'  schedule "  which  he  wished  to  have  perfected  by  a  formal  will, 
and  that  he  intended  to  make  an  additional  legacy,  and  also  to 
appoint  an  executor ;  and  on  the  other^  that  though  such  had  been 
his  intention  at  one  time,  yet  shortly  before  his  death  he  said  he 
was  8atis6ed  with  it  as  it  stood.  This  is  the  case  from  which,  wi 
the  appellees'  counsel  say  in  their  brief,  two  of  the  issues  in 
the  present  case  were  taken.  They  may  have  been  misled  by  the 
im|)erfeet  report  of  the  case,  but  an  examination  of  the  record,  and 
of  the  original  paper  which  was  before  us  when  the  case  was  argued, 
will  show  that  it  was  manifestly  imperfect  and  incomplete  on  its 
face,  and  altogether  unlike  in  this  respect  that  in  the  present  case. 

In  Devecmon  y.  Dsvecmon,  43  Md.  335,  the  paper  which  disposed 
of  both  real  and  i)ersonal  esttite  was  written,  signed  and  sealed  by 
the  deceased,  and  was  complete  in  all  respects,  except  the  failure 
to  execute  it  in  the  presence  of  witnesses.  The  court  admitted 
that  as  there  was  an  attestation  clause  appended  by  the  testator 
himself,  the  presumption  was  that  he  intended  to  execute  the  paper 
in  the  presence  of  witnesses,  and  that  it  was  incomplete  in  his  ap- 
prehension of  it,  even  as  a  will  to  pass  personal  estate  ;  but  held 
that  such  presumption  was  one  of  fact  only,  which  could  be 
rebutted  or  repelled  by  extrinsic  evidence.  The  proof  was  concln- 
sive,  from  his  declarations  repeatedly  made,  that  he  regarded  the 
will  in  its  present  shape  as  sufficient  to  pass  his  personal  estate, 
and  he  distinctly  declared  that  it  was  his  will  for  that  purpose.  It 
was  therefore  admitted  to  probate  as  a  good  will  of  personalty. 

In  Lutigren  y.  Swarlzweldery  44  Md.  482,  the  paper  was  more 
of  an  inyentory  of  property  than  any  thing  else,  and  so  far  as  it 
referred  to  any  intended  testamentary  disposition,  it  mdicated 
a  mind  in  as  hesitating  and  undecided  a  state  as  could  well  be 
imagined.  It  did  not  rise  to  the  dignity  of  memoranda  or  instruc- 
tions for  the  preparation  of  a  will.  There  was  no  eyidence  of  any 
acts  or  declarations  of  the  deceased  clearly  showing  that  he  in- 
tended this  paper,  as  it  stood,  to  be  his  will,  or  that  he  subsequently 
recognized  or  adopted  it  as  such,  and  it  was  refused  probate. 

In  this  notice  of  our  Maryland  decisions  we  haye  not  adycrtcd 
particularly  to  the  cases  of  Weemsr,  Weems,  19  Md.  349,  and  Morsell 
y.  Ogden,  24  id.  377,  because  they  merely  re-announce  the  law  as 
laid  down  in  TtlgAman  v.  StetiarL  We  haye  made  this  review  of 
the  cases  in  order  to  show  that  the  instruments  passed  upon  in  all 
of  them  were  m  an  unfinished  and  imperfect  state.     They  were  alS 
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conceded  to  be  imperfectly  executed  or  defectire  instruments.  On 
the  other  hand,  if  the  paper  be  perfect  on  its  face  and  yalidlj 
executed,  and  if  by  its  terms,  it  discloses  that  it  was  written 
ammo  tesiandi,  it  must,  if  voluntarily  made  by  a  competent  testa- 
tor, stand  as  his  will  unless  superseded  by  a  later  one,  or  revoked 
m  the  mode  pointed  out  by  the  statute.  In  such  case  parol  declar- 
ations of  the  deceased  can  never  be  received  for  the  purpose  of  re- 
voking, or  altering,  or  in  any  way  preventing  tlie  instrument  from 
operating  as  a  will ;  and  for  this  no  other  authority  need  be  cited  than 
the  recent  decision  of  this  court  in  Sewelt  v.  Shngluff^  57  Md.  537. 
We  have  examined  the  English  cases  referred  to  by  the  appellees' 
counsel  in  their  briefs,  as  well  as  many  others,  and  find  that  they 
all  concur  in  stating  the  law  to  be  as  it  is  announced  and  adopted 
in  the  Maryland  cases  above  cited.  We  find  no  contrariety  of 
opinion  or  diversity  of  views  upon  the  subject,  and  therefore  deem 
it  unnecessary  to  protract  this  opinion  by  a  special  reference  to  or 
review  of  those  cases. 

If  we  are  right  in  the  views  thus  expressed,  it  follows  that  there 
was  not  only  no  necessity  but  no  ground  for  the  granting  and  trial 
of  issues  111  this  case.  In  fact,  the  petition  of  the  caveators  states 
no  reason  why  they  should  be  granted  beyond  the  general  denial 
that  the  paper  is,  according  to  its  true  legal  construction  and  inter- 
pretation, the  will  or  testament  of  the  deceased,  and  the  general 
averment  that  he  did  not  make  and  execute  it  as  and  for  a  will  and 
testament,  and  with  the  intent  that  tlie  same  should  operate  and 
take  effect  as  a  will.  The  only  disputed  question  of  fact  which  we 
can  conceive  could  legitimately  anse  in  the  case  has  already  been 
disposed  of  and  settled  by  the  verdict  of  a  jury.  From  an  inspec- 
tion of  the  paper  itself,  and  giving  its  terms  their  true  legal  con- 
struction and  interpretation,  this  court  now  pronounces  it  to  be 
clearly  and  unequivocally  testamentary  in  chai*acter.  The  result 
therefore  is,  that  the  order  appealed  from  must  be  reversed,  and 
the  cause  remanded,  to  the  end  that  this  paper  writing  may  be  ad- 
mitted to  probate  as  a  will  of  the  deceased  disposing  of  a  part  of 
his  personal  estate. 

Order  reversed,  and  cause  remanded. 
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S^ffkgmM  —  Twikroad  —  imhiI  of  rnnani  to  dwl  e&r  door — ecntnXnUory  nsf* 

Uffonoe, 

The  plaintiff,  while  sitting  near  the  front  door  of  a  crowded  and  dai^  car  on 
the  defendant's  railway,  in  passing  through  a  long  tunnel,  attempted  to  shot 
the  door,  there  being  no  servant  of  the  defendant  at  hand  to  do  it,  in  order  to 
keep  oat  the  smoke  and  cinders,  and  received  an  injury  in  doing  so.  Aid, 
that  defendant  was  liable. 

AGTION  for  personal  injurioB  by  negligence.    The  opinion  statea 
the  caae.    The  plaintiff  had  judgment  below. 

TTunnas  W.  Hall^  for  appellant. 
Albert  Rlichie,  for  appellee. 

I 

Irving,  J.  The  appellee  sued  the  appellant  in  Baltimore  Oity 
Court  for  injuries  sustained  whilst  he  was  a  passenger  on  appellant's 
road,  by  reason  of  the  negligence  of  the  appellant. 

Two  questions  only  are  presented  for  determination.  The  ap- 
pellant offered  two  prayers.  First,  that  there  was  no  legally  suf- 
ficient evidence  of  negligence  on  the  part  of  the  appellant;  and 
second,  that  upon  the  undisputed  facts  the  appellee  was  guilty  of 
contributory  negligence  which  barred  his  recovery.  The  court  re- 
jected these  prayers,  and  granted  the  appellee's  two  prayers,  the 
first  of  which  recited  the  facts  deemed  necessary  to  be  found  by  the 
Jury,  to  find  for  the  plaintiff,  and  the  other  laying  down  the  measure 
of  damages  in  case  they  found  for  the  plaintiff.  No  objection  is 
made  to  the  form  of  either  of  these  prayers  of  the  plaintiff,  if  the 
court  considers  there  was  evidence  legally  suflScient  to  take  the  case 
tp  the  jury. 

There  is  some  conflict  in  the  testimony  in  respect  to  some  of  the 
facts,  on  which  the  appellee  bases,  his  right  to  recover ;  but  as  it  is 
a  question  of  whether  there  was  sufficient  legal  evidence  to  sustain 
recovery,  if  believed  by  the  jury,  it  is  only  necessary  to  state  fha 
plaintiff's  own  testimony ;  for  it  must  be  assumed  to  be  true,  for 
the  purposes  of  this  decision.     He  states,  that  he  took  passage  to 
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the  race  grounds,  at  Pimlico,  in  a  special  train  of  the  appellant, 
which  was  ran  from  its  principal  station,  Hillen  station,  in  the  city 
of  Baltimore,  on  the  20th  of  October,  1882 ;  that  he  took  the  train, 
after  baying  his  ticket,  aboat  noon ;  that  the  seat  he  occupied  was 
a  front  seat  in  the  car  next  to  the  aisle,  on  the  left  hand  side  of  the 
aisle,  the  door  opening  toward  that  side  ;  that  he  was  near  enough 
to  the  door  to  touch  it,  when  opened,  with  his  foot ;  that  all  the 
fieats  in  the  car  were  filled,  and  there  were  persons  standing  in  the 
aisle  and  on  the  platform  ;  that  the  train  was  very  long  and  the 
whole  of  it  was  packed  and  crowded  ;  that  soon  after  the  train 
started  it  entered  the  Baltimore  and  Potomac  railroad  tunnel,  when 
it  became  pitch  dark  in  the  car,  there  being  no  lights  on  the  train  ; 
that  the  door  of  the  car  was  open,  allowing  smoke  and  cinders  to 
enter  in  great  quantities,  thereby  incommoding  the  plaintiff  and 
other  persons  in  the  car,  who  shouted  *'  shut  the  door ;"  that  the 
train  passed  the  first  section  of  the  tunnel  with  the  door  open  (and 
witness  thought  it  was  open  from  the  time  it  left  Hillen  station), 
and  so  passed  into  the  second  section  of  the  tunnel,  which  was  very 
long  ;  that  the  smoke  and  cinders  were  coming  from  the  engine  in 
large  quantities,  and  that  witness  was  choking  from  them,  and  all 
had  suffered  very  much  ;  that  it  was  still  pitch  dark  in  the  ear,  and 
])er8ons  were  calling  out  "  shut  the  door  ; "  that  the  door  was  not 
shut,  nor  was  there  any  employee  of  the  company  in  the  car  to  re- 
8i)ond  to  the  request ;  that  thereupon  the  plaintiff  rose  carefully 
from  his  seat,  for  the  purpose  of  shutting  the  door,  extending  both 
hands  before  him  carefully,  and  feeling  in  the  darkness  for  the  door ; 
that  just  then  there  was  a  swaying  of  the  door,  and  it  was  thrown 
back  against  the  plaintiff's  right  hand,  and  his  right  arm  passed 
through  the  glass  of  the  upper  part  of  the  door,  cutting  it  very 
severely  in  many  places,  the  most  severe  being  across  the  wrist ; 
whether  the  swaying  of  the  door  was  caused  by  the  motion  of  the 
car,  or  by  some  person  on  the  outside  of  the  door,  witness  could  not 
tell ;  that  this  happened  just  after  the  passing  an  opening  in  the 
tunnel,  at  which  break  the  light  was  sufficient  to  enable  him  to  see 
the  door  was  open,  and  that  there  were  persons  standing  in  and 
about  the  doorway,  some  on  the  inside  and  some  on  the  outside  ; 
that  nothing  could  be  done  after  the  accident,  because  it  was  pitch 
dark,  and  nobody  knew  what  had  occurred;  that  feeling  him- 
self bleeding,  he  could  only  grasp  his  arm  with  his  left  hand  and 
try  to  stop  the  blood  till  the  train  got  into  the  light,  when  persons 
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came  to  his  assistaaoe ;  that  the  train  went  through  the  tnnne! 
**  very  slowly ;  it  fairly  crept ; "  and  it  was  so  heavy,  some  distance 
out  of  town  it  stopped,  and  was  divided  because  it  was  so  heavy ; 
that  since  the  accident  he  has  been  deprived  of  the  free  use  of  his 
right  handy  besides  suffering  great  pain,  and  being  subjected  to 
great  exjiense  for  medical  attendance,  etc. 

It  appeared  in  the  proof  of  the  defendant  that  tlie  running  time 
for  tlie  jiassagc  of  the  tunnel  was  from  six  to  seven  minutes.  This 
is  a  sufficient  summary  of  the  evidence  for  our  purpose,  and  assum- 
ing its  tmtli,  we  think  there  was  no  error  in  refusing  to  take  the 
case  from  the  jury  because  of  the  reasons  stated  in  either  of  the 
prayers  of  the  defendant. 

There  can  be  no  doubt,  that  it  is  the  duty  of  railroads  for  the 
conveyance  of  passengers  to  take  proper  precautions,  in  the  manage- 
ment, appointments,  and  discipline  of  their  trains  to  secure  the 
safety  and  reasonable  comfort  of  their  passengers.  The  passenger 
pays  his  fare,  and  in  consideration  thereof  the  company  engages  to 
take  him  to  his  destination  with  due  care  for  his  appropriate  com- 
fort and  safety  consonant  with  the  exigencies  of  that  kind  of  travel. 
The  company  knew  the  train  had  to  pass  through  the  tunnels  of 
the  Baltimore  and  Potomac  railroad.  Lights  were  necessary  for 
such  a  totally  dark  transit.  The  necessities  of  passengers  might 
require  light  during  the  passage  of  them.  No  argument  is  needed 
to  prove  this.  The  officers  of  the  train,  testifying  for  the  defend- 
ant, say  there  were  lights  in  all  the  cars  ;  but  this  is  a  question  of 
evidence,  and  the  plaintiff  and  another  passenger  say  there  were 
none. 

The  im^)erative  necessity  for  closing  the  windows,  dooi's,  and 
even  the  ventilators  when  passing  through  tunnels,  to  prevent  the 
otherwise  inevitable  discomfort  from  the  smoke,  cinders  and  gas  is 
notorious.  The  ordinary  practice  of  the  company  to  do  that  be- 
fore entering  a  tunnel,  as  proved  by  the  defendant's  own  witnesses, 
establishes  the  importance  of  such  precaution.  There  were  ten 
passenger  coaches,  and  but  two  conductors  and  two  brakemen  on 
the  train.  AVhen  the  cry  was  made,  to  **  shut  the  door,"  there  was 
no  officer  in  the  car  to  comply  with  the  passenger's  request,  and  the 
plaintiff  was  impelled  by  his  discomfort  to  attempt  to  do  it  him- 
self. Whilst  we  do  not  think  or  mean  to  say  that  an  officer  should 
have  been  provided  for  every  car,  or  that  the  omission  to  shut  out 
the  gas  and  smoke  would  of  itself  have  given  a  right  to  passengeiB 
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to  sue  for  the  discomfort  and  annoyance,  yet  we  think  all  the 
recited  facts  and  circumstances  taken  together,  if  found  by  a  jury, 
would  warrant  the  finding  of  negligence  on  the  part  of  the  defend- 
ant, and  justify  a  verdict  for  the  plaintifF,  unless  the  plaintiff's 
conduct  amounted  to  contributory  negligence.  This  the  court  was 
asked  by  the  defendant  to  say,  as  a  matter  of  law,  the  plaintiff's 
action  was,  and  barred  recovery.  We  think  the  court  below  com- 
mitted no  error  in  declining  to  so  instruct  the  jury.  The  plaintiff 
was  sitting  nearest  the  door,  and  was  therefore  subjected  naturally 
to  more  discomfort  than  fellow-passengers  in  remoter  parts  of  the 
car.  He  received  its  full  force  and  volume,  as  it  came  rushing  in, 
before  it  diffused  itself  over  the  car.  It  choked  him.  Self-preserva- 
tion prompted  him  to  shut  it  out.  It  cannot  be,  that  a  man  under 
such  circumstances,  feeling  himself  suffocating  or  choking  from  the 
smoke,  cindera  and  gas,  must  sit  supinely,  and  endure,  without 
making  any  effort  to  relieve  present  and  prevent  further  physical 
pain.  Shutting  the  door  was  the  only  remedy,  and  if  in  his  effort 
to  do  that  which  the  company  should  have  done  for  him,  but  did 
not,  he  acted  with  prudence  and  care,  he  cannot  be  regarded  as 
guilty,  in  law,  of  such  contributory  negligence  as  defeats  his  ac- 
tion. It  is  said  it  was  imprudent  because  he  knew  there  were  per- 
sons about  the  door  inside  and  out,  and  their  presence  there  may 
have  been  the  immediate  cause  of  the  accident.  If  that  were  so,  it 
cannot  affect  the  question  ;  for  there  were  no  seats  for  those  ])er- 
sons,  and  it  was  the  duty  of  the  company  to  have  seen  that  the 
doorway  was  not  so  obstructed  by  the  crowd  as  to  keep  it  open  and 
inflict  this  discomfort  on  passengers,  and  prevent  the  doors  being 
shut.  The  witness  did  not  know  he  could  not  shut  the  door,  or  he 
would  not  have  made  the  effort,  we  may  fairly  suppose ;  and  his 
description  of  the  manner  in  which  he  attempted  to  shut  the  door, 
indicates  that  it  was  with  great  care  and  caution ;  and  the  jury  have 
so  found  ;  for  that  question  was  submitted  to  them  at  the  plaintiff's 
own  instance,  in  his  first  prayer.  This  is  the  plain  and  natural 
view  of  the  case,  and  we  have  direct  authority  in  support  of  it. 
In  Gee  v.  Metropolitan  Railway  Ci;.,  L.  R.,  8  Q.  B.  161  ;  5  Eng.  Rep. 
169,  Chief  Justice  Cockburn  thus  lays  down  the  law  :  "  If  the  in- 
convenience is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act 
not  obviously  dangerous,  and  executed  without  carelessness,  the 
person  causing  the  inconvenience  by  his  negligence  would  be  liable 
for  any  injury  that  might  result  from  an  attempt  to  avoid  such  in- 
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conyenience."  If  the  appellee  acted  without  carelessness  or  negli^ 
gence,  it  is  clear  he  was  not  culpable.  In  Mayor,  etc.,  of  Bal' 
timore  v.  Holmes,  39  Md.  249,  this  court  said,  negligence  is  **  the 
want  of  such  care  as  men  of  ordinary  prudence  would  use  under 
similar  circumstances."  There  was  certainly  evidence  from  which 
a  jury  might  reasonably  find  he  did  act  with  such  prudence  and 
care  as  men  of  ordinary  prudence  under  like  circumstances  would 
have  acted  ;  and  that  the  appellant  had  not  used  reasonable  caution 
in  providing  for  the  exigencies  of  that  occasion,  and  was  guilty  of 
such  negligence  as  warranted  a  verdict  for  the  plaintiff.  We  have 
been  cited  by  the  counsel  for  appellant  to  section  363  of  Wharton 
on  Negligence,  where  the  case  of  Adams  v.  Lancashire  and  York- 
shire  Ry  Co.,  L.  B.,  4  C.  P.  739,  is  cited  as  establishing  in  Eng- 
land, that  a  passenger  cannot  shut  a  door,  when  a  conductor  could 
be  called  on  to  do  it,  without  incurring  the  charge  of  culpably  con- 
tributory negligence  if  he  should  be  injured  in  so  doing.  Assuming 
that  case  would  be  followed  under  exactly  similar  circumstances 
here  (which  we  do  not  find  it  necessary  to  determine  in  this  case), 
still  the  facts  of  this  case  take  it  out  of  the  operation  of  the  rule 
there  laid  down ;  for  there  was  no  conductor  or  other  officer  to  shut 
it  when  called  on,  and  the  necessity  was  forced  on  the  appellee  to 
shut  it,  or  endure  such  inconvenience  and  discomfort  as  he  ought 
not  to  be  required  to  suffer  without  proper  effort  to  secure  relief. 
But  the  same  section  cites  approvingly  the  case  of  Oee  v.  Metropoli- 
tan R^y  Co.,  to  which  we  have  already  referred,  where  recovery 
was  allowed  in  a  case  where  a  passenger  rose  up  to  enjoy  a  look 
out  from  the  window,  and  pushing  against  a  door,  which  was  im- 
perfectly and  negligently  fastened,  it  flew  open  and  the  passenger 
was  injured.  That  case  was  not  nearly  so  strong  a  case  for  the 
plaintiff  as  this  is.  We  cannot  see  that  there  was  any  departure 
from  well-settled  principles  in  the  rulings  of  the  court  below,  or 
from  the  authority  of  any  of  the  cases  relied  on  at  the  hearing* 
Finding  no  error,  the  judgment  will  be  affirmed. 

Judgment  qfflrmed. 
Stone,  J.,  dissented. 
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(ttlMd.  976.) 
Trade-mark  — ftraud. 

The  plalwtlffB  manafactured  and  sold  a  cordial,  under  the  name  of  "  Angoa- 
tora  Bitters/'  claiming  that  name  as  a  trade-mark,  with  labels  stating  that 
it  was  prepared  by  Dr.  S.,  formerly  at  Angostura,  bat  now  at  Port  of  Spain, 
and  that  the  bottles  bore  the  plaintiff's  signature.  In  fact  Dr.  8.  died  before 
this  suit,  never  lived  at  Port  of  Spain,  and  the  bottles  bore  only  the  signa- 
ture of  the  inventor.  The  plaintiff  songht  to  enjoin  the  defendants  from 
manafaetaring  and  selling  a  cordial  under  the  name  of  ' '  Angostura  Aromatic 
Bitten.**  HM,  that  in  consequence  of  these  misrepresentations  he  could 
not  maintain  this  suit.* 

QUIT  for  injunction.    The  opinion  states  the  case. 

Samuel  Wagner  and  John  M.  Carter,  for  plaintiff. 

Henry  Stoekbridge  and  Oeorge  Hawkins  WiUiamSy  for  defendant. 

Ibving,  J.  The  bill  in  this  case  was  filed  by  Carlos  D.  Siegert  fati- 
others  to  prevent  by  injunction,  Cornelius  W.  Abboti -and  Corne- 
lioB  F.  Abbott  from  imitating  th^  eQmj3^tant^  f'ade-biark  and 
labels,  in  which  they.wrappM  lhe>bDttlei3V)f  their  bitters  popularly 
called  **  Angostura  Bitters;'*  'biy  putting  up  a  compound  repre- 
sented to  hare  similar  properties  and  virtues,  in  labels  so  much 
like  those  of  the  complainants  as  to  be  a  palpable  simulation  of 
them,  by  which  the  public  was  likely  to  be  and  was  deceived  into 
buying  the  defendants'  preparation  as  and  for  that  of  the  complain- 
ants. The  bill  also  prayed  for  an  account  of  profits  from  the  sales 
made  by  the  defendants  in  that  way.  The  Circuit  Court  enjoined 
one  of  the  defendants,  Cornelius  W.  Abbott,  and  his  agents  and 
employees,  and  forbade  him  and  them  to  use  the  labels  described 
in  the  proof  as  used  by  them  ;  but  the  bill  was  dismissed  as  to  Cor- 
nelius F.  Abbott,  and  no  account  of  profits  was  decreed.  The  com- 
plainants appealed  because  Cornelius  F.  Abbott  was  not  eo  nomine 
enjoined  and  also  because  an  accounting  was  not  decreed.  The 
defendant,  Cornelius  W.  Abbott,  appealed  because  any  relief  was 
granted* 

*  See  Funke  v.  Dreyfus  (84  La.  80),  44  Am.  Rep.  418^ 
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A  motion  has  been  made  to  dismisa  the  complainants*  appeal  on 
the  alleged  ground  that  they  have  estopped  themseWes  from  prose- 
cuting the  same  by  taking  proceedings  after  decree  granting  partial 
relief  and  awarding  them  costs,  to  enforce  the  payment  of  the  costs. 
The  whole  case  being  open  for  reyiew  on  the  appeal  of  the  defend- 
ant in  the  snit^  and  on  careful  consideration  being  of  opinion  that 
there  was  error  in  the  decree,  and  that  the  bill  ought  to  have  been 
dismissed,  we  have  found  the  motion  unimportant,  and  have  not 
considered  the  legal  question  it  raises. 

It  is  a  general  rule  of  law,  in  cases  of  this  kind,  that  courts  of 
equity  will  not  interfere  by  injunction  where  there  is  any  lack  of 
truth  in  the  plaintiff's  case ;  that  is,  where  there  is  any  misrepre- 
sentation in  his  trade-mark  or  labels.  Browne  on  Trade-marks, 
§  71,  and  §  474  et  aeq.  The  respondents  invoke  the  application  of 
this  rule  to  the  complainants'  case  as  made,  which  they  contend 
contains  a  misreprensentation  on  the  face  of  the  label  at  its  very 
beginning.  The  heading  of  the  label,  as  used  when  the  bill  was 
filed,  is  in  three  different  languages,  but  the  translation  of  the 
Spanish  and  German  is  the  same  as  the  English,  which  reads 
«  ''^Aromatic  Bitters,  or  Angostura  Bitters,  prepared  by  Dr.  Siegert^ 
V'air.An^ostara^^now  Port  of  Spain,  Trinidad."  Here  is,  certainly,  a 
*  slateii{(9i>'£^f  .theC  acticlf  is  prepared  by  Dr.  Siegert ;  that  it  was 
prepared  at  Ahgostui^.^l:rat;fs7i^^  at  Port  of  Spain. 

It  is  a  conceded  fact'tlilit*Br.'^^ei1;^die&in  1870.  The  bill  so 
charges.  He  never  lived  at  Port  of  Spain:  **The  complainants,  his 
sons  and  successors  in  business,  removed  to  Port  of  Spain  several 
years  after  his  death.  One  of  the  complainants  was  associated 
with  Dr.  Siegert  in  the  business  as  his  partner,  and  alleges  that  as 
survivor  he  succeeded  to  the  business ;  and  subsequently  he  asso- 
ciated his  brothers,  the  other  complainants,  with  him  as  partners 
in  the  trade. 

A  late  case  in  the  Supreme  Court  of  the  United  States  {AfanluU^ 
tan  Medicine  Co.  v.  Woody  108  U.  S.  218),  decided  in  April,  1883, 
since  the  decision  of  the  learned  court  from  which  this  appeal  was 
taken,  seems  to  be  conclusive  against  the  right  of  the  complainants 
to  the  relief  asked.  There  the  complainants  sold  a  medicine,  put  up 
in  glass  bottles  with  panel-shaped  sides,  on  five  of  which,  in  raised 
letters,  the  words  "  Atwood's  Genuine  Physical  Jaundice  Bitters, 
Georgetown,  Mass.,"  are  blown  in  the  glass.  Twenty-five  "years 
ago  the  medicine  was  manufactured  by  Moses  Atwood  in  George- 
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town,  Massachusetts,  and  was  sold  by  his  agents  throughout  the 
United  States.  The  complainant  in  the  suit  was  a  corporation 
under  the  laws  of  New  York,  to  which,  by  successive  mesne  assign- 
ments, the  sole  right  to  use  the  recipe  and  manufacture  the  com- 
pound had  passed ;  and  that  right  was  being  exercised  in  New 
York  city,  when  a  bill  was  filed  against  one  Wood  for  using  their 
trade-mark  and  labels,  or  simulating  them,  for  a  medicine  manu- 
factured by  Wood  in  Portland,  Maine.  The  court  say,  that  Dr. 
Atwood  sold  his  **  At  wood's  Vegetable  Jaundice  Bitters"  with  this 
designation,  that  it  was  manufactured  by  him.  *'  As  the  medicine 
was  tried  and  proved  to  be  useful,  it  was  sought  for  under  that 
designation,  and  that  purchasers  might  not  be  misled,  it  was  always 
accompanied  with  a  label  showing  by  whom  and  at  what  place  it 
was  prepared.  These  statements  were  deemed  important  in  pro- 
moting the  use  of  the  article  and  its  sale,  or  they  would  not  have 
been  continued  by  the  assignees  of  the  original  inventor.  And  yet 
they  could  not  be  used  with  any  honest  purpose  when  both  s.tate- 
ments  had  ceased  to  be  true.  It  is  not  honest  to  state  that  a  medi- 
cine is  manufactured  by  Moses  Atwood,  of  Oeorgetown,  Massa- 
chusetts, when  it  is  manufactured  by  the  Manhattan  Medicine  Com- 
pany in  the  city  of  New  York."  The  court  further  says  :  "The 
object  of  the  trade-mark  being  to  indicate,  by  its  meaning  or 
association,  the  origin  or  ownership  of  the  article,  it  would  seen) 
that  when  a  right  to  its  use  is  transferred  to  others,  either  by  act 
of  the  original  manufacturer  or  by  operation  of  law,  the  fact  of 
the  transfer  should  be  staied  in  connection  with  its  use  ;  otherwise 
a  deception  would  be  practiced  upon  the  public  and  the  very  fraud 
accomplished,  to  prevent  which  courts  of  equity  interfere  to  protect 
the  exclusive  right  of  the  original  manufacturer."  Because  of 
these  untruthful  statements  the  Supreme  Court  held  that  the  com- 
plainants were  not  entitled  to  the  aid  of  a  court  of  equity,  and 
relief  was  denied.  Numerous  cases  were  cited  by  the  court  in  sup- 
port  of  the  law  as  laid  down  by  them,  among  which  are  Leaiher 
Cloth  Company  v.  American  Leather  Cloth  Company,  4  DeG.,  J.  & 
8.  137,  and  11  H.  L.  Cas.  523  ;  Pidding  v.  How,  8  Sim.  477,  and 
Perry  v.  Truefitty  6  Beav.  66. 

A  more  exactly  analogous  case  can  hardly  be  imagined.  It  is 
true  a  removal  from  "  Angostura  "  or  "  Oiudad  Bolivar  "  to  "  Port 
of  Spain,"  is  noted  in  the  label ;  but  it  is  so  noted  as  to  leave  the 
impression  that  Dr.  Siegert,  the  inventor  and  original  manufac- 
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turer,  had  so  removed  and  was  continuing  his  manufacture  at 
''  Port  of  Spain."  Although  Dr.  Siegert  died  in  1870,  and  a  new 
firm  was  compounding  the  bitters  at  a  place  where  he  never  did 
live  and  compound  them,  when  the  simulation  by  defendants 
was  begun  and  committed,  no  intimation  is  to  be  found  in  the 
label  that  he  is  dead,  and  that  complainants  as  his  legal  successors  are 
conducting  the  business  under  his  name  and  signature,  a  fac  simile 
of  whose  signature  is  preserved  on  the  label.  It  should  be  remarked 
that  in  the  note' of  warning  against  counterfeits,  at  the  left  hand 
of  the  label,  it  is  stated  the  bottles  bear  the  complainants'  signature, 
which  inspection  shows  to  be  not  theirs,  but  the  original  inventor's. 
We  are  unable  to  distinguish  this  case  from  the  Manhattan  Medicine 
Company  case,  from  the  opinion  in  which  we  have  quoted  and  which 
we  think  it  proper  to  follow  in  a  case  of  this  nature,  in  the  absence 
of  a  statute  of  the  State  controlling  the  subject.  The  complain- 
ants have  relied  on  Siegert  v.  Findlater,  7  Oh.  Div.  801  ;  :^5 
Eng.  Bep.  21,  wherein  the  present  complainants,  after  the  death 
of  their  father,  were  awarded  injunction  by  Justice  Fry  in  Eng- 
land. The  same  point  respecting  misrepresentation  seems  to  have 
been  made  in  that  case,  and  to  have  been  made  in  the  pleading ;  but 
just  how  it  was  pleaded  does  not  appear.  The  learned  judge  however 
overrules  the  objection,  but  his  reasoning  is  most  unsatisfactory. 
We  do  not  see  how  the  misrepresentation  of  the  fact  that  Dr.  Sie- 
gert is  personally  compounding  these  bitters  is  announced  and  ex- 
plained by  the  statement  that  he  has  removed  to  Port  of  Spain  in 
the  Island  of  Trinidad.  The  point  is  treated,  in  that  case,  as  if 
the  misrepresentation  was  solely  of  the  place  of  manufacture, 
which,  in  fact,  is  the  most  harmless  part  of  the  misrepresentation. 
Upon  that  question  we  cannot  regard  the  PindkUer  decision  as  of 
sufficient  authority  to  control  the  case  as  now  presented  to  us.  In 
the  case  of  Robertson  y.  Berry,  50  Md.  591 ;  s.  c,  33  Am.  Bep. 
328,  wherein  the  property  right  of  a  publisher  to  the  title  and 
name  of  his  work  is  recognized  in  analogy  to  the  law  of  trade- 
marks, and  relief  was  granted  against  imitation,  the  point,  on 
which  we  dispose  of  this  case,  did  not  arise,  and  the  case  is  dis- 
tinguishable from  this.  This  decision  therefore  is  not  intended  to 
depart  from  any  of  the  principles  therein  established. 

For  the  reasons  we  have  assigned  the  decree  in  this  cause  must 
be  reversed  and  the  bill  of  complaint  must  be  dismissed. 

Decree  reversed,  and  Mil  dismissed. 
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m  Md.  807.) 
MunMpal  corporation  —  ardinanee  —  nuisance. 

Under  a  power  to  prevent  and  remove  nuisances  and  regulate  the  places  where 
offensiTe  trades  are  carried  on,  a  citj  maj  not  prohibit  the  operation  of 
lime-kilns.* 

INDICTMENT  for  nuisance.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

Wm.  M.  Merrick,  for  appellant. 
J.  Alexander  Preston  and  Robert  D.  Morrison,  for  appellee. 

Alvey,  C.  J.  Whatever  power  can  be  properly  exercised  by  the 
municipal  authorities  of  the  city  of  Baltimore  over  the  rights  and 
property  of  the  citizen,  under  the  denomination  of  police  regula- 
tions, must  be  derived  from  the  legislature  of  the  State.  It  must 
be  by  express  grant,  or  by  fair  and  reasonable  intendment ;  for 
otherwise  the  trades  and  business  of  the  people  would  be  at  the 
mercy,  and  be  made  dependent  upon  the  caprice,  of  those  who  might 
exercise  municipal  power,  instead  of  being  governed  and  regulated 
by  the  general  law  of  the  land.  Within  the  power  granted;  the 
degree  of  necessity  or  propriety  of  its  exercise  rests  exclusively  with 
the  proper  corporate  authorities ;  but  in  all  cases  the  power  exer- 
cised, or  attempted  to  be  exercised,  must  depend  upon  tlie  nature 
and  extent  of  the  power  granted,  and  whenever  the  question  of  the 
existence  or  limit  of  power  is  raised,  it  becomes  the  plain  duty  of 
the  courts  to  see  that  the  corporate  authorities  do  not  transcend  the 
authority  delegated  to  them. 

The  legislature  has  delegated  to  the  city  of  Baltimore  very  large 
and  ample  powers  to  preserve  health,  and  to  prevent  and  remove 
nuisances,  and  also  to  regulate  the  places  for  carrying  on  lawful 
but  offensive  trades ;  but  this  power,  as  ample  as  it  is,  does  not 
authorize  the  excess  of  an  unlimited  control  over  the  trades  and 
business  occupations  of  the  people.     The  terms  of  the  grant  of 

•See  J9MA  Ohksago  OUiy  By.  Co.  ▼.  Toufn  of  Lake  F»mo  (105  m.  207),  44  hm. 
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power  by  the  State  to  the  city  are,  that  the  mayor  and  city  coancil 
shall ''  have  power  to  pass  ordinances  to  preserre  the  health  of  the 
city,  to  prevent  and  remove  nuisances,  and  to  prevent  the  intro- 
duction of  contagious  diseases  within  the  city  and  within  three 
miles  of  the  same,  and  may  regulate  the  places  for  manufacturing 
soap  and  candles,  the  erecting  of  slaughter-houses  and  distilleries, 
and  where  every'  other  offensive  trade  is  carried  on/'  Code,  Pub. 
Local  Laws,  art  4,  §  707. 

It  was  under  the  power  thus  granted  that  ordinance  No.  113  of 
1882  was  passed  to  be  added  as  section  43^  to  article  23  of  the 
Gity  Code.  That  ordinance  provides  **  that  from  and  after  May  1, 
1882,  it  shall  not  be  lawful  for  any  person  or  persons,  or  body  cor- 
porate,  to  work,  operate  or  continue  in  use,  for  the  purpose  of 
burning  oyster-shells  or  stone  lime,  any  kiln  situated  or  erected 
within  the  limits  of  the  city  of  Baltimore,  under  a  penalty 
of  twenty  dollars  for  each  and  every  day  such  kiln  may  be  so 
worked,  operated  or  continued  in  use  for  the  purpose  aforesaid." 

It  will  thus  be  perceived  that  by  this  sweeping  ordinance  the 
entire  industry  of  lime  burning  within  the  limits  of  Baltimore  is  at 
once  forbidden  and  destroyed.  Though  the  kilns  may  be  on  the 
remotest  outskirts  of  the  city,  and  beyond  the  reach  of  habitation, 
where  they  are  not  now,  and  may  never  become  nuisances,  and 
from  whence  they  could  in  no  manner  affect  the  health  of  the  city, 
they  are  all  declared  to  be  unlawful,  and  are  forbidden  to  be  con* 
tinned.  A  stronger  exertion  of  municipal  power  has  seldom  been 
attempted  to  be  exercised  over  the  property  and  the  lawful  pursuits 
of  the  citizen ;  and  to  support  the  ordinance  by  which  such  results 
are  designed  to  be  effected,  the  authority  in  the  city  must  appear 
to  be  plain  and  unmistakable. 

The  indictment  in  this  case  was  found  under  act  of  1880,  chap. 
211,  for  the  alleged  violation  of  the  ordinance  No.  113,  just  recited  ; 
and  it  simply  charges,  after  reciting  the  ordinance  verbaiiniy  that 
from  the  1st  to  the  18th  of  May,  1883,  the  defendant  *'did  un- 
lawfully work,  operate,  and  continue  in  use,  a  certain  kiln,  situate 
within  the  limits  of  the  city  of  Baltimore,  for  the  purpose  of  burn- 
ing oyster  shells  and  stone  lime,  contrary  to  the  ordinance  in  such 
case  made  and  provided."  There  is  nothing  alleged  to  constitute 
the  lime  kiln  of  the  defendaiit  a  nuisance,  nor  is  it  alleged  that 
it  is  a  nuisance  per  se,  either  as  to  health,  comfort,  or  danger  to 
property.     It  is  simply  alleged,,  as  will  be  observed,  that  the  de- 


OCTOBER  TBBM,.1883.  JOT 

State  y.  Mott. 


fendant  operated  his  lime  kiln  within  the  limits  of  the  city,  con* 
trary  to  the  terms  of  the  ordinance,  which  absolutely  prohibits  the 
operation  of  any  lime  kiln,  without  reference  to  its  local  surround- 
ings, within  the  limits  of  the  city  after  a  certain  date. 

The  defendant  demurred  to  the  indictment,  as  it  was  his  right 
to  do,  and  thereby  admitted  the  fact  that  he  had  operated  his  lime 
kiln  as  charged.  Indeed  he  was  reduced  to  the  alternative  of  either 
denying  the  fact  that  he  had  operated  his  lime  kiln  after  the  time 
designated  in  the  ordinance,  or  taking  issue  in  law  as  to  the  validity 
of  the  ordinance.  He  made  the  latter  issue,  and  that  presented 
the  question,  whether  or  not  it  was  competent  to  the  mayor  and 
city  council,  by  ordinance,  under  the  authority  delegated  to  them, 
to  prohibit  absolutely,  without  condition  or  qualification,  the  burn- 
ing of  lime  within  the  limits  of  the  city  of  Baltimore. 

Now  it  is  well  known  and  understood,  that  the  burning  of  lime 
is  not  an  unlawful  business  or  trade,  and  is  not  a  nuisance  in  ita 
nature  per  se,  irrespective  of  the  location.  On  the  contrary,  it  i» 
one  of  a  multitude  of  most  useful  and  necessary  processes  for  the 
benefit  of  society  and  for  its  material  improvement,  but  which  may, 
from  mere  local  conditions,  become  nuisances.  Or  as  said  in 
AldreeTs  case,  9  Co.  59  a,  ^^  the  building  of  a  lime  kiln  is  good 
and  profitable ;  but  if  it  be  built  so  near  a  house  that  when  it 
bums  the  smoke  thereof  enters  into  the  house,  so  that  none  can 
dwell  there,  an  action  lies  for  it."  But  neither  in  the  ordinance, 
nor  in  the  indictment  founded  thereon,  is  there  any  thing  apparent 
that  justifies  the  conclusion  that  all  the  lime  kilns  within  the 
limits  of  the  city,  and  which  have  been  prohibited  operation,  are 
in  fact  nuisances.  And  not  being  nuisances  in  their  nature,  irre- 
spective of  their  local  surroundings,  it  is  very  clear  that  there  has 
been  no  authority  conferred  upon  the  mayor  and  city  council  to 
make  them  nuisances,  either  to  health,  comfort  or  property,  by 
simply  declaring  them  so.  In  the  absence  of  such  express  au- 
thority, the  principle  is  too  well  settled  to  require  the  citation  of 
authorities  for  its  support,  that  a  particular  use  of  property  de- 
clared a  nuisance  by  an  ordinance  of  a  municipal  corporation  does 
not  make  such  use  a  nuisance,  unless  it  be  so  in  fact,  according 
to  the  common-law  or  statutory  definition  of  nuisance.  The 
ordinance  in  question  however  does  not  in  terms  declare  lime  kilns 
within  the  limits  of  the  city  nuisances.  It  simply  prohibits  their 
operation  altogether,  but  upon  what  particular  ground  doe;;  iint 
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distinctly  appear.  But  the  proyision  in  the  charter  only  confers 
authority  **  to  prevent  and  remove  nuisandes  ; "  and  the  mere  pos- 
sibility that  all  the  lime-kilns  within  the  limits  of  the  city  may  in 
the  future  become  nuisances  does  not  justify  the  city  in  prohibit- 
ing the  business  entirely  in  anticipation.  Upon  any  such  principle 
of  action  by  the  city,  many  of  the  most  valuable  and  indispensable 
trades  might  be  stopped. 

Whether  a  particular  lime-kiln  is  a  nuisance  or  not  is  a  mixed 
question  of  law  and  of  fact ;  and  an  indictment  for  maintaining 
«uch  kiln  as  a  nuisance  should  charge  the  facts  necessary  to  bring 
it  within  the  definition  of  a  nuisance,  or  at  least  within  the  power 
conferred  by  the  statute  to  suppress  it.  Here  the  power  conferred 
by  the  statute,  and  attempted  to  be  executed  by  the  general  prohib- 
itory ordinance,  cannot  be  taken  to  authorize  the  extra-judicial  con- 
demnation and  destruction  of  that  as  a  nuisance,  which  in  its 
nature,  situation  or  use,  is  not  or  may  not  be  such.  1  Dill.  Mun. 
Corp. (3d  ed.),  §  374,  and  the  cases  there  cited;  Wood  Nuis.,  g  740. 
To  have  adjudged  the  indictment  good  would  have  required  the 
court  to  assume  that  all  the  lime-kilns  within  the  limits  of  the  city 
were  nuisances  per  se,  without  regard  to  their  location,  or  that  they 
were  allowed  by  the  statute  to  be  condemned  unconditionally.  This 
the  court  would  not  have  been  justified  in  doing  as  matter  of 
law  ;  nor  would  the  court  have  been  justified  in  assuming  that  all 
«uch  lime-kilns  would  necessarily  become  nuisances,  and  were 
therefore  subject  to  the  power  of  prevention. 

In  the  case  of  Oknn  v.  Mayor,  etc.,  of  Baltimore,  5  Oill  &  Johns. 
429,  this  court,  in  speaking  of  the  power  of  city  authorities  to 
abate  nuisances,  said  :  '^  Thus,  whether  the  various  manufactories 
spoken  of  in  the  17th  section  of  the  ordinance  are  calculated  to 
endanger  the  habitations  or  the  health  of  the  inhabitants,  may  be 
a  matter  of  science,  upon  which  possibly  a  diversity  of  views  might 
be  entertained,  and  thus  the  legitimate  exercise  of  the  power  might 
become  a  mixed  question  of  law  and  of  fact.  The  city  authorities 
might  pronounce  that  to  be  a  nuisance  which  evidence  might  show 
was  not  a  nuisance.  They  might  prohibit  a  particular  occupation 
upon  the  ground  that  it  increased  the  danger  of  fire,  when  the  re- 
yerse  could  be  shown  by  the  concurring  testimony  of  all  men.  The 
power  therefore  or  the  want  of  power  to  suppress  a  jiarticular  occu< 
pation  as  a  nuisance,  or  as  a  means  of  preventing  fire,  should  be 
shown  in  proof."    And  if  required  to  be  shown  in  proof,  upon 
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every  principle,  in  a  criminal  proceeding,  should  the  facts  to  con- 
stitute the  crime  be  alleged  in  the  indictment.  The  party  pro- 
ceeded against  should  have  the  liberty  and  the  opportunity  to  con- 
trovert the  facts.  He  is  not  to  be  concluded  on  the  question  of 
power,  simply  by  the  action  of  the  city  authorities  in  the  adoption 
of  the  ordinance. 

Nor  can  the  ordinance  in  question  be  sustained  under  that  clause- 
(d  the  section  of  the  charter  before  recited,  which  authorizes  the^ 
city  to  *'  regulate  the  places  for  manufacturing  soap  and  candles, 
etc.,  and  where  every  other  offensive  trade  is  carried  on.'' 

That  power  assumes  the  existence  of  such  trade,  and  that  they 
may  be  carried  on  within  the  limits  of  the  city.  The  power  dele- 
gated is  simply  to  regulate  the  places  where  they  are  carried  on,, 
and  not  to  forbid  their  being  carried  on,  or  to  destroy  them 
altogether.  It  is  assumed  in  the  power  granted  that  such  trades 
will  not  be  carried  on  under  such  condifcion  of  things  as  to  consti- 
tute them  nuisances,  and  thus  bring  them  within  the  scope  of  the 
general  power  to  prevent  or  remove  nuisances ;  but  that  they  will 
be  carried  on  at  proper  places,  subject  to  the  regulating  power  of 
the  city.  And  such  being  the  case,  it  is  well  settled  that  a  power 
simply  to  regulate  does  not  embrace  a  power  to  prohibit  or  destroy 
a  trade  or  occupation.  1  Dill.  Mun.  Corp.  (3d  ed.),  §  325  ;  Rad- 
eckt^s  case,  49  Md.  217.  If  therefore  lime-kilns  be  classed  among 
the  oflfonsive  trades,  subject  to  have  the  places  of  their  operation 
regulated  by  the  city,  they  iire  not  liable  to  be  prohibited,  unless 
they  be  nuisances  in  fact,  according  to  legal  definition.  On  the 
contrary,  the  very  power  of  regulation  is  a  full  recognition  of  the 
legal  right  to  maintain  the  kilns  within  the  city,  unless  and  until 
they  become  nuisances  in  fact. 

Upon  the  whole,  we  are  of  opinion  that  the  ordinance  No. 
113,  designated  as  section  43^  in  article  23  of  the  Baltimore  City 
Code,  is  void  for  the  reasons  we  have  stated  ;  and  consequently  the 
demurrer  to  the  indictment,  founded  upon  such  ordinance,  waa 
properly  sustained  by  the  court  below,  and  we  must  therefore  af- 
firm the  judgment. 

Judgment  affirmed. 
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McElboy  v.  Seery. 
(fii  ifd.an.) 

Biaiute  of  ftra/Hds  —  memorandum  —  icUe —  insoitency  —  veiUng  of  UUe, 

A  bill  of  merehAndise,  containing  the  buyer's  name  and  a  statement  of  the 
items  and  prices,  but  not  signed,  is  not  a  memorandnm  within  the  statute 
of  frauds.* 

Ooods  being  sold  on  credit,  and  shipped  to  the  buyer,  and  he  becoming  in- 
solvent subsequent  to  the  sale,  but  the  goods  not  being  stopped  in  transit, 
title  vests  in  his  assignee  on  delivery. 

TROVER.    The  opinion  states  the  case.    The  plaintiff  had  jndg* 
ment  below. 

Frank  Oosnett^  for  appellant. 
Wm.  Reynolds,  for  appellee. 

Robinson,  J.  On  the  18th  of  September,  1882,  T.  Francis  HaU, 
trading  as  T.  Francis  Hall  &  Co.,  ordered  through  one  Richards, 
salesman  for  the  appellee,  a  bill  of  merchandise,  amounting  to 
$364.  The  goods  were  sold  on  a  credit  of  sixty  days,  to  be 
delivered  in  Baltimore.  At  the  time  the  order  was  given,  the  fol- 
lowing memorandum  in  writing  was  made  by  Richards. 

<'T.  F.  Hall  &  Co.,  88  South  Charles  street,  Baltimore,  Mary- 
land.'' Then  follows  an  itemized  statement  of  the  goods  thus 
ordered  and  the  prices  agreed  to  be  paid  for  the  same.  Richards 
says  the  memorandum  was  made  in  order  that  the  appellee  might 
fill  the  order,  and  for  no  other  purpose.  It  was  neither,  signed  by 
him  nor  by  Hall.  On  the  same  day  Richai'ds  mailed  the  order 
directed  to  the  appellee  at  Providence,  Rhode  Island,  by  whom  it 
was  received  on  the  19th  of  September.  On  the  20th  of  September, 
Hall  made  an  assignment  to  the  appellant  of  all  his  property, 
rights  and  credits  for  the  benefit  of  his  creditors.  On  the  22d  of 
September  the  appellee  shipped  the  goods  m  controversy  by  express, 
consigned  to  T.  Francis  Hall  &  Co.,  88  South  Charles  street,  Balti- 
more, and  on  the  25th  of  September  the  appellant,  being  notified  by 
the  express  company  of  their  arrival,  he  directed  the  goods  to  be 
delivered  to  Higgins,  Cobb  ft  Co.,  auctioneers,  by  whom  they  were 

*  See  47  Am.  Rep.  529,  note. 
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«oId,  together  with  the  stock  in  trade  of  Hall  ft  Co.,  at  auction. 
During  the  month  of  October,  1882,  the  appellant  notified  the 
appellee  of  the  assignment  to  him  from  Hall  &  Co.,  and  requested 
him  to  forwanl,his  claim  ;  and  on  the  3l8t  of  October  the  appellee 
directed  his  book-keeper  to  make  up  and  forward  a  statement  of 
his  claim,  which  was  accordingly  done  and  was  received  by  the  ap- 
])ellant  about  the  Ist  of  November.  The  appellee  subsequently 
sued  the  aiipellunt  in  trover  to  recover  the  value  of  the  goods. 

Two  questions  arise  in  this  case :  First.  Was  there  a  note  or 
memorandum  in  writing  of  the  contract  of  sale  within  the  17th 
section  of  the  statute  of  frauds  ?  By  the  common  law,  all  that 
was  required  to  give  validity  to  a  sale  of  personal  property,  what- 
ever may  have  been  the  amount  or  value,  was  the  mutual  assent  of 
the  parties  to  the  contract.  This  once  established  by  evidence, 
either  verbal  or  written,  that  the  one  should  transfer  the  absolute 
pro}ierty  in  the  thing  to  the  other  for  a  money  price,  the  contract 
was  completely  proven  and  binding  on  both  parties.  To  prevent 
frauds  and  perjuries  however  the  17th  section  of  the  statute  of 
frauds  provided  that  no  contract  for  the  sale  of  goods,  etc.,  of  the 
value  of  ten  pounds  or  upward  should  be  valid,  except  the  buyer 
shall  receive  and  accept  part  of  the  goods  so  sold,  or  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  or 
their  agents  thereunto  lawfully  authorized.  It  is  essential 
therefore  that  the  written  memorandum  should  show  who  are 
the  contracting  persons.  Not  only  who  is  the  person  to  be 
charged,  but  also  who  is  the  person  in  whose  favor  he  is  charged, 
for  it  takes  two  to  make  a  bargain.  This  was  expressly  so  de- 
cided in  Champion  v.  Plummer^  4  Bos.  ft  Pul.  252,  where  the 
plaintiff  by  his  agent  wrote  down  in  a  memorandum  book  the  terms 
of  a  verbal  sale  to  him  by  the  defendant,  and  the  defendant  signed 
the  writing,  but  the  words  were  simply  '*  bought  of  W.  Plummer, 
etc,"  with  no  name  of  the  person  who  bought.  Sir  James  Mans- 
field, C.  J.,  said  :  '*How  can  that  be  said  to  be  a  contract,  or 
memorandum  of  a  contract,  which  does  not  state  who  are  the  con- 
tracting ])arties  ?  By  this  note  it  does  not  at  all  appear  to  whom 
the  goods  were  sold.  It  would  prove  a  sale  to  any  other  person  as 
well  as  to  the  plaintiffs."  And  again  in  Allen  v.  Bennett  3  Taunt. 
JB9,  the  agreement  was  written  in  a  book  belonging  to  the  plaintiff 
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and  was  signed  by  the  defendant,  but  the  plamtifTs  name  was  not 
in  the  book  and  was  not  mentioned  in  the  memorandum,  and  it  was 
held  that  the  memorandum  was  insuflScient.  Other  cases  might  he 
cited^  but  this  is  unnecessary.  Cooper  y.  Smith,  IQ  East,  103,  and 
Jacob  V.  Xtrk,  2  Moody  &  Sob.  222.  In  this  case  the  memorandum 
was  neither  signed  by  Hall  &  Co.,  nor  does  the  name  of  the  ap- 
pellee anywhere  appear  upon  the  face  of  it.  It  was  made  by  Rich- 
ards, the  salesman,  merely  as  an  order  to  be  filled  by  the  appellee, 
and  such  a  memorandum,  according  to  all  the  cases,  is  not  within 
the  seventeenth  section  of  the  statute. 

We  come  now  to  the  next  and  the  more  important  question.  Was 
there  a  delivery  aiid  acceptance  of  the  goods  P  They  had  been  ship- 
ped by  the  appellee  in  pursuance  of  Hall's  order,  and  they  had  ar- 
rived at  Baltimore,  and  all  that  was  necessary  to  complete  the  sale 
was  an  acceptance  by  him  or  by  his  agent.  Unless  then  the  assign- 
ment by  Hall  operated  as  a  revocation  of  the  agreement  to  buy,  he 
unquestionably  had  the  right  to  accept  them.  Now  it  is  weU  set- 
tled that  the  insolvency  of  the  buyer  does  not  in  itself  revoke  an 
agreement  for  the  purchase  of  goods  made  prior  to  the  insolvency. 
If  the  property  in  such  cases  is  delivered,  the  title  vests  in  the  as- 
signees. The  seller  may  stop  the  goods  in  transitu,  but  if  he  doea 
not,  the  title  passes  on  delivery.  Scott  v.  Petiit,  3  B.  &  P.  471  ; 
Heinekey  v.  Earle,  8  Ell.  &  Bl.  410  ;  Conyers  v.  Ennis,  2  Mason* 
236  ;  Blow  v.  Gage,  44  111.  217. 

The  same  principle  applies  to  the  case  of  a  voluntary  assignment 
for  the  benefit  of  creditors.  Here  Hall  conveyed  to  the  appellant 
all  his  property  of  every  kind  and  description,  whether  in  possession 
or  expectancy,  for  the  benefit  of  his  creditors,  without  preference- 
or  priority,  and  without  exacting  releases.  The  assignment  did  not 
interfere  with,  much  less  avoid  contracts  made  between  Hall  and 
other  parties.  On  the  contrary,  his  rights  and  interests  under  such 
contracts  parsed  to  the  assignee.  In  all  fairness  it -may  be  said  the 
appellant  ought  in  this  case  to  have  refused  to  accept  the  goods  and 
so  notified  the  appellee.  This  maybe  true,  but  in  other  cases  where 
the  property  is  of  a  perishable  character,  and  could  not  be  returned 
without  great  loss,  it  may  be  to  the  interest  of  the  seller  that  the 
iissignee  should  accept  and  thereby  complete  the  sale.  But  be  this 
as  it  may,  this  case,  like  all  other  cases,  must  be  governed  by  the 
general  principles  which  lie  at  tlie  bottom  of  all  sales  of  personal 
property.     The  seller  may  before  parting  with  the  property  provide 
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againBt  loss,  but  if  he  sees  proper  to  sell  on  credit,  relying  on  the 
ability  of  the  bnyer  to  pay,  the  law  cannot  in  all  cases  protect  him. 

The  case  of  Conifers  y.  Bnnis,  2  Mason,  236,  decided  by  Judge 
Story,  is  somewhat  analogous  to  the  one  now  before  us.  There 
Ronsmaniere,  a  merchant  of  Newport,  Bhode  Island,  on  the  4th  of 
May  ordered  of  the  plaintifiF,  a  merchant  of  Charlestown,  South 
.Carolina,  thirty  casks  of  rice.  On  the  6th  of  May  Rousmaniere  com- 
mitted suicide.  The  plaintiff  not  knowing  of  the  death  of  Rous- 
maniere, on  the  16th  of  May  shipped  the  rice  in  pursuance  of  the 
order,  and  on  the  24th  of  May  it  arrived  at  Newport.  The  rice  was 
delivered  to  the  administrators  of  the  intestate,  and  by  them  it  was 
sold,  and  it  was  held  that  the  vendor  had  no  right  either  to  reclaim 
the  i)roperty  or  the  proceeds  of  sale. 

'*  Nothing  is  better  settled/'  said  Judge  Stoby,  ^^  if  an  uninter- 
rupted series  of  authorities  can  settle  the  law,  than  the  doctrine 
that  the  vendor  in  cases  of  insolvency  can  stop  the  property  only 
while  it  is  in  its  transit.  If  it  has  once  reached  the  consignee,  there 
is  an  end  of  all  right  to  reclaim  it  as  a  pledge  for  the  payment  of 
the  purchase- money.  If  the  doctrine  were  to  go  the  length  now 
contended  for,  it  is  far  from  certain  that  it  would  promote  public 
convenience  or  policy.  Where  could  we  stop  ?  Could  it  be  applied 
with  safety  to  purchases  made  at  any  distance  of  time,  if  it  should 
turn  out  in  the  event  that  the  buyer  was  then  insolvent  ?  " 

in  this  case  the  goods  were  not  only  delivered  to  the  appellant, 
but  the  appellee  with  knowledge  of  the  assignment  forwarded  his 
claim  to  the  assignee  to  be  filed  for  distribution.  There  is  no  ground 
on  which  an  action  of  trover  can  be  maintained  against  the  appel- 
lant. The  court  erred  therefore  in  granting  the  appellee's  prayer, 
and  we  must  reverse  the  judgment  without  awarding  a  new  trial. 

Judfftneni  reversed^  without  awarding  a  new  trial, 
V0L.XLVIII  — 16 
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F1B8T  National  Bahk  of  Floba  ▼.  Ola&k. 

(UMd.  40a) 
Nsffotiaide  ingtmrneni—dntft  mtthormed  dy  tdtgram — countermaiUL 

Where  one,  bjr  tolegnun,  Aathoriiee  a  draft  to  be  drawn  on  him.  and  it  ia  so 
drawn,  and  dlsooonted  on  the  faith  of  the  telegram,  bat  he  snbeeqnently 
oonntermands  the  authority  by  telegnan,  he  cannot  be  held  as  aoeeptor  nor 
for  breach  of  promise  to  accept.* 

ACTION  of  damages  for  refusal  to  pay  a  draft     The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

D.  8.  Brtseoef  for  appeUant 

Joseph  C.  France  and  John  Preniiss  Foe,  for  appellee. 

BoBiKSON,  J.  D.  N.  XJIm  &  Co.  were  engaged  in  the  business 
of  buying  and  shipping  grain  at  Flora,  Illinois,  and  the  appellee 
was  their  correspondent  in  Baltimore.  On  the  22d  of  September, 
1882,  TJlm  &  Co.  wrote  to  the  appellee  for  permission  to  draw  on 
him  for  tlydOO,  to  which  he  replied  by  telegram  as  follows  : 

(No.  1.)  "^  Baltimore,  September  26, 1882. 

''  On  account  of  decline,  you  can  draw  on  us  for  $750  ;  will  sell 
spot ;  hold  steamer ;  is  our  action  satisfactory  ? 

''  Thos.  S.  Clark  ft  Sons." 

To  this  IJlm  ft  Go.  at  once  replied  : 

(No.  2.)  ''  Flora,  September  26,  1882. 

''No.     Allow  draft  as  required,  or  turn  over  bills.     Answer 

quick. 

*'D.  N.  UlmACo." 

The  appellee  then  telegraphed  : 

(No.  3.)  **  Baltimore,  September  26,  1882. 

''  Cannot  allow  draft ;  market  cent  higher  than  close ;  cannot 
turn  over  shipment ;  will  sell  to  best  advantage. 

"Thos.  S.  Clark  ft  S0K&'' 

*^See  Brinkman  v.  Hunter  (72  Mo.  172),  89  Am.  Rep.  482. 
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To  this  Ulm  &  Go.  replied  : 

(No.  4.)     ^'  Will  draw  on  you  for  $750 ;  it  is  not  satisfactory." 

And  the  appellee  answered  : 

(No.  5.)  **  Market  higher ;  do  not  draw  for  $750 ;  account  will 
not  stand  it." 

« 

After  sending  telegram  No.  2,  and  receiving  telegram  No.  S,  in 
the  aboye  series,  TJlm  ft  Go.  exhibited  to  the  cashier  of  the  appel- 
lant the  telegram  marked  No.  1,  and  drew  a  sight  draft  for  $750 
on  the  appellee,  which  was  discounted  by  the  appellant. 

This  draft  the  appellee  loused  to  pay. 

Upon  these  facts  two  questions  arise,  and  first,  is  the  appellee 
liable  as  acceptor  ?  That  one  may  be  liable  as  acceptor  of  a  bill 
drawn  in  pursuance  of  a  written  promise  to  accept,  and  upon  the 
faith  of  which  the  holder  has  advanced  money,  is  well  settled  in 
this  State.  Lewis  y.  Kramer,  3  Md.  265;  Franklin  Bank  of  BaUi- 
more  y*  Lynch,  52  id.  270;  8.  c,  36  Am.  Bep.  375.  In  such  cases 
howeyer  it  is  necessary  that  the  bill  should  be  drawn  within  a 
reasonable  time  after  the  promise  made,  for  otherwise  the  drawer 
will  be  presumed  to  have  declined  to  act  on  the  authority  thus 
given,  and  the  drawees  will  not  be  construed  to  have  intended  an 
indefinite  liability.  And  second,  the  promise  must  so  describe  the 
bill  that  there  can  be  no  doubt  of  its  application  to  it.  This  was 
so  expressly  held  in  Coolidge  v.  Payson,  2  Wheat.  66,  and  held  too, 
upon  the  authority  of  PiUans  v.  Van  Mierap,  3  Burr.  1663 ;  Pier- 
eon  v.  Dunhp,  Cowp.  571,  and  Mason  v.  Hunt,  Doug.  296.  These 
cases  were,  it  is  true,  somewhat  questioned  in  Johnson  v.  CoUings, 
1  East,  98,  and  Clarke  v.  Cock,  4  id.  5T,  Lord  Ebkyok  saying, 
that  the  court  had  in  these  cases  carried  **  the  doctrine  of  implied 
aoceptauces  to  the  utmost  verge  of  the  law ;  and  he  doubted 
whether  it  did  not  even  go  beyond  the  proper  boundary." 

And  when  the  question  arose  in  Bank  of  Ireland  v.  Archer,  11 
Hees.  &  Wels.  382,  decided  in  1843,  on  a  parol  promise  to  accept, 
Baron  Pabk  held,  such  promise  did  not  amount  to  an  acceptance, 
although  the  bill  was  discounted  for  the  drawer  on  the  faith  of 
the  promise.  The  question  was  set  at  rest  in  England  by  statute 
19  and  20  Vict.,  chap.  97,  §  6,  which  provided  that  no  one  should 
be  bound  as  acceptor  unless  the  acceptance  be  written  on  the  bill 
and  signed  by  the  acceptor,  or  by  some  one  authorized  by  him. 
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In  this  country  however  the  courts  have  generally  held  to  the 
doctrine  of  implied  acceptance,  as  laid  down  by  the  Supreme  Court 
in  Coolidge  y.  Payson^  being  careful  at  the  same  time  not  to  enlarge 
it^  for  the  reason  that  such  acceptances  must  necessarily  affect  the 
credit  of  bills  and  impair  their  commercial  yalne.  And  accord- 
ingly in  Franklin  Bank  of  BaUimore  v.  Lynch,  52  Md.  280 ;  s.  c, 
36  Am.  Rep.  375,  where  the  drawer  was  authorized  by  a  telegram  re- 
ceived late  on  Saturday  to  draw  for  1750,  and  in  pursuance  of  which 
a  sight  draft  for  $750  was  drawn  by  him  on  the  Monday  following ; 
this  draft  was  discounted  by  the  plaintiff  on  the  faith  of  the  telegram 
thus  feceived  by  the  drawer,  and  it  was  held,  the  defendant  was  not 
liable  as  acceptor,  because  the  telegram  did  '^  not  limit  or  specify 
the  terms  of  the  draft,  nor  designate  the  time  for  which  it  was  to  be 
drawn.  ^'  Now,  if  the  American  doctrine  of  implied  acceptances  is 
to  be  adhered  to  at  all,  it  does  seem  to  me,  with  great  deference,  that 
Lynches  case  falls  directly  within  it  The  authority  to  draw  was  un- 
qualified ;  the  telegram  was  received  late  on  Saturday,  and  the  draft 
was  drawn  on  Monday  following  for  the  precise  amount  named  in 
the  telegram.  Upon  these  facts,  and  in  the  absence  of  all  i)roof 
to  the  contrary,  there  was,  it  seems  to  me,  such  a  connection 
between  the  authority  given  and  the  draft  drawn  as  to  leave  no 
doubt  of  its  being  the  identical  draft  drawn  in  pursuance  of  the 
telegram.  But  be  this  as  it  may,  the  decision  in  Lynches  case  is 
binding  upon  us,  and  being  so,  it  is  clear  the  appellee  in  this  case 
cannot  be  held  liable  as  acceptor. 

We  come  now  to  the  second  question  :  Is  he  liable  for  a  breach 
of  promise  ?  And  here  the  courts  in  this  country  liave  drawn  a 
distinction  between  the  liability  of  one  as  acceptor,  and  his  liability 
on  a  promise  to  accept.  And  they  have  held  that  if  the  promisie 
to  accept  or  authority  to  draw  does  not  designate  and  specify  with 
sufficient  certainty  the  bill  to  be  drawn,  and  the  party  sued  be  not 
therefore  liable  as  acceptor,  he  may  be  held  liable  on  his  promise 
to  accept.  Whether  this  is  a  distinction  without  a  difference,  as 
has  been  intimated  by  some  judges,  it  is  supported  by  Boyce  v. 
Edwards,  4  Pet.  Ill ;  EumbUy.  Wiggiu,  2  Story,  213  ;  Cari^ie  v. 
Morrison,  2  Mete.  381,  and  approved  by  this  court  in  Lynches 
case,  52  Md.  270.  These  cases  rest  upon  the  principle  that  the 
authority  to  draw  implies  a  promise  to  accept  and  pay  the  draft,  and 
this  promise  inures  to  the  benefit  of  any  bona  fide  holder  who  takes 
it  on  the  faith  of  the  promise.    It  is  a  liability  therefore  founded  on 
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agreement  constitnting  a  valid  contract  between  the  promisor  and 
promisee,  inuring  to  the  benefit  of  a  third  party  who  has  been  in- 
duced to  advance  money  on  the  faith  of  the  agreement. 

The  liability  in  snch  cases  being  founded  on  the  promise  to  ac- 
cept and  pay  the  draft,  this  suit  cannot  be  maintained  unless  there 
was  a  promise  on  the  part  of  the  appellee  to  accept  it  at  the  time 
the  draft  in  controversy  was  drawn.  And  this  the  proof  shows 
was  not  the  case.  TJlm  &  Co.  had  written  for  authority  to  draw 
for  $1,500,  and  this  the  appellee  refused,  but  did  authorize  them 
to  draw  for  1750,  provided  ''it  was  satisfactory."  If  Him  ft  Go. 
bad  accepted  this  offer,  and  the  draft  had  been  drawn  and  dis- 
counted on  the  faith  of  it,  an  action  would  lie  against  the  appellee 
for  a  breach  of  promise.  But  instead  of  accepting  IJlm  &  Go.  re- 
jected it,  and  renewed  the  request  to  draw  for  $1,500.  Such  were 
the  facts  when  this  draft  was  drawn  —  an  offer  by  the  appellee  to 
accept  a  draft  for  1750,  and  its  refusal  by  XJlm  ft  Go.  By  this  re- 
fusal he  was  no  longer  bound  by  the  original  offer,  unless  it  was 
renewed  and  accepted  by  XJlm  ft  Go.  No  principle  is  better  settled 
than  that  an  offer  must  be  accepted  on  the  terms  proposed.  If  it  be 
rejected  and  new  terms  are  introduced,  the  party  making  the  offer 
is  no  longer  bound,  unless  he  accepts  the  terms  thus  proposed. 

There  was  no  error  therefore  in  granting  the  defendant's  first 
prayer  and  in  refusing  to  grant  the  prayer  of  the  plaintiff. 

JudgmmU  affirmed. 


BussiET  y.  MoCUBLET. 

<ei  Md.  486.) 

Marriage —  ante-nuptial  tetUement  —  evasion. 

Bj  an  ante-nuptial  settlement  it  was  covenanted  that  the  wife  shonld  receive 
at  the  husband's  death,one  d  welling-hooae.  absolutely,  in  lieu  of  dower  and  aU 
other  interest  in  his  estate.  Shortly  before  his  death  the  husband  became 
estranged  from  his  wife,  and  so  left  her  by  will  only  a  leasehold  dwelling- 
house  of  small  value  and  incumbered,  instead  of  a  more  valuable  house 
which  he  had  designed  for  her,  and  gave  his  entire  estate  of  about  $100,000 
to  others,  ffeld,  that  the  widow  might  renounce  the  provision,  and  demand 
a  house  suitable  to  his  fortune  and  position  in  society,  or  a  sum  of  money 
equivalent  to  the  value  of  such  house. 
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ILL  for  gpecific  performance.    The  opinion  states  the 
The  plaintiff  had  judgment  below. 


Samuel  Snowden  and  Henry  Sioekbridjfe,  for  appeUants. 
John  H.  Handy,  for  appellee. 

ALYBYy  C.  J.  James  McCurley,  a  widower  with  seyeral  chil- 
dren, and  Susannah  S.  *Stauter,  a  widow  with  one  child,  were 
married  in  the  spring  of  the  year  1867  ;  and  in  contemplation  of 
the  marriage  they  entered  into  a  marriage  settlement,  dated  the 
28th  of  March,  1867.  By  this  settlement,  all  the  property  belong- 
ing  to  Mrs.  Stauter  was  secured  to  her  separate  use  and  control, 
and  exclusive  of  all  marital  rights  of  her  intended  husband ;  and 
in  consideration  of  the  marriage,  and  of  the  full  and  complete  sur- 
render and  relinquishment  of  all  right  and  claim  to  dower  in  the 
real  estate,  and  of  distributive  share  of  the  personal  estate  of  the 
intended  husband,  the  parties  entered  mto  the  following  stipulation, 
the  one  with  the  other  : 

^*  That  the  said  Susannah  S.  Stauter  shall,  if  she  survive  the 
said  James  McGurley,  receive  at  his  death,  from  said  McGurley's 
estate,  one  dwelling-house,  to  be  vested  in  her  absolutely,  in  lieu 
of  dower,  «  «  ^^  and  shall  resign,  and  she  doth  now,  by  these 
presents,  resign  and  acquit  all  right,  title  or  claim  to  dower,  or 
distributive  share,  in  the  estate  of  said  James  McCurley,  to  which, 
as  his  widow,  she  would,  without  this,  be  otherwise  by  law  en- 
titled." 

After  the  marnage  and  until  within  a  period  of  less  than  two 
years  prior  to  the  death  of  the  husband,  which  occurred  in  March, 
1881,  the  parties  lived  happily  together  as  man  and  wife ;  but  un- 
fortunate dissensions  and  alienation  of  feeling  occurred,  which 
resulted  in  a  separation  of  the  parties  ;  and  this  was  the  state  of 
things  at  the  time  of  the  death  of  Mr.  McCurley.  He  left  a  con- 
siderable estate,  amounting  to  about  1100,000,  composed  principally 
of  fee  simple  and  leasehold  property  in  the  city  of  Baltimore.  He 
disposed  of  his  entire  estate  by  will,  which  he  made  during  the 
period  of  alienation  from  his  wife.  By  his  will  he  recognized  his 
obligation  under  the  covenant  in  the  marriage  settlement,  and  he 
attempted  to  discharge  that  obligation,  by  a  bequest  of  a  small  lease- 
hold dwelling-house  and  premises,  on  North  Strieker  street,  to  his 
wife.  But  this  bequest  the  widow  has  renoanced,  as  being  in  fraud 
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of  the  coyenant  in  the  marriage  settlement.  And  the  bill  in  this 
ease  is  for  specific  performance  of  the  covenant,  and  the  com- 
plainant charges  that  this  bequest  to  her  was  simply  illusory,  and 
was  made  with  a  studied  design  of  depriving  her  of  what  it  was  really 
intended  originally  she  should  have,  and  of  putting  her  off  with  a 
provision  wholly  inadequate  and  inappropriate  to  her  needs,  and 
in  frand  and  disregard  of  her  just  rights  under  the  deed  of  settle- 
ment. She  charges  that  the  house  and  premises  bequcatlied  to  her 
by  the  will  are  of  small  value,  in  an  objectionable  location,  and  are 
subject  to  a  considerable  ground-rent ;  whereas  the  house  really 
built  for  her,  on  West  Baltimore  street,  and  which  was  designed  to 
come  to  her,  in  the  event  of  her  surviving  her  husband,  in  fulfil- 
ment of  the  requirement  of  the  covenant,  is  of  far  greater  value, 
less  objectionable  in  locaiion,  and  in  every  respect  better  suited  to 
her  condition  and  comfort,  than  the  house  on  Strieker  street ;  but 
which  house  thus  designed  for  her,  on  West  Baltimore  street,  the 
husband,  shortly  before  his  death,  conveyed  to  his  daughter  Mrs. 
Seed. 

If  the  case  stated  in  the  bill  be  clearly  made  out  by  the  proof, 
there  certainly  ought  to  be  a  remedy  for  the  grievance  suffered  by 
the  widow. 

The  terms  of  the  covenant  are  exceedingly  indefinite,  and  difficult 
to  construe.  It  is  plain  enough  that  the  complainant,  in  the  event 
of  surviving  her  husband,  was  entitled  to  receive  a  dwelling-house 
from  his  estate.  But  what  sort  of  a  dwelling-house,  of  what  size, 
style  or  value,  or  where  located,  or  whether  of  fee  simple  or  lease- 
hold, or  by  whom  to  be  selected,  or  whether  it  was  to  be  purchased 
or  built  from  the  assets  of  the  estate,  or  be  confined  to  a  selection 
from  the  dwelling-houses  that  the  husband  might  leave  as  part  of 
his  estate  —  are  questions  in  regard  to  which  the  covenant  is  silent. 
The  most  that  can  be  done,  in  regard  to  these  matters,  is  to  make 
inferences  from  the  surrounding  circumstances  of  the  case,  as  to 
the  real  intention  of  the  parties. 

It  is  very  clear,  upon  the  terms  of  the  covenant,  that  the 
complainant  did  not  become  entitled  to  the  settlement  of  any 
dwelling-house  before  the  death  of  her  husband,  but  only  in  the 
event  that  she  should  survive  him.  She  acquired  therefore  no  right 
or  title  to  any  particular  dwelling-house  before  the  death  of  her 
husband ;  and  there  is  nothing  in  the  terms  of  the  covenant  to 
justify  the  conclusion,  either  that  the  husband  had  the  right  to 
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conclude  the  wife  by  his  will,  or  that  she  had  the  right  of  aelection 
after  his  death.  And  though  the  husband  may  have  intended,  or 
in  fact  built  a  particular  house,  with  a  view  to  the  fulfillment  of 
the  covenant  witli  his  wife,  that  did  not  bind  him  to  set  apart  that 
particular  liousc*  and  none  other  for  her  use  and  benefit  under  the 
covenant.  Until  his  death  the  wife  had  no  right  to  claim  a  dwell- 
ing-house, and  then  only  such  dwelling-house  as  would  reasonably 
answer  the  requirement  of  the  covenant.  The  whole  question  there- 
fore comes  to  this  :  What  would  be  a  reasonable  compliance  with 
the  covenant,  according  to  the  events  and  circumstances  of  the 
case  ? 

The  proof  shows  that  the  husband  and  his  family  occupied  a  re- 
spectable position  in  society,  though  plain  and  unostentatious  in 
their  mode  and  style  of  living.  It  cannot  be  supposed  that  the 
husband,  at  the  time  of  making  the  contract,  intended  his  wife,  in 
the  event  of  her  surviving  him,  to  live  in  a  mode  and  style  less 
comfortable,  or  in  appearance  less  respectable  than  that  in  which  he 
and  his  family  had  lived  up  to  the  time  of  his  death.  In  conformity 
to  this  supposition,  it  is  made  clear  upon  the  proof,  that  the  house 
on  West  Baltimore  street,  in  which  he  and  his  wife  had  lived  for 
several  years,  was  really  designed  for  his  wife  in  the  event  of  her 
surviving  him.  The  proof  in  the  case  of  his  acts  and  repeated 
declarations  upon  the  subject  make  this  clear  beyond  doubt.  And 
but  for  the  unfortunate  estrangement  that  occurred,  there  can  be 
but  little  reason  to  doubt  that  he  would  have  designated  that  par- 
ticular dwelling-house  for  his  wife,  instead  of  the  one  on  Strieker 
street.  But  as  we  have  said,  he  was  not  bound  to  set  apart  any  par- 
ticular dwelling-house,  in  anticipation  of  the  event  upon  the  occur- 
rence of  which  alone  the  wife  would  become  entitled. 

That  a  court  of  equity  has  jurisdiction  upon  application  for 
specific  performance  to  decree  the  assignment  of  a  particular  house, 
or  the  erection  or  purchase  of  a  house,  to  gratify  the  requirement 
of  the  contract  sought  to  be  specifically  performed,  would  seem  to 
admit  of  no  question  or  doubt.  But  in  all  such  cases  the  agree- 
ment must  be  sufficiently  definite  to  guide  the  court  in  the  direc- 
tion to  be  given  for  the  specific  performance,  or  at  any  rate  that 
it  may  be  made  certain  and  definite  upon  proper  inquiry.  Starer 
v.  Oreat  Western  Railway  Co.,  2  Y.  &  Coll.  Oh.  48,  53  ;  Wilson 
V.  Furness  Bailtoay  Co,^  L.  R.,  9  Eq.  28  ;  Lytton  v.  OrecU  North. 
Railway  Co.,  2  Kay  ft  Johns.  394 ;  Hood  v.  North-eastern  Railway 
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Oo.,  L.  B.,  8  Eq.  666;  8.C.,  L.  R,  5  Ch.  App.  525;  Wilson  y.  North- 
iimpiofi  d  Banbory  June.  Railway  (70.,  L.  R.,  9  Ch.  App.  279.  In 
the  last  mentioned  case,  a  railroad  company  agreed,  for  valuable  con- 
sideration, with  the  landowner  to  erect  and  fit  up  a  station  on  cer- 
tain lands  which  they  had  bought  from  him ;  but  the  agreement 
contained  no  further  description  of  the  station,  nor  any  stipulation 
as  to  the  use  of  it.  The  company  refused  to  erect  the  station  in 
the  specified  place,  but  substituted  one  at  a  distance  of  two  miles 
therefrom.  This  substituted  station  the  landowner  refused  to  ac- 
'Cept  in  lieu  of  the  one  to  which  he  was  entitled  under  the  agreement. 
And  the  court,  upon  application  for  specific  performance,  while 
holding  that  the  case  was  fully  within  the  jurisdiction  for  specific 
performance  of  the  agreement,  concluded  that  because  of  the  in- 
definite character  of  the  agreement,  more  complete  justice  could  be 
done  by  awarding  compensation,  by  way  of  damages,  under  the  Stat. 
21  and  22  Vict.,  known  as  Lord  Cairn's  act,  which  only  applies  in 
cases  where  the  court  had  jurisdiction  to  entertain  the  application 
for  specific  performance. 

In  the  case  before  us,  though  the  terms  of  the  covenant  be  very 
indefinite  in  many  respects,  yet  it  is  contended  that  the  subject- 
matter  of  the  covenant  was  made  entirely  certain  by  the  action  of 
the  husband  in  his  life-time,  by  selecting  the  particular  house  that 
he  intended  for  his  wife,  and  which  she  was  willing  to  accept. 
But  that  house,  as  before  stated,  was  disposed  of  in  the  life-time  of 
the  husband  ;  and  the  proof  does  not  show  that  he  left  any  other 
corresponding  house  that  could  be  awarded  to  the  wife  in  fulfillment 
of  the  contract.  The  complainant  contends  however  that  the 
covenant  constituted  a  charge  upon  the  estate  of  the  husband, 
including  a  house  on  West  Baltimore  street,  conveyed  to  Mrs. 
Reed,  and  therefore  as  Mrs.  Reed  was  a  volunteer  and  took  with 
notice,  that  house  still  remains  subject  to  the  operation  of  such 
charge.  But  in  this  proposition  we  do  not  concur.  The  convey- 
ance to  Mrs.  Reed,  though  not  for  a  valuable  consideration,  was  on 
good  consideration  ;  and  unless  the  house  was  subject  to  an  existing 
lien  or  charge,  or  the  estate  of  the  deceased  at  the  time  of  his 
death  was  insufficient  to  gratify  the  requirements  of  the  covenant, 
the  conveyance  of  the  house  on  West  Baltimore  street  to  the 
daughter  could  not  be  disturbed.  The  covenant  created  no  specific 
lien ;  and  it  was  only  in  default  of  providing  and  setting  apart  a 
suitable  dwell  ing-Tiouse  for  the  widow  that  the  estate  becomes 
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liable  for  a  sufficient  amount  either  to  build  or  purchase  such 
dwelling-house  for  her. 

Whether  the  property  on  North  Strieker  street,  bequeathed  to 
the  widow  with  a  view  of  performing  the  corenant,  be  a  reasonable 
performance  thereof,  would,  upon  the  evidence,  appear  to  be  more 
than  doubtful.  While  there  may  be  no  real  objection  to  the 
location,  the  evidence  shows  beyond  doubt  that  the  property  is  of 
comparatively  small  value,  and  is  subject  to  an  annual  ground-rent 
of  $64.  It  is  variously  valued  from  $1,500  to  $3,000 ;  but  ac- 
cording to  the  most  reliable  evidence  its  real  value  is  about  $2,000. 
This,  when  compared  with  the  value  of  the  t)roperty  on  West 
Baltimore  street,  which  the  husband  certainly  intended  for  his 
wife,  makes  such  a  considerable  difference,  that  it  is  impossible  for 
the  court  to  say  that  the  bequest  to  the  wife  was  a  just  or  reason- 
able performance  of  the  covenant ;  and  if  it  was  not,  clearly  the 
widow  was  justified  in  rejecting  it.  Nothing  short  of  a  fair  and 
reasonable  performance  would  gratify  the  covenant;  and  it  waa 
certainly  not  within  the  power  of  the  husband  so  to  dispose  of  his 
property  by  will  as  to  defeat  or  conclude  the  rights  of  the  widow 
under  the  deed  of  settlement.  Qregor  v.  Kemp,  3  Swanst.  404,  in 
note. 

The  relief  prayed  in  the  bill  is  in  the  alternative ;  either  that  the 
complainant  may  have  a  dwelling-house  suitable  to  her  condition 
and  circumstances  in  life,  to  be  vested  in  her  absolutely,  or  a  sum 
of  money  equivalent  to  the  value  of  such  house.  In  the  present 
condition  of  the  case,  specific  execution  of  the  covenant  would  be 
attended  with  no  little  difficulty  ;  and  as  there  has  been  no  special 
objection  taken  to  the  jurisdiction  of  the  court  to  grant  relief  by 
way  of  compensation,  that  perhaps  is  the  most  just  and  equitable 
mode  of  administering  relief  under  the  peculiar  circnmst^inces  of 
this  case.  It  is  certainly  true  however  that  the  jwwer  to  grant 
relief  by  way  of  compensation  is  not  exercised  in  all  cases  of  bills 
for  specific  performance.  That  power,  as  a  general  rule,  exists  only 
as  ancillary  or  incidental  to  the  power  to  grant  other  relief ;  and 
in  cases  for  specific  performance,  it  is  only  *'  under  special  circum- 
stances, and  upon  peculiar  equities,  as  for  instance,  in  cases  of 
fraud,  or  where  the  party  has  disabled  himself  by  matters  ex  poet 
facto  from  a  specific  peiformance,  or  where  there  is  no  adequate 
remedy  at  law,''  that  the  court  awards  pecuniary  compensation  in 
lieu  of  other  relief.     2  Story  Eq.,  §  799 ;  Rider  t.  Gray,  10  Md^ 
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'^82,  3*00 ;  Bowie  ▼.  Stoneeireet,  6  id.  419,  431.  This  case  would 
seem  to  iall  within  the  reason  and  scope  of  the  principle  upon  which 
compensation  may  be  awarded. 

In  some  cases  the  question  of  the  amount  of  compensation  is  di- 
rected to  be  tried  upon  an  issue  of  quantum  damnificatus,  and  in 
others  by  reference  to  a  master  ;  but  where  the  measure  of  com- 
pensation is  matter  of  construction,  or  where  it  is  dependent  upon 
data  plainly  apparent  to  the  court,  no  such  reference  is  necessary. 
Here  the  inquiry  is  what  is  the  fair  equivalent  in  money  of  such 
house  as  the  widow  is  entitled  to  receiye  under  the  covenant  ?  The 
house  designed  originally  by  the  husband  for  his  wife  is  shown  to 
be  worth  at  least  $6,000 ;  and  taking  the  value  of  that  house  as  a 
criterion  furnished  by  the  husband  himself,  the  amount  decreed  to 
be  paid  by  the  court  below  is  not  more  than  is  reasonable  and 
proper.     We  shall  therefore  affirm  the  decree  with  costs. 

Decree  affirmed^  and  cauee  remanded. 


ESOHBACH  y.  CoLLiire. 

m  Md.  4TB0 
WUl^aUeroHtm-'MiUTaiion. 


A  testator  maj  not  bj  obliterating  certain  words  in  hia  execated  wlU  amvert 
a  Ufe  estate  into  a  fee  simple,  bat  the  will  most  be  effectuated  as  originally 
execated.* 


B 


ILL  for  construction  of  a  will.     The  opinion  states  the  case. 


A,  Leo  Knotty  Bernard  Carter  .and  Arthur  W.  Machen,  for  ap- 
pellants. 

Richard  Bernard,  for  :mpc11ees. 

TsLLOTT,  J.  The  bill  of  complaint  in  this  cause  involves  a  ju- 
dicial construction  of  the  will  of  John  Eschbach,  the  meaning  of 
which  had  been  rendered  ambiguous,  obscure  and  in  some  places 
apparently  incomprehensible  by  obliterations  made  by  the  testator 

*  See  G^y  v.  Oa^  (60  Iowa,  416),  46  Am.  Rep.  78.    See  also,  45  Am.  Rep.  84& 

note. 
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a  number  of  years  sabseqaent  to  the  date  of  its  execution.  The 
will  was  originally  executed  in  conformity  with  the  requirements 
of  the  statute  prescribing  the  formalities  to  be  observed  in  making 
a  testamentary  disposition  of  real  estate.  In  the  first  clause  two 
of  the  testator's  sons,  Leo  Eschbach  and  John  E.  Eschbach,  are 
appointed  executors,  with  the  usual  directions  in  regard  to  funeral 
expenses  and  the  payment  of  debts.  In  the  second  clause  the 
whole  estate,  real  and  personal,  is  devised  and  bequeathed  to  the 
said  Leo  and  John  E.  Eschbach  in  trust.  The  testator  then  pro- 
ceeds to  declare  the  nature  and  purposes  of  the  trust  thus  created, 
and  the  mode  and  manner  in  which  it  shall  be  executed,  with  a  multi- 
tude of  provisions  not  necessary  to  be  here  recited,  as  they  involve 
no  questions  now  presented  for  adjudication.  The  carpus  of  the 
estate  is  to  be  divided  into  ten  equal  parts  corresponding  to  the 
number  of  the  testator's  children.  Leo  Eschbach  and  John  E. 
Eschbach  are  each  to  take  one-tenth  entirely  exempted  from  the 
operation  of  the  trust,  and  to  be  held  by  them  absolutely,  or  in  fee 
simple.  To  the  other  sons  and  the  daughters  life  estates  are  given 
with  remainders  as  prescribed  by  the  terms  of  the  will.  It  becomes 
important  in  the  construction  of  this  will  to  observe  that  none  of 
the  children  of  the  testator  are  mentioned  by  name  except  Leo  and 
John  E.  Eschbach.  The  others  are  simply  designated  as  sons  or 
daughters. 

After  the  death  of  the  testator  the  will  was  discovered  with  cer- 
tain words  written  below  the  signatures  of  the  attesting  witnesses. 
This  writing  is  somewhat  deficient  in  perspicuity,  which  is  perhaps 
attributable  less  to  the  general  imperfection  of  human  language 
than  to  the  peculiarity  of  the  diction  employed.  It  was  not  there 
when  the  will  was  executed.  It  has  no  attestation,  but  is  supposed 
to  be  in  the  handwriting  of  the  testator  and  was  signed  by  him.  It 
is  in  these  words  : 

February  3,  '80. 

For  Qood  &  aoun  Reason,  I  arrest  John  E.  Eschbach  Name,  and 
Leo  Eschbach  his  Name,  the  above  date,  in  Gh>od  Health  and  Rea- 
son.   Signed  the  above  date. 

John  Eschbach. 

In  each  clause  of  the  will  wherevei'  the  names  of  Leo  Eschbach 
and  John  E.  Eschbach  occur  a  pen  has  beuen  drawn  across,  leaving 
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the  named  legible,  but  the  writing  partially  defaced  by  the  at- 
tempted obliterations. 

Two  important  changee  in  the  will  result  from  these  erasures.  The- 
first  is  the  removal  of  Leo  and  John  E.  Eschbach  Ieus  executors  and 
trustees.  No  question  here  arises  for  the  determination  of  this  court, 
the  said  Leo  and  John  E.  having  declined  to  act  as  executors,  and 
their  formal  renunciation  being  embodied  in  the  record.  The  Cir- 
cuit Court  has  also  in  the  exercise  of  its  jurisdiction,  and  in  con- 
formity with  the  provisions  of  the  will,  appointed  trustees,  and  Leo 
and  John  B.  Eschbach  have  admitted  and  averred  in  their  answer  that 
said  trustees  have  been  duly  appointed.  But  another  and  more  mate- 
rial change  has  been  effected  by  these  erasures.  The  will  as  originally 
execnted,gave  life  estates  to  all  the  sons  except  Leo  and  John  E.  Esch- 
bach. The  erasure  of  the  two  names  operates  to  confer  estates  in 
fee  simple  on  all  the  sons.  The  testator  says  in  the  second  clause, 
**  the  shares  of  my  sons  Leo  and  John  E.  Eschbach  to  be  held 
by  each  of  them  who  may  survive  me,  absolutely,  and  the  trust 
hereby  created  to  cease  as  respects  them,  or  the  one  who  may  sur- 
vive me.  The  shares  of  my  other  children  to  be  held  for  their  re- 
spective lives,''  etc.,  etc.  The  testator  had  other  sons  besides  the 
two  specially  mentioned  by  name.  Omit  the  words  erased  and  it  will 
be  seen  at  a  glance  that  dl  the  sons  take  absolutely,  and  the  words 
'*  my  other  children ''  apply  only  to  the  daughters.  Again  in  the 
concluding  portion  of  this  clause  the  testator  says,  ^^  it  being  also 
my  intention  to  pass  life  estates  to  all  my  children  and  descendants 
of  a  deceased  child,  who  may  take  at  the  time  of  my  death,  with 
the  exception  that  my  sons  Leo  Eschbach  and  John  E.  Eschbach 
shall  each,  if  he  survives  me,  take  absolute  fee  simple  estates  in 
their  respective  shares."  He  has  erased  the  names  of  Leo  Esch. 
bach  and  John  E.  Eschbach,  and  this  obliteration  manifestly  creates 
a  fee  simple  estate  in  each  son,  and  renders  the  word  **  children  " 
applicable  only  to  the  daughters. 

The  first  question  presented  for  adjudication  is  whether  a  testator 
can,by  the  obliteration  of  certain  words  in  his  will,  cause  the  transmu- 
tation of  a  life  estate  into  a  fee  simple.  This  is  the  converse  of  the 
proposition  presented  by  the  case  of  Swinton  v.  Baihy,  1  Ex.  Diw 
112 ;  16  Eng.  Rep.  552.  There  the  effect  of  the  obliteration  was  to 
diminish  an  estate  in  fee  simple  and  convert  it  into  an  estate  for  life. 
Chief  Baron  Kslly  in  the  Exchequer  held  that  this  could  not  be 
done.     The  judgment  of  the  Exchequer  was  reversed  in  the  Court 
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of  Appeals,  Oookburk,  0.  J.,  saying:  ''Although  it  is  a  devise 
in  fee  simple,  I  think  that  is  (so  far  as  it  is  matter  of  revocation) 
divisible  into  two  parts,  and  that  the  man  who  has  given  the  larger 
•estate  may  revoke  the  gift  to  that  extent,  and  cat  it  down  to  the 
smaller  gift  or  devise  of  an  estate  for  life.  It  may  be  that  you 
cannot  add  to  the  wilL"  The  decision  of  the  Court  of  Appeals 
was  affirmed  in  House  of  Lords,  4  App.  Gas.  70 ;  33  Eng.  Bep.  48. 
The  only  principle  determined  in  this  case  was  that  an  estate  might 
be  diminished  by  the  erasure  of  certain  words,  and  any  general  obser- 
vations made  by  judges,  which  extended  beyond  the  scope  of  the  ques- 
tion in  controversy,  could  hardly  be  recognized  as  establishing  a  safe 
precedent  even  within  the  jurisdiction  where  the  decisions  of  that 
court  must  be  received  as  authoritative. 

In  Larhina  v.  LarkinSy  3  Bos.  &  PulL  20,  Lord  Alvaklet,  C. 
J.,  said  :  ''If  the  remaining  devisees  were  to  acquire  any  estate 
which  they  had  not  before,  something  beyond  a  mere  revocation 
would  be  necessary.'' 

A  careful  analysis  of  either  the  English  or  the  Maryland  stat- 
ute would  seem  to  lead  irresistibly  to  the  conclusion  that  every  test- 
amentary act  by  which  property  is  transmitted  should  be  authen- 
ticated in  the  manner  prescribed  by  the  legislature.  A  man  may 
devise  the  whole  of  his  estate  in  fee  simple.  This  is  one  testa- 
mentary act.  He  may  subsequently  change  his  intention,  and  as  the 
fee  is  susceptible  of.  subdivision  he  may  determine  to  give  a  less 
estate.  This  would  certainly  be  another  and  a  distinct  testament- 
ary dispositbn,  and  when  it  is  alleged  that  he  has  so  detenhined, 
the  adduction  of  the  proper  proof  is  requisite.  It  is  apparent  that 
this  proof  must  be  supplied  by  the  production  of  another  will  or  a 
codicil  properly  attested  and  executed.  Hence  it  would  seem  to 
have  formerly  been  the  settled  doctrine  in  England  that  "any 
alteration  that  amounts  to  a  new  devise  of  the  land  requires  that 
the  will  should  be  re-executed  according  to  the  statute."  Lovelass 
on  Wills,  349. 

The  American  cases  fully  recognize  this  doctrine,  and  when  an 
attempt  has  been  made  by  interlineation  or  obliteration  to  make  a 
diiferent  disposition  of  the  estate,  the  attempt  has  been  held  to  be 
abortive,  and  the  will  operated  as  originally  executed.  In  Jackson 
V.  Hollaway,  7  Johns.  395,  a  testator  having  made  his  will  devising 
his  lands  then  in  possession  to  his  four  sons,  subsequently  acquired 
other  lands,  which  by  the  statutes  of  the  State  did  not  pass  by  a 
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will  executed  antecedently  to  the  seisin.  He  attempted  an  altera- 
tion by  erasares  and  interlineations  so  as  to  make  the  devise  extend 
to  all  the  lands  of  which  he  should  die  seised ;  and  indorsed  a 
memorandum  to  that  effect  on  the  will^  stating  the  alterations 
which  he  had  made.  This  memorandum  was  attested  by  two  wit- 
neflsee  only.  It  was  held  that  the  erasures  and  interlineations  did 
not  destroy  the  original  deyise>  but  that  the  alterations,  not  hav- 
ing been  attested  by  three  witnesses,  could  not  operate.  The  court 
said  :  *^  The  obliterations  in  the  will  were  made,  not  with  an  intent 
to  destroy  the  devise  already  made,  but  to  enlarge  it,  by  extending 
it  to  lands  subsequently  acquired.  The  testator  however  failed  in 
making  interlineations  and  corrections  which  could  operate,  from 
not  having  the  amendments  attested  according  to  law.  The  oblitera- 
tions cannot  therefore  destroy  the  previous  devise,  for  that  was  not 
the  testator's  intention." 

In  McPhevison  v.  Claris  3  Bradf.  99,  the  testator  attempted  to 
revoke  the  devise  to  his  daughter  by  striking  out  the  words  **  my 
children  "  and  inserting  **  my  two  sons."  The  court  said  :  '*  This 
insertion  is  inoperative  for  want  of  re-execution  and  attestation ; 
and  the  intent  failing  as  to  the  substitution  intended,  it  must  fail 
likewise  as  to  the  revocation  intended.  Enough  remains  on  the 
face  of  the  will  to  show  that  the  word  erased  was  '  children,'  and 
the  will  must  be  so  recorded." 

In  the  case  of  Wolf  v.  Bollinger,  62  111.  372,  the  testator  having 
devised  his  estate  to  one  person,  afterward  attempted  to  transfer  it 
to  another.  The  alteration  was  made  by  an  interlineation  which 
was  not  att^ted  in  the  presence  of  the  testator.  The  court  said 
that  '*  for  want  of  a  compliance  with  this  statutory  requirement, 
the  instrument  did  not  operate  as  a  disposing  will.  The  cancella- 
tion was  not  made  with  intent  to  revoke  the  devise  to  the  com- 
])lainant  simply,  but  with  intent  to  substitute  in  her  stead  the  de- 
fendant ;  and  the  ultimate  object  of  substitution  having  failed  of 
accomplishment,  the  cancelling,  which  was  done  only  in  the  view 
of,  and  in  order  to  effect  that  object,  should  be  esteemed  for  noth- 
ing, and  be  considered  as  not  having  been  made  absolutely,  but 
oidy  conditionally,  upon  the  attempted  substitution  being  made 
effectnaL  To  give  it  effect  under  the  circumstances  would  seem 
to  be  to  thwart  the  intention  of  the  testator,  and  make  him  in- 
testate when  he  manifested  a  contrary  intent  by  his  will." 

In  the  ease  of  BigOaw  v.  Oiliotty  123  Mass.  102  ;  s.  c,  25  Am. 


128  MARYLAND, 


EBchbach  t.  Collins. 


Sep.  32,  there  was  an  entire  obliteration  of  the  sixth  and 
thirteenth  clauses  of  the  will  by  ink  lines  drawn  through  and 
across  eyery  word  constituting  those  clauses.  This  was  held  to 
be  a  revocation  of  these  two  clauses;  leaving  intact  the  other 
clauses  in  the  will.  The  court  said  :  ^'He  revoked  the  sixth  and 
thirteenth  clauses,  and  purposely  and  intelligently  left  the  other 
provisions  to  stand  as  his  will."  **  The  argument,  that  this  view 
is  in  conflict  with  the  provisions  of  law  which  require  that  a  will 
disposing  of  property  should  be  executed  in  the  presence  of  three 
witnesses,  is  not  sound.  It  is  true  that  the  act  of  revocation  need 
not  be  done  in  the  presence  of  witnesses ;  but  such  act  does  not 
dispose  of  the  property." 

If  this  was  simply  a  question  of  revocation  its  determination 
would  involve  a  construction  of  section  302,  of  article  93,  of  the  Mary- 
land Code  of  General  Laws,  which  prescribes  the  mode  by  which 
a  revocation  may  be  effected.  The  language  of  the  statute  is  :  ^  No 
devise  in  writing  of  lands,  tenements,  or  hereditaments,  or  any 
clause  thereof,  shall  be  revocable  "except  in  the  manner  designated. 
An  entire  will  can  thus  be  revoked,  or  any  clause  thereof. 
What  then  is  a  clause  ?  Does  it  consist  of  two  or  three 
words,  which  disjoined  from  the  context  and  transferred 
to  a  separate  sheet  of  paper,  would  be  devoid  of  sense  or 
meaning  ?  Do  the  mere  names  of  two  persons  constitute  a  clause  ? 
Is  not  a  clause  always  understood  to  mean  one  of  the  subdivisiona 
of  a  written  or  printed  document  ?  Is  the  word  ever  used  in  any 
other  sense  P  Wills  are  frequently  subdivided  into  a  number  of 
clauses.  In  one,  the  testator  may  provide  for  the  payment  of 
debts ;  in  another,  dispose  of  his  personal  property ;  in  a  third, 
devise  his  real  estate  ;  in  a  fouiih,  leave  legacies  ;  and  then  there 
may  be  a  residuary  clause.  Is  it  not  apparent  that  the  statute  haa 
reference  to  one  of  these  subdivisions  of  a  will  when  the  word 
clause  is  used  in  connection  with  revocation  ?  It  is  true  that  a 
whole  will  might  be  revoked,  or  any  clause  thereof,  by  obliterating' 
all  the  words  necessary  to  give  it  meaning.  To  deprive  a  will  of 
all  meaning  would  be  as  effectual  a  revocation  as  if  it  had  been 
consumed  to  ashes. 

It  is  manifest  that  in  the  construction  of  this  will  a  question  is 
encountered  which  involves  something  more  than  mere  revocation. 
The  will  has  not  been  revoked ;  it  has  been  altered.  It  cannot  be 
supposed  that  when  the  legislature  uses  the  word  ^'revocation"  il 
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is  to  be  construed  to  mean  mutation.  Revocation  is  certainly  not  a 
synonym  of  alteration.  To  revoke  a  testamentary  disposition 
plainly  means  to  annul  it ;  and  the  revocation  of  a  clause  implies 
the  destruction  of  that  clause.  In  legal  contemplation  it  ceases  to 
exist,  and  is  as  inoperative  as  if  it  had  never  been  written.  It  is 
not  necessary  that  the  words  erased  should  be  wholly  illegible, 
but  the  act  of  the  testator  must  be  such  as  to  clearly  indicate  an 
intention  to  expunge  the  whole  clause,  so  that  it  shall  no  longer 
constitute  a  subdivision  of  the  will.  But  when  by  the  obliteration 
of  certain  words  a  different  meaning  is  imparted,  there  is  not  a 
mere  revocation.  There  is  something  more  than  the  destruction 
of  that  which  has  been  antecedently  done.  There  is  a  trans- 
mutation by  which  a  new  clause  is  created.  There  is  another 
and  a  distinct  testamentaiy  disposition  which  must  be  authenti- 
cated by  the  observance  of  the  statutory  requirements.  The  stat- 
ute, after  designating  the  modes  of  revocation,  whereby  that  which 
has  already  been  done  is  rendered  inoperative  by  being  destroyed, 
says  in  language  wholly  free  from  ambiguity,  and  therefore  needing 
no  construction,  '^or  unless  the  same  be  altered  by  some  other 
will  or  codicil  in  writing,  or  other  writing,  signed  in  the  presence 
of  three  or  four  witnesses  declaring  the  same." 

There  can  therefore  be  no  alteration  in  a  testamentary  disposition 
of  real  estate,  except  by  an  observance  of  the  formalities  prescribed 
by  the  statute.  In  the  will  now  to  be  construed  the  obliterations,  so 
far  from  operating  as  a  mere  revocation  by  destroying  the  sense  of 
the  context,  impart  to  the  clause  a  different  and  more  important 
significance.  Not  only  does  this  become  apparent,  but  it  is  also 
evident  that  the  construction,  which  has  been  contended  for,  would 
be  productive  of  the  very  evils  which  the  legislature  intended  to 
provide  against.  The  obliteration  of  two.  or  thi*ee  words  might 
wholly  change  the  character  of  a  devise.  As  aptly  illustrated  by 
learned  counsel  in  argument,  if  the  words  were  "  to  my  son  William 
I  give  nothing,  and  give  all  my  estate  to  my  son  John,"  the  will 
could  be  made  to  read,  without  the  insertion  of  any  additional 
words,  '*  to  my  son  William  I  give  all  my  estate." 

But  as  already  intimated,  this  record  does  not  present  a  question 
of  revocation.  It  is  clear  that  the  testator  did  not  contemplate  an 
intestacy.  He  evidently  intended  to  make  a  testamentary  disposi- 
tion of  the  whole  of  his  property.  It  was  supposed  by  the  learned 
judge  of  the  Circuit  Court  that  he  intended  by  the  obliterations  to 
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diminish  the  fee  simple  estates  of  Leo  and  Jo]in  £.  Kschbacli  lu 
life  estates.  If  such  was  his  purpose,  he  has  attempted  to  make 
another  and  a  different  devise  of  one-fifth  of  his  whole  property. 
He  transfers  the  legal  title,  vested  in  Leo  and  John  E.  Eschbach, 
to  trustees,  and  carves  out  of  the  fee  simple  equitable  life  estates 
with  remainders  to  the  children  of  the  life  tenants.  This  is  a  new 
will  as  rcs^iects  the  disposition  of  the  one-fifth  of  his  property. 
Let  it  be  supposed,  by  way  of  illustration,  that  the  entire  estate 
had  been  devised  to  Leo  in  fee  simple.  How  could  the  testator 
subsequently  vest  the  legal  title  in  trustees,  and  create  an  equitable 
life  estate  with  remainders  ?  Not  certainly  by  obliterations  and  in- 
terlineations, without  attestation  or  the  observance  of  any  of  the 
formalities  prescribed  by  the  statute.  And  is  a  testamentary  dis- 
position of  the  one-fifth  of  an  estate  governed  by  a  different  princi- 
ple ?  The  intention  of  a  testator  is  only  to  be  regarded  when  the 
law  sanctions  the  means  which  he  has  adopted  to  carry  it  into 
effect.  If  what  he  has  done  is  invalid  the  intent  cannot  be  respected. 

In  the  formation  of  a  judicial  opinion  the  calm  investigating 
fticulty  of  reason  should  exercise  a  paramount  control ;  but  in  an 
effort  to  ascertain,  by  an  inspection  of  this  mutilated  will,  the  real 
intention  of  the  testator,  the  aid  of  imagination  seems  te  become 
necessary.  T])e  aged  testator  declined  to  seek  the  advice  and  as- 
sistance of  those  whose  professional  learning  and  exj^erience  would 
have  afforded  safe  guidance,  and  relying  solely  upon  his  own  judg- 
ment, failed  in  the  accomplishment  of  an  intent  which  he  has  left 
involved  in  obscurity. 

The  true  construction  of  this  will  is,  that  the  attempted  oblitera- 
tions are  inoperative,  and  that  the  will  must  be  read  just  as  it  was 
originally  written  and  executed.  The  renunciation  of  Leo  and 
John  E.  Eschbach  as  executors,  and  the  appointment  of  the  com- 
plainants as  trustees,  by  the  order  of  the  27th  of  September,  1881, 
from  which  no  appeal  has  been  taken,  render  a  construction  of  the 
first  clause  of  the  will  unnecessary.  The  trustees,  appointed  m 
conformity  with  a  provision  in  the  second  clause  and  by  a  competent 
court  having  jurisdiction  of  trusts,  have  the  control  over  the  estate 
given  to  the  trustees  by  the  will  as  it  was  executed.  The  shares  of 
Leo  and  John  E.  Eschbach  are  exempted  from  the  operations  of 
the  trust  thus  created,  and  are  to  be  held  by  them  absolutely  and 
in  fee  simple.  The  learned  judge  of  the  Circuit  Court,  having 
sought  te  give  effect  to  the  supix>sed  intention  of  the  testator  to 
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diminish  the  estates  of  Leo  and  John  E.  Eschbach,  his  decree  is  in 
this  respect  erroneous.  But  no  other  error  is  perceptible  in  said 
decree,  which  must  therefore  be  affirmed  in  part  and  rcTersed  in 
part 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause  remanded. 
BoBiKSOK,  J.,  dissented. 

Alyst,  C.  J.  While  I  concur  in  the  conclusion  arrired  at  bj 
the  opinion  of  the  court  in  this  case,  I  do  not  concur  in  the  rea- 
soning upon  which  that  conclusion  is  based.  I  shall  therefore  state 
briefly  my  views  of  the  case. 

That  the  testator  intended  to  effect  a  change  in  the  disposition  of 
his  estate  by  the  erasures  or  obliterations  made  in  his  will  cannot 
admit  of  a  doubt.  The  only  question  is,  whether  such  oblitera- 
tions can  be  allowed  to  have  the  effect  of  revocation  under  the 
fitatute. 

Section  302,  of  article  93  of  the  Code,  was  literally  transcribed 
from  section  6  of  the  statute  of  frauds  (29  Car.  II,  ch.  3);  and  by 
that  section  it  is  declared  that  ^*  no  devise  in  writing  of  lands,  etc., 
or  any  clause  thereof,  shall  be  revocable  otherwise  than  by  some 
other  will  or  codicil  in  writiiig,  or  other  writing  declaring  the  same, 
or  burning,  cancelling,,  tearing  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence  and  by  his  direction  and  con- 
sent." By  the  express  terms  of  the  statute  therefore  the  testator 
was  at  liberty  to  revoke  any  devise  or  any  clause  thereof  contained 
in  his  will,  by  simply  cancelling  or  obliterating  the  same,  without 
the  ceremony  of  republication.  And  it  is  not  disputed  that  the 
obliterations  that  appear  in  the  will  were  made  by  the  testator 
himself. 

The  testator  left  ten  children  ;  seven  sons  and  three  daughters. 
By  bis  will  he  appointed  his  two  sons,  John  E.  and  Leo,  his 
executors  and  trustees.  He  directed  that  his  estate  be  divided  into 
ten  equal  parts  or  shares,  and  he  gave  to  all  his  children  life  estates 
in  their  respective  shares,  with  remainders  over  to  their  children, 
except  his  two  sons,  John  E.  and  Leo,  to  whom  he  gave  their 
respective  shares  absolutely  and  in  fee.  Some  time  after  making 
the  will,  the  testator,  for  some  reason  not  apparent,  erased  or 
obliterated  the  names  of  his  sons  John  and  Leo  wherever  thev 
occurred  in  the  will ;  and  the  will  in  that  form  was  admitted 
to  probate.     According  to  the  rational  effect  produced  by  the 
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erasures  upon  the  context  of  the  will,  the  exception  made  in  &Tor 
of  his  two  sons  would  be  revoked,  and  their  fee  simple  estates 
reduced  to  life  estates,  as  in  the  case  of  his  other  children.  The 
clauses  in  the  will  making  the  exception  in  favor  of  his  two  sons 
being  in  their  nature  separate  and  distinct,  should,  if  the  reyocation 
pro  tatiio  were  effectual,  be  regarded  as  entirely  expunged  from  the 
will,  and  none  of  the  terms  employed  in  making  the  exception 
should  be  applied  to  the  sons  generally  of  the  testator,  for  that 
would  plainly  contravene  the  whole  scheme  of  the  will,  and  defeat 
the  manifest  intent  of  the  testator.  In  other  words,  the  will 
should  be  read  as  if  the  exception  in  favor  of  the  two  sons  had 
never  been  incorporated  in  it. 

Now  with  respect  to  the  competency  of  the  testator  to  make 
revocation  of  a  devise  by  the  simple  erasure  or  obliteration  of  the 
name  of  the  devisee,  I  can  entertain  no  doubt  whatever.  Nor  can 
I  entertain  a  doubt  of  the  competency  of  the  testator  to  revoke 
pro  tanto  by  simply  reducing  a  larger  to  a  smaller  estate,  when  the 
act  of  revocation  consists  simply  in  erasing  or  obliterating  the 
name  of  the  devisee,  or  the  terms  by  which  the  larger  estate  is 
given.  But  in  all  such  cases  we  must  have  regard  to  the  effect  of 
such  revocation  upon  the  rights  of  other  persons  who  may  claim. 
under  the  will.  If  the  effect  of  sueh  revocation  is  to  enlarge  the 
estate  or  interests  of  other  devisees,  or  to  raise  new  interests  or 
rights  under  the  will,  then  it  is  not  simply  a  revocation,  but  a  new 
devise,  which  can  only  be  made  by  re-execution  and  re-publication 
of  the  wilL    This  I  take  to  be  well  established  upon  authority. 

In  the  case  of  Larkms  v.  Larki7h8,  3  B.  &  Pul.  16,  a  case  arising 
upon  the  6th  section  of  the  statute  of  frauds^  the  testator  made  a 
devise  of  land  in  due  form  to  three  persons  us  joint  tenants  in  fee, 
and  afterward  struck  out  the  name  of  one  of  the  devisees,  without 
re-execution  and  re-publication  of  the  will ;  and  it  was  held,  that 
the  erasure  would  operate  as  a  revocation  of  the  will  pro  tanto. 
Lord  Alyanley,  G.  J.,  said  :  ^' Whatever  this  alteration  be,  it  is 
not  an  alteration  arising  from  a  new  gift,  but  merely  from  a  revo- 
cation. If  the  remaining  devisees  were  to  acquire  any  estate  which 
they  had  not  before,  something  beyond  a  mere  revocation  would  be 
necessary.  Tf  therefore  the  devisees  had  been  tenants  in  common, 
upon  tlie  erasure  of  one  name  the  remaining  two  would  take  no 
more  than  two-thirds  of  the  estate."  The  same  principle  was  con- 
ceded in  the  case  of  Short  v.  Smith,  4  East,  419. 
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Then  we  have  the  recent  case  of  Stointon  t.  Bailey,  1  lix.  Div. 
120,  on  appeal,  and  4  App.  Cas.  (H.  L.)  70,  where  the  question 
underwent  mosfc  thorough  consideration.  In  that  case,  a  testator, 
by  his  will  duly  executed  and  attested,  devised  realty  to  his  mother, 
'*  Elizabeth  Eley,  her  heirs  and  assigns  forever."  Some  time 
after  the  execution  of  the  will,  the  testator  drew  his  pen 
through  the  words  **  Eley,  heir  heirs  and  assigns  forever," 
and  then  wrote  the  word  *^  Eley "  above  the  words  erased. 
And  on  the  question  whether  the  obliteration  cut  down  the  devise 
from  an  estate  in  fee  to  an  estate  for  life,  as  being  a  revocation  of 
a  devise,  or  of  a. clause  thereof,  within  section  6  of  the  statute  of 
frauds,  it  was  held  (reversing  the  judgment  of  the  Exchequer 
Division)  that  such  erasure  or  obliteration  was  a  revocation  of  a 
clause  of  a  devise  within  the  statute,  and  that  the  mother  took  an 
estate  for  life  only.  The  judgment  of  the  Court  of  the  Exchequer 
Division  proceeded  upon  the  ground  exclusively  that  the  words 
erased  did  not  constitute  a  clause  of  a  devise  within  the  meaning 
of  the  statute.  But  the  Court  of  Appeal  did  not  concur  in  that 
view  and  reversed  the  judgment.  The  latter  court  held  that  the 
word  '^clause "  as  employed  in  the  6th  section  of  the  statute  means 
nothing  more  than  '*  part,"  and  that  the  words  erased  constituted 
a  clause,  within  the  section  ;» aild  the  devise  being  one  in  fee  simple 
it  was  divisible  into  two  parts,  and  that  being  so  it  was  competent 
to  the  testator  who  gave  the  larger  estate  to  revoke  by  erasure  the 
gift  to  the  extent  of  cutting  it  down  to  a  devise  of  an  estate  for 
life.  OocKBUBN,  C.  J.,  in  delivering  his  opinion  in  the  Court  of 
Appeal,  said :  **  Now  I  quite  agree  that  you  cannot  by  merely 
striking  out  words  alter  a  will  so  as  to  enlarge  the  estate  of  some 
one  who  takes  under  the  will,  or  so  as  to  have  the  effect  of  grant- 
ing a  new  estate  to  some  one.  But  when  the  purpose  is  simply  to 
revoke  and  undo  something  which  has  been  done,  and  when  the  ef- 
fect of  striking  out  certain  words  is  to  revoke  what  has  been  given, 
and  no  more,  it  does  not  seem  to  me  to  be  brought  at  all  within 
the  mischief  contemplated  by  the  act,  or  to  be  inconsistent  with 
the  terms  of  the  section."  The  other  judges  expressed  substan- 
tially the  same  view.  The  case  was  taken  by  appeal  to  the  Honse 
of  Lords  where  the  judgment  of  the  Court  of  Appeal  was  affirmed 
without  dissent,  and  for  very  much  the  same  reasons  that  had  been 
assigned  for  the  judgment  in  the  Court  of  Appeal.    4  App.  Cas.  70.' 

Now  taking  the  principle  of  the  cose  just  cited  to  be  established, 
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and  that  the  effect  of  the  obliterations  in  the  will  in  this  case  would 
be  to  reduce  the  estates  given  to  the  two  sons  from  foe  simple  to 
life  estates,  the  question  is,  will  such  revocations,  if  allowed,  have 
the  further  effect  to  give  new  estates  to  other  persons,  or  to  enlarge 
the  estates  ot  other  devisees  in  the  will  ?  As  we  have  seen,  the  de- 
vises to  the  two  sons  being  of  fee-simple  estates,  the  revocation  of 
those  devises,  and  the  treating  the  exceptions  in  favor  of  those 
two  sons  as  if  they  had  never  been  incorporated  into  the  will,  place 
those  two  sons  in  the  class  with  all  the  other  children  who  take  but 
life  estates,  with  remainders  to  their  children,  and  in  default  of 
children  or  descendants,  over  to  other  devisees  under  the  will. 
Such  revocation  therefore,  if  allowed  to  have  effect,  would  not  only 
cut  down  the  greater  to  less  estates,  so  far  as  the  two  sons  are  con- 
cerned, but  would  have  the  further  effecfc  to  give  new  estates  to 
other  parties,  or  to  enlarge  the  estates  of  other  devisees ;  and  that 
being  the  case,  the  attempted  revocation  pro  tanto  cannot  be  allowed 
to  take  effect.  The  will  must  therefore  be  read  as  if  the  oblitera- 
tions had  never  been  made.  And  consequently  John  E.  and  Leo 
take  absolute  estates  in  fee  under  their  father's  will. 

Judges  Miller  and  iBYiuro  authorize  me  to  say  that  they  oon- 
cur  in  these  vicMrs. 

Judgment  ofimmL 
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(cixd.  ei«.) 

NegUgence  —  proximate  emus  — farm  of  action. 

If  a  passenger  has  sustained  a  personal  injury  bj  the  negligence  of  a  carrier. 

which  results  in  a  cancer,  damages  maj  be  awarded  for  that  result. 
Where  a  passenger  has  sustained  a  personal  injury  by  the  negligence  of  a 

carrier,  he  may  maintain  an  action  of  tort  or  an  action  for  breach  of  contract. 

ACTION  for  personal  injury  by  negligence.  The  head-note 
states  the  point.  Motion  for  re-argument.  The  decision  on 
the  first  argument  is  reported  in  61  Md.  74,  and  is  sufficiently  re- 
ported, 47  Am.  Rep.  381. 

Bernard  Carter,  and  Arthur  TF.  Miaehen,  for  motion. 
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Alyet,  C.  J.  There  has  been  a  motion  made  in  this  case  for 
reargument,  bajsed  largely  upon  authorities  that  were  not  brought 
to  the  attention  of  the  court  on  the  former  hearing ;  and  hence  we 
depart  from  the  general  practice  of  disposing  of  such  motions 
without  the  formal  assignment  of  reasons  for  the  action  of  the 
court  thereon. 

Upon  the  question^  whether  the  jury  should  have  been  aUowed  to 
infer,  upon  the  evidence  before  them,  that  cancer  was  the  result  of 
the  injury  received  by  the  plaintiff,  the  defendant  cites  and  relies 
upon  the  case  of  Jetoell  v.  Grand  Trunk  Railway  Co.y  55  N.  H. 
84,  a  case  not  referred  to  on  the  former  argument.  But  the  facts 
of  that  case  are  so  entirely  different  from  those  of  the  case  before 
us  that  the  analogy  between  the  two  cases  is  but  slight.  In  the 
first  place,  the  party,  whose  negligence  caused  the  injury  in  that 
case  was  not,  according  to  the  decision  of  the  court,  the  servant  or 
employee  of  the  defendant,  and  therefoi'e  the  defendant  was  not 
liable  for  his  acts.  In  the  second  place,  there  was  a  considerable 
length  of  time  intervening  between  the  time  of  the  accident  and 
the  death  of  the  party,  the  latter  in  the  meantime  being  engaged 
in  hard  work  and  subjected  to  much  exposure,  and  all  the  circum- 
stances of  the  case  rendered  it  exceedingly  doubtful  whether  there 
could  be  any  connection  between  the  injury  received  by  a  blow  on 
the  right  shoulder,  and  a  cancer  that  was  found  to  exist,  hjpost' 
mortem  examination,  in  the  left  lung  of  the  party,  a  year  and  a 
half  after  the  injury  received.  And  the  physicians  fdl  testified  that 
in  their  opinion  neither  the  last  sickness  of  the  party,  nor  the 
cancer,  was  in  any  way  attributable  to  the  injury  previously  received. 
The  court  moreover  considered  and  determined  the  cruse  upon  the 
weight  of  evidence,  as  upon  motion  for  a  new  trial,  and  not  as 
upon  a  demurrer  to  the  legal  sufficiency  of  the  evidence  to  be  sub- 
mitted to  the  jury,  as  in  the  case  before  us.  The  other  cases  cited 
upon  this  question  have  only  a  remote  or  indirect  bearing,  and  we 
do  not  perceive  that  they  are  at  all  in  conflict  with  the  opinion  that 
has  been  delivered  in  this  case. 

Since  the  opinion  in  this  case  was  delivered,  50  Mich,  has  been 
published,  and  that  volume  contains  the  case  of  Beauchamp  v. 
Saginaw  Mining  Oo,,  at  page  163.  In  that  case  a  boy,  while  pass- 
ing on  a  highway,  was  injured  by  being  struck  on  the  side  of  his 
head  by  a  stone  from  a  blast  fired  by  the .  mining  company,  and 
having  died   some  five  or  six  months  thereafter,  an  action  was 
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bronght  to  recover  damages  for  his  death,  caused,  as  it  was  alleged 
by  the  negligence  of  the  defendant.  Among  other  defenses,  it  was 
alleged,  and  evidence  was  given  to  show,  that  death  was  not  caused 
by  the  injury,  but  by  specific  or  typical  pneumonia ;  and  the  case 
was  sought  to  be  taken  from  the  jury  upon  the  ground  that  pneu- 
monia and  not  the  injury  received  from  the  stone  was  the  direct 
and  proximate  cause  of  the  death.  The  physician  who  attended 
the  boy  in  his  sickness  testified  that  he  died  of  ])neumonia,  though 
he  had  been  very  seriously  injured,  and  was  paralyzed  on  one  side, 
and  the  chances  of  recovery  were  against  him.  The  doctor  said  in 
his  testimony,  "  I  am  unprepared  to  say  what  caused  pneumonia  in 
this  case.  In  my  opinion  it  was  a  specific  or  typical  pneumonia ; 
the  relation  between  it  and  the  injured  head  was  not  close."  It 
was  contended  however  for  the  plaintiif ,  that  owing  to  the  broken 
and  shattered  condition  of  the  boy's  system,  caused  by  the  injury 
received,  and  his  increased  susceptibility  to  cold,  pneumonia  was 
superinduced  and  developed  as  a  natural  result  of  the  injury  ;  and 
that  question  was  submitted  to  the  jury  upon  the  evidence,  and 
they  found  for  the  plaintiff.  The  case  was  taken  to  the  Supreme 
Court  of  Michigan,  and  the  error  assigned  was  the  submission  of 
the  question  to.  and  allowing  the  jury  to  conclude,  as  to  whether 
pneumonia  did  in  fact  result  from,  and  was  a  consequence  of  the 
injury  received  by  the  boy.  The  Supreme  Court  affirmed  the  rul- 
ing of  the  court  below,  and  held,  that  *^  if  the  injury  received  and 
sickness  following  concurred  in  and  contributed  to  the  attack  of  pneu- 
monia, the  defendant  must  be  held  responsible  therefor."  And  so  in 
this  case  :  If  the  injury  received  by  Mrs.  Kemp,  by  the  negligence  of 
the  defendant,  superinduced  and  contributed  to  the  production  or 
development  of  cancer,  the  defendant  is  responsible  therefor ;  and 
the  cancer  is  not  to  be  treated  as  an  independent  cause  of  injury  or 
suffering,  any  more  than  pneumonia,  resulting  from  an  injury  that 
rendered  the  system  susceptibje  of,  and  liable  to  the  attack,  as  a 
natural  consequence  of  such  injury  is  to  be  regarded  as  an  inde- 
pendent cause  of  death.  In  both  cases,  the  original  injury  was  the 
prime  cause  that  opened  the  way  to,  and  set  other  causes  in  motion 
which  led  to  the  fatal  results.  And  the  wrong-doer  cannot  be 
allowed  to  apportion  the  measure  of  his  responsibility  to  the  initial 
cause.  Whether,  the  direct  causal  connections  exist  is  a  question, 
in  all  cases,  for  the  jury,  upon  f^he  facts  in  proof. 
.  There  is  ai^other  ground  upon  which  re-argument  of  the  case*  i^ 
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naked,  and  that  is  with  respect  to  the  nature  of  the  action,  and  for 
what  nature  and  extent  of  injury  damages  may  be  allowed  to  be 
recovered  therein.  The  defendant  insists  that  while  the  form  of 
action  is  as  for  a  tort,  yet  the  real  ground  of  the  right  to  recover 
in  this  case  is  simply  for  breach  of  the  contract  to  carry  safely, 
and  to  put  the  party  down  safely.  And  that  being  so,  according 
to  the  contention,  it  is  insisted  that  to  entitle  the  plaintiff  to  dam- 
sges  by  reason  of  a  bretich  of  the  contract,  the  injury  for  which 
coni}K*nsation  is  asked  should  be  shown  to  be  such  that  it  may  fairly 
bc^  taken  to  have  been  contemplated  by  the  parties  as  the  possible 
result  of  the  breach  of  the  contract ;  and  that  in  this  case,  no 
such  consequence  as  the  production  of  cancer  in  the  plaintiff  could 
Imve  been  anticipated  as  the  probable  result  of  the  negligent  act  of 
the  defendant.  But  to  this  proposition  we  cannot  agree;  and  in 
oar  opinion  it  is  not  supported  by  authority. 

A  common  carrier  of  passengers,  who  accepts  a  party  to  be 
carried,  owes  to  that  party  a  duty  to  be  careful,  irrespective  of 
contract ;  and  the  gravamen  of  an  action  like  the  present  is  the 
negligence  of  the  defendant.  The  right  to  maintain  the  action 
4oeB  not  depend  upon  contract,  but  the  action  is  founded  upon 
the  common-law  duty  to  carry  safely  ;  and  the  negligent  violation 
of  that  duty  to  the  damage  of  the  plaintiff  is  a  tort  or  wrong  which 
gives  rise  to  the  right  of  action.  Breiherion  v.  Wood,  3  B.  ft  Bing. 
M.  If  this  were  not  so,  the  passenger  would  occupy  a  more  uti- 
favorable  position  in  reference  to  the  extent  of  his  right  to  recover 
for  injuries  than  a  stranger  ;  for  the  latter,  for  any  negligent  in- 
jury or  wrong  committed,  can  only  sue  as  for  a  tort,  and  the  measure 
of  the  recover}'  is  not  only  for  the  actual  suffering  endured,  but  for 
all  aggravation  that  may  attend  the  commission  of  the  wrong ; 
whereas  in  the  case  of  a  passenger,  if  the  contention  of  the  defend- 
ant be  supported,  for  the  isame  character  of  injuiy,  the  right  of 
recovery  would  be  more  restricted.  The  principle  of  these  actions 
i^inst  common  carriers  of  passengers  is  well  illustrated  by  the  case 
of  a  servant  whose  fare  has  been  paid  by  the  master ;  or  the  case  of 
a  child  for  whom  no  fare  is  charged.  In  both  of  the  cases  men- 
tioned, though  there  is  no  contract  as  between  the  carrier  and  the 
servant,  or  as  between  the  carrier  and  the  child,  yet  both  servant 
and  the  child  are  passengers,  and  for  any  personal  injuries  suffered 
by  them,  through  the  negligence  of  the  carrier,  it  is  clear  they  could 
sue  and  recover ;  but  they  could  only  sue  as  for  a  tort.  The  authon- 
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ties  would  seem  to  be  clear  upon  the  subject,  and  leave  no  room  for 
doubt  or  question. 

In  the  case  of  Marshall  t.  York,  Newcastle  dk  Berwick  R.  Go., 
11  G.  B.  655,  in  discussing  the  ground  of  action  against  a  common 
carrier,  Jervis,  G.  J.,  said  :  '^But  upon  what  principle  does  the 
action  lie  at  the  suit  of  the  servant  for  his  personal  suffering  P  Not- 
by  reason  of  any  contract  between  him  and  the  company,  but  by 
reason  of  a  duty  implied  by  law  to  carry  him  safely."  And  in  the 
same  case  Mr.  Justice  Williams  said  :  *'  The  case  was,  I  think, 
put  upon  the  right  footing  by  Mr.  Hill,  when  he  said  that  the  ques- 
tion turned  upon  the  inquiry  whether  it  was  necessary  to  show  a. 
contract  between  the  plaintiff  and  the  railroad  company.  His  propo- 
sition was,  that  this  declaration  could  only  be  sustained  by  proof 
of  a  contract  to  carry  the  plaintiff  and  his  luggage  for  hire 
and  reward  to  be  paid  by  the  plaintiff,  and  that  the  traverse  of 
that  part  of  the  declaration  involves  a  traverse  of  the  payment  by 
the  plaintiff.  I  am  of  opinion  that  there  is  no  foundation  for  that 
proposition.  It  seems  to  mo  that  the  whole  current  of  authorities, 
beginning  with  Oovett  v.  Radnidge,  3  East,  62,  and  ending  witk 
Pnzzi  V.  Shipton,  8  Ad.  &  El.  963,  establishes  that  an  action  of  this- 
sort  is,  in  substance,  not  an  action  of  contract,  but  an  action  of 
tort  against  the  company  as  carrier."  And  in  the  subsequent  case 
of  Austin  V.  Oreat  West.  R,  Co.,  L.  R.,  2  Q.  B.  442,  Mr.  Justice 
Blackburn,  now  Lord  Blackburn,  in  delivering  his  judgment 
in  that  case  said  :  *'  I  think  that  what  was  said  in  the  case  of  Jfar« 
shall  V.  York,  Netocastle  £  Berwick  R.  Co.,  11  G.  B.  655,  was  quite- 
correct.  It  was  there  laid  down  that  the  right  which  a  passenger 
by  railway  has  to  be  carried  safely  does  not  depend  on  his  having- 
made  a  contract,  but  that  the  fact  of  his  being  a  passenger  casts  a 
duty  on  the  company  to  carry  him  safely."  And  to  the  same  effect 
and  with  full  approval  of  the  authorities  just  cited,  are  the  cases  of 
Foulkes  V.  Met.  Dis.  R.  Co.,  4  0.  P.  Div.  267 ;  30  Eng.  Eep.  536, 
and  the  same  case  on  appeal,  5  G.  P.  Div.  157  ;  30  Eng.  Rep.  740, 
and  Flefning  v.  Manchester,  etc.,  Railway  Co.,  4  Q.  B.  Div.  81. 
The  case  of  Bretherton  v.  Wood,  3  Bro.  &  Bing.  54,  is  a  direct  au* 
thority  upon  the  question. 

A  passenger  may,  without  doubt,  declare  for  a  breach  of  contract, 
where  there  is  one  ;  but  it  is  at  his  election  to  proceed  as  for  a  tort 
where  there  has  been  personal  injury  suffered  by  the  negligence  or 
wrongful  act  of  the  carrier,  or  the  agents  of  the  company  ;  and  in 
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such  action  the  plaintiff  is  entitled  to  recover  according  to  the  prin- 
ciples  pertaining  to  that  class  of  actions,  as  distinguished  from  ac- 
tions on  contract.  And  this  is  the  settled  doctrine  and  practice  in 
this  State.  Stockton  y.  Fret/y  4  Gill,  406  ;  Bait.  <£  Ohio  R.  Co.  y. 
Bloeher,  27  Md.  277,  287 ;  Baltimore  &  Yorktown  Turnpike  Co.  ▼. 
Boone,  45  id.  344 ;  Stokes  y.  SaltonstaU,  13  Pet.  181. 

The  motion  for  reargument  must  he  overruled. 
Stokb,  J.y  dissented. 
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(MIod.  49.) 

ChiUraet  --for  manufaeture  —  breach — damag€$, 

^On  ft  oontiBCt  to  manufacture  and  erect  a  monument,  at  a  fixed  price  paTsble 
on  deliTOiy,  the  seller  fulfilling  as  far  as  the  buyer  will  permit,  but  the 
buyer  refusing  to  receive  the  monument  or  allow  it  to  be  erected,  hM,  that 
the  seller  cannot  recover  the  contract  price,  but  may  recover  the  differenoe 
between  that  and  the  market  price  at  the  time  and  place  fixed  for  delivery.* 

ACTION  on  contract.     The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

ff.  M.  BMingSy  W.  S.  Moffitt,  G.  W.  Paul,  M.  D.  Whiis  and  J. 
E,  Humphries,  for  appellant. 

E,  0.  Snyder  and  J.  McCabe,  for  appellee. 

Black,  C.  The  appellee  sued  the  appellant  upon  a  written  con- 
tract as  follows : 

"  Milton  Clarky  Crawfordsville,  Ind.,  agent  for  the  White  Bronze 
Monuments,  manufactured  at  Bridgeport,  Conn.    June  24,  1881, 

*  See  MoHne  Srtde  Co.  v.  Beed  (52  Iowa,  807),  85  Am.  Rep.  272. 
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Wayne  toimshipy  Montgomery  coanty,  Ind.  Order  and  agreement 
for  double  front  white  bronze  monument.  No.  155,  to  be  delivered 
at  Waynetown  in  August,  1881,  or  as  soon  as  convenient  after  it 
arrives  here. 

"I  hereby  agree,  for  value  received,  to  pay  Milton  Olark  or 
bearer  four  hundred  and  fifty  dollars  on  delivery  of  one  No.  155- 
white  bronze  monupient,  in  accordance  with  the  description  of  said 
No.  155  as  per  illuistrated  price  list  or  photograph  of  said  monument,^ 
the  inscription  or  mottoes  to  be  in  raised  letters  as  written  on  the 
back  hereof,  with  such  extensions  or  abbreviations  -as  may  be  cus- 
tomary.    If  delivered  according  to  this  contract  the  purchaser 
farther  agrees  that  in  default  of  payment,  it  is  specified  in  thia 
contract  said  Milton  Clark  shall  have  the  privilege  of  entering^ 
upon  the  grounds  and  removing  the  said  monument  without  the 

consent  of  said      .     Witness  my  hand  this  24th  day  of  June, 

1881."    Signed  by  Mary  Dwiggius. 

On  the  back  of  this  instrument  were  written  the  words,  "crown 
on  top,"  and  certain  other  words  indicating  devices  and  inscription. 
It  was  alleged  in  the  complaint  that  by  direction  of  the  defend- 
ant, by  herself  and  through  her  agents  after  said  contract  had  been 
executed,  and  by  an  understanding  between  the  plaintiff  and  the 
defendant  at  the  time  of  said  execution  that  the  mottoes  and  in- 
scriptions should  be  sent  to  the  plaintiff,  he  caused  to  be  placed 
upon  said  monument  certain  mottoes  and  inscriptions,  set  out ;. 
that  by  request  of  the  defendant  the  crown  on  the  top  of  said 
monument  mentioned  in  the  indorsement  on  said  contract  was  left 
off  said  monument ;  and  a  copy  of  directions  in  writing  in  regard 
to  leaving  off  said  crown  and  to  the  placing  of  said  mottoes  and 
inscriptions  on  the  monument  was  set  out. 

It  was  alleged  that  the  plaintiff,  upon  receiving  said  monument, 
notified  the  defendant  and  informed  her  that  he  was  ready  "  to  put 
it  up  in  accordance  with  the  terms  of  said  agreement ;  "  that  she 
refused  to  receive  it  and  to  permit  him  to  put  it  up ;  that  he  '^  has 
complied  with  all  the  terms  and  conditions  of  said  contract  on  his 
part,  except  in  so  far  as  he  has  been  prohibited  from  so  doing  by 
the  acts  of  the  defendant  and  her  agents,  and  that  he  is  ready  and 
willing  in  all  respects  to  comply  with  the  conditions  of  his  said 
agreement ;  that  plaintiff  has  demanded  permission  of  the  defend- 
ant and  her  agents  to  complete  his  part  of  the  agreement,  but  has 
been  and  is  now  refused  such  permission;  that  defendant  has  wholly : 
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entitled  to  recover,  as  prayed  in  the  petition,  the  contract  price  and 
interest  thereon. 

In  Hay  dm  v.  Demeis,  53  N.  Y.  426,  it  was  said  :  **Upon  a 
valid  sale  of  specific  chattels,  when  nothing  remains  to  be  done  by 
the  vendor  except  delivery,  whether  conditioned. upon  payment  or 
not,  the  right  of  property  passes  to  the  vendee,  at  whose  risk  it  is 
retained  by  the  vendor.  The  same  consequence  as  to  title  results 
from  a  valid  tender,  upon  an  executory  contract.  Upon  the  refusal 
of  the  vendee  to  accept  and  pay  the  price,  the  vendor,  upon  proper 
notice,  may  sell  the  property  and  recover  the  difference,  or  he  may 
sue  for  the  difference  between  the  contract  and  actual  price,  in 
which  case  he  elects  to  retain  the  property  as  his  own  ;  or  he  may 
recover  the  contract  price;  in  which  case  he  holds  the  property  as 
trustee  for  the  vendee,  and  is  bound  to  deliver  it  whenever  de- 
manded, upon  receiving  payment  of  the  price.  In  selling  the  prop- 
erty after  tender  and  refusal,  the  vendor  acts  as  the  agent  and 
trustee  of  the  vendee,  to  whom  the  title  is  deemed  to  have  passed 
by  the  tender.  The  right  of  the  vendor  to  recover  the  price  of  the 
goods,  if  he  chooses  to  risk  the  solvency  of  the  vendee,  necessarily 
results. '* 

In  Smith  v.  Wheeler,  7  Oreg.  49 ;  s.  c,  33  Am.  Rep.  698,  it  was 
said  :  **The  law 'undoubtedly  is  that  where  delivery  of  goods  by 
a  vendor  at  a  particular  place,  and  payment  of  the  price  by  the 
vendee  are  concurrent  acts,  an  actual  delivery  or  tender  of  the 
goods  at  the  place  is  necessary,  in  order  to  entitle  the  vendor  to 
sue  for  the  price;  but  there  are  exceptions  to  the  rule."  And  the 
case  then  before  the  court  was  held  to  be  an  exception.  There  the 
plaintiffs  were  to  manufacture  certain  heavy  machinery  and  deliver 
it  to  the  defendants  at  a  certain  date  on  board  the  cars  of  a  certain 
railroad,  when  the  defendants  were  to  receive  it  and  pay  the  con- 
tract price.  When  the  machinery  was  completed  and  ready  for  de- 
livery, the  defendants  either  neglected  or  refused  to  furnish  the 
cars  as  they  had  agreed  to  do.  It  being  impossible  to  make  delivery 
or  tender  through  the  fault  of  the  defendants,  the  plaintiffs  were 
held  to  be  excused  from  tender,  and  entitled  to  recover  the  con- 
tract price.     See  Johnson  v.  Powell,  9  Ind.  566. 

Li  the  case  at  bar,  the  thing  to  be  delivered  was  of  such  a  nature 
that  in  its  manufactured  form  it  could  be  of  but  comparatively 
small  value  to  any  person  other  than  the  defendant,  and  perhaps 
the  case  is  one  in  which  the  rule  permitting  a  recovery  of  the  con- 
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tract  price  should  be  carried  as  far  as  possible  in  favor  of  the  seller. 
Bat  under  the  contract  the  delivery  of  the  monument  at  Wayne- 
town,  and  the  payment  of  the  contract  price,  were  to  be  concurrent 
acts.  To  entitle  the  plaintiff  to  the  contract  price,  it  was  incum- 
bent on  him  to  proceed  to  the  point  of  putting  the  title  in  the  de« 
fendant  though  the  possession  might  remain  in  the  plaintiff  as 
tmstee.  He  alleges  that  upon  receiving  the  monument  he  notified 
the  defendant,  and  informed  lier  that  he  was  ready  to  put  it  up  in 
accordance  with  the  terms  of  said  agreement,  and  that  she  refused 
to  receive  it  and  to  permit  him  to  put  it  up ;  that  he  has  complied 
with  all  the  terms  and  conditions  of  said  contract  on  his  part, 
except  in  so  far  as  he  has  been  prohibited  from  so  doing  by  the  acts 
of  the  defendant  and  her  agents  ;  that  he  is  ready  and  willing  in 
all  respects  to  comply  with  his  said  agreement ;  that  he  has'  de- 
manded permission  of  the  defendant  and  her  agents  to  complete 
his  part  of  the  agreement,  but  he  has  been  and  is  refused  such  per- 
mission. 

It  does  not  appear  that  he  tendered  the  property  to  the  defendant 
at  the  place  appointed  for  delivery,  or  that  it  was  impossible  for 
him  to  make  such  tender,  or  that  he  was  prohibited,  prevented  or 
excused  by  the  defendant  from  making  the  tender.  The  contract 
made  no  requirement  for  him  to  put  up  the  monument  or  to  do  any 
thing  which  mere  prohibition  would  prevent. 

He  would  have  fulfilled  his  part  of  the  contract  by  delivering  the 
monument  to  the  defendant  at  Waynetown.  He  would  have  put 
the  title  in  the  defendant  and  entitled  himself  to  the  contract  price 
by  a  tender.     Schroder  v.  Wo^ny  21  Ind.  238. 

We  think  that  the  complaint  does  not  show  all  the  facts  neces- 
sary to  make  a  cause  of  action  for  the  recovery  of  the  contract 
price  of  the  monument.  It  does  not  follow  that  it  does  not  state 
^ts  sufficient  to  constitute  a  cause  of  action.  It  shows  a  breach 
of  the  contract  by  refusal  to  accept  the  monument,  which  without 
a  passing  of  the  title  was  sufficient  to  support  an  action  in  which 
the  measure  of  damages  is  the  contract  price,  less  the  market  value 
of  the  property  at  the  place  and  time  where  and  when  it  should 
have  been  accepted,  or  if  there  was  no  market  at  that  place,  the 
measure  of  damages  would  be  the  difference  between  the  contract 
price  and  the  value  of  the  property  at  the  place  of  delivery,  deter- 
mined by  the  market  value  at  some  other  reasonably  convenient 
place.  Harris  v.  Panamc^  etc.,  R.  Co.y  58  N.  Y.  660  ;  Cahm  v. 
Vol.  XL VIII  —  19 
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entitled  to  reooYer,  as  prayed  in  the  petition,  the  contract  price  and 
interest  thereon. 

In  Hay  dm  v.  DemeiSy  53  N.  Y.  426,  it  was  said  :  "  Upon  a 
valid  sale  of  specific  chattels,  when  nothing  remains  to  be  done  by 
the  vendor  except  delivery,  whether  conditioned. upon  payment  or 
not,  the  right  of  property  passes  to  the  vendee,  at  whose  risk  it  is 
retained  by  the  vendor.  The  same  consequence  as  to  title  results 
from  a  valid  tender,  upon  an  executory  contract.  Upon  the  refusal 
of  the  vendee  to  accept  and  pay  the  price,  the  vendor,  upon  proper 
notice,  may  sell  the  property  and  recover  the  difference,  or  he  may 
sue  for  the  difference  between  the  contract  and  actual  price,  in 
which  case  he  elects  to  retain  the  property  as  his  own  ;  or  he  may 
recover  the  contract  price;  in  which  case  he  holds  the  property  as 
trustee  for  the  vendee,  and  is  bound  to  deliver  it  whenever  de- 
manded, upon  receiving  payment  of  the  price.  In  selling  the  prop- 
erty after  tender  and  refusal,  the  vendor  acts  as  the  agent  and 
trustee  of  the  vendee,  to  whom  the  title  is  deemed  to  have  passed 
by  the  tender.  The  right  of  the  vendor  to  recover  the  price  of  the 
goods,  if  he  chooses  to  risk  the  solvency  of  the  vendee,  necessarily 
results." 

In  Smith  v.  WJieekr,  7  Oreg.  49 ;  s.  c,  33  Am.  Rep.  698,  it  was 
said  :  "The  law  undoubtedly  is  that  where  delivery  of  goods  by 
a  vendor  at  a  particular  place,  and  payment  of  the  price  by  the 
vendee  are  concurrent  acts,  an  actual  delivery  or  tender  of  the 
goods  at  the  place  is  necessary,  in  order  to  entitle  the  vendor  to 
sue  for  the  price;  but  there  are  exceptions  to  the  rule."  And  the 
case  then  before  the  court  was  held  to  be  an  exception.  There  the 
plaintiffs  were  to  manufacture  certain  heavy  machinery  and  deliver 
it  to  the  defendants  at  a  certain  date  on  board  the  cars  of  a  certain 
railroad,  when  the  defendants  were  to  receive  it  and  pay  the  con- 
tract price.  When  the  machinery  was  completed  and  ready  for  de- 
livery, the  defendants  either  neglected  or  refused  to  furnish  the 
cars  as  they  had  agreed  to  do.  It  being  impossible  to  make  delivery 
or  tender  through  the  fault  of  the  defendants,  the  plaintiffs  were 
held  to  be  excused  from  tender,  and  entitled  to  recover  the  con- 
tract price.     See  Johnson  v.  PoweU,  9  Ind.  566. 

In  the  case  at  bar,  the  thing  to  be  delivered  was  of  such  a  nature 
that  in  its  manufactured  form  it  could  be  of  but  comparatively 
small  value  to  any  person  other  than  the  defendant,  and  perhaps 
the  case  is  one  in  which  the  rule  permitting  a  recovery  of  the  con- 
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tract  price  should  be  carried  as  far  as  possible  in  favor  of  the  seller. 
Bat  under  the  contract  the  delivery  of  the  monament  at  Wayne- 
town,  and  the  payment  of  the  contract  price,  were  to  be  concurrent 
acts.  To  entitle  the  plaintiff  to  the  contract  price,  it  was  incum- 
bent on  him  to  proceed  to  the  point  of  putting  the  title  in  the  de- 
fendant though  the  possession  might  remain  in  the  plaintiff  as 
trostee.  He  alleges  that  upon  receiving  the  monument  he  notified 
the  defendant,  and  informed  lier  that  he  was  ready  to  put  it  up  in 
accordance  with  the  terms  of  said  agreement,  and  that  she  refused 
to  receive  it  and  to  permit  him  to  put  it  up ;  that  he  has  complied 
with  all  the  terms  and  conditions  of  said  contract  on  his  part, 
except  in  so  far  as  he  has  been  prohibited  from  so  doing  by  the  acts 
of  the  defendant  and  her  agents  ;  that  he  is  ready  and  willing  in 
all  respects  to  comply  with  his  said  agreement ;  that  he  has'  de- 
manded permission  of  the  defendant  and  her  agents  to  complete 
his  part  of  the  agreement,  but  he  has  been  and  is  refused  such  per- 
mission. 

It  does  not  appear  that  he  tendered  the  property  to  the  defendant 
at  the  place  appointed  for  delivery,  or  that  it  was  impossible  for 
him  to  make  such  tender,  or  that  he  was  prohibited,  prevented  or 
excused  by  the  defendant  from  making  the  tender.  The  contract 
made  no  requirement  for  him  to  put  up  the  monument  or  to  do  any 
thing  which  niere  prohibition  would  prevent. 

He  would  have  fulfilled  his  part  of  the  contract  by  delivering  the 
monament  to  the  defendant  at  Waynetown.  He  would  have  put 
the  title  in  the  defendant  and  entitled  himself  to  the  contract  price 
by  a  tender.     Schroder  v.  Wotfin,  21  Ind.  238. 

We  think  that  the  complaint  does  not  show  all  the  facts  neces- 
sary to  make  a  cause  of  action  for  the  recovery  of  the  contract 
price  of  the  monument.  It  does  not  follow  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  shows  a  breach 
of  the  contract  by  refusal  to  accept  the  monument,  which  without 
a  passing  of  the  title  was  sufficient  to  support  an  action  in  which 
the  measure  of  damages  is  the  contract  price,  less  the  market  value 
of  the  property  at  the  place  and  time  where  and  when  it  should 
have  been  accepted,  or  if  there  was  no  market  at  that  place,  the 
measure  of  damages  would  be  the  difference  between  the  contract 
price  and  the  value  of  the  property  at  the  place  of  delivery,  deter- 
mined by  the  market  value  at  some  other  reasonably  convenient 
place.  Harris  v.  Panamuy  etc.,  R.  Co.,  58  N;  Y.  660 ;  Cahen  v. 
Vol.  XLVIII—  19 
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FlaU,  69  id.  848 ;  s.  c,  25  Am.  Bep.  203.  Though  the  monu- 
ment might  hare  no  market  yalue  in  any  place  in  its  manufactured 
form,  it  does  not  follow  that  the  material  of  which  it  was  com- 
posed  had  no  such  value ;  and  though  this  might  be  very  small 
compared  with  the  yalue  as  a  monument,  the  defendant,  by  her  re- 
fusal, and  the  plaintiff,  by  his  failure  to  transmit  the  title  from 
himself,  would  be  confined  to  such  a  mode  of  ascertaining  the  value, 
the  amount  of  which  should  be  deducted  from  the  contract  price. 
This  difference  would  be  the  damages  naturally  resulting  from  the 
breach,  such  damages  as  would  be  presumed  to  accrue,  and  might 
therefore  be  recoyered  under  a  general  allegation  of  damages,  such 
as  was  contained  in  the  complaint.  Lindley  y.  Dempsey,  45  Ind. 
246  ;  ffadley  y.  Praiher,  64  id.  137. 

[But  for  errors  on  the  trial.] 

Per  Oubiam  —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be  reversed,  at  appellee's  costs,  and  the  cause  is  re- 
manded for  a  new  trial. 

JudgmmU  reverMtL 


POMBBOT  v.    StATB. 
(M  Ind.  M.) 
OHminal  law — rape — eonBwU — frond. 

Sexual  interoourse  withoat  the  oonsent  of  the  wonum  sad  under  the 

tense  of  a  snigical  operation  is  lape.* 

/^ONVlCTION  of  rape.     The  opinion  states  the  case. 

</.  &  Pritehett  and  H*  Bums,  for  appellant. 

F.  T.  Hordy  attorney-general,  and  FT.  B.  ffordy  for  State. 

Howe,  G.  J.  The  appellant,  Mark  Pomeroy,  was  indicted  in  the 
Gibson  Circuit  Court,  at  its  May  term,  1882.  The  indictment  charged 
''  that  Mark  Pomeroy,  on  the  8th  day  of  October,  A.  D.  1881,  at  and 
in  the  county  of  Qibson  and  State  of  Indiana,  did  then  and  there 
unlawfully,  feloniously  and  violently  make  an  assault  in  and  upon 

*  See  Dan  Mbran  v.  People  (25  Mich.  356),  12  Am.  Bep.  288.  and  note,  290. 
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one  Rebecca  R.  Reavis,  a  woman  then  and  tiioiv  )>eiug,  und  did 
then  and  there  unlawfully,  feloniously,  violently,  forcibly  and  against 
her  will,  ravish  and  carnally  know  her,  the  said  Rebecca  R.  Reavis, 
contrary  to  the  form  of  the  statute,''  etc. 

On  the  appellant's  application,  the  venue  of  the  cause  was  changed 
to  the  court  below ;  and  upon  his  plea  of  not  guilty,  the  issues 
joined  were  there  tried  by  a  jury,  and  a  verdict  was  returned  find- 
ing him  guilty  as  charged,  and  assessing  his  punishment  at  imprison- 
ment in  the  State's  prison  for  the  term  of  ten  years.  His  motion 
for  a  new  trial  having  been  overruled,  and  his  exception  saved  to 
such  ruling,  the  court  rendered  judgment  against  him,  in  accord- 
ance with  the  verdict. 

In  this  court,  the  only  error  assigned  by  the  appellant  is  the  over- 
tnling  of  his  motion  for  a  new  trifd.  In  this  motion,  the  following 
causes  were  assigned  by  appellant  for  such  new  trial  : 

"  First.  The  verdict  of  the  jury  is  contraiy  to  law  ; 

^'  Second.  The  verdict  of  the  jury  is  contrary  to  the  evidence ; 

''  Third.  The  verdict  of  the  jury  is  contrary  to  the  law  and  the 
evidence ; 

^^  Fourth.  Error  of  law  occurring  at  the  trial  of  the  cause,  in  this, 
to-wit :  The  court  permitted  and  allowed  Rebecca  R.  Reavis  to  be 
examined  as  a  witness  on  behalf  of  the  State,  the  said  Rebecca  R. 
Beavis  being  incompetent  to  testify,  for  want  of  mental  capacity  and 
imbecility,  as  a  witness ;  and  to  the  allowing  of  her  being  a  witness 
and  testifying,  the  defendant  objected,  but  the  court  overruled  the 
objection  and  permitted  her  to  testify,  and  the  defendant  at  the 
time  excepted." 

The  record  of  this  cause  discloses  the  following  facts :  In  October, 
1881,  James  Reavis  and  his  wife,  Margaret,  were  living  on  a  farm 
in  the  eastern  part  of  Gibson  county,  in  this  State.  Besides  them- 
selves, their  family  then  consisted  of  their  three  daughters  and  two 
boys  they  were  raising.  Their  daughter,  Rebecca  R.  Reavis,  was 
then  twenty-two  years  of  age,  large  and  stout,  '*  but  had  been 
afflicted  with  epileptic  fits  since  she  was  a  year  old,  which  came 
oftener  and  harder  the  older  she  got."  The  natural  tendency  and 
effect  of  these  oft-repeated  fits  of  epilepsy  were  to  produce  what  the 
appellant  himself  calls,  in  his  motion  .for  a  new  trial,  her  '^  want  of 
mental  capacity  and  imbecility." 

On  the  8th  day  of  October,  1881,  in  the  afternoon,  the  appellant, 
Mark  Pomeroy,  in  company  with  one  John  Patterson,  went  to  the 
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farm-house  of  James  and  Margaret  Reavis.  The  appellant  was  an 
itinerant  doctor,  "  trayelling  from  place  to  place/'  and  was  an  utter 
stranger  to  the  Reayis  family.  John  Patterson  was  acquainted  with 
James  Rearis,  having  served  in  the  army  with  him  for  a  consider- 
able time.  Appellant  engaged  Patterson  to  drive  his  team  for  him 
over  the  country ;  and  on  the  day  named,  Patterson  introduced 
the  appellant  to  James  Reavis.  In  a  private  interview  then  had 
with  James  and  Margaret  Reavis,  the  appellant  said  to  them  :  *^I 
am  a  physician  and  have  heard  about  the  affliction  of  your  daughter^ 
I  have  bought  property  at  Oakland  city,  and  am  going  to  build  a 
large  hospital  on  it  to  treat  cases  like  hers,  and  have  already  secured 
one  young  lady  to  treat,  and  have  called  to  see  about  treating  your 
daughter. "  Appellant  was  then  informed  by  Rebecca's  parents  that 
she  had  been  under  the  treatment  of  a  good  many  doctors,  none  of 
whom  seemed  to  do  her  any  good,  and  that  their  son,  who  was  then* 
attending  a  medical  college  at  Cincinnati,  had  stated  her  case  to  the 
professors,  and  they  said  she  could  not  be  cured. 

In  response  to  this,  appellant  said  :  ''Yes ;  but  the  physician  is 
now  come  who  will  revive  your  drooping  spirits,  and  cure  your 
daughter  ;  these  doctors  who  treated  her,  and  the  college  profes- 
sors, didn't  understand  her  case  or  know  how  to  treat  her,  for  want 
of  experience;  my  father  was  a  physician  and  I  was  in  hospitals, 
and  know  all  about  such  cases  ;  I  have  with  me  four  or  five  diplomas 
from  medical  colleges.  I  am  not  practicing  my  profession  for  the 
sake  of  making  money,  but  only  for  the  sake  of  suffering  human-, 
ity ;  as  I  am  already  so  rich  that  I  could  not  spend  my  fortune  in  iv 
life-time  unless  I  recklessly  drank  and  gambled  it  away." 

Appellant  then  asked  to  see  Rebecca,  and  said,  in  the  presence 
of  her  mother,  he  would  have  to  examine  her,  and  put  his  hand 
up  under  her  clothes  for  that  purpose.  She  objected  to  such  an 
examination  ;  but  her  mother  told  her  that  appellant  said  he  could 
cure  her,  and  that  she  must  let  him  examine  her.  After  the  ex- 
amination appellant  declared  that  Rebecca  had  *'  a  terrible  womb 
disease,  and  was  losing  her  mind."  Her  parents  then  employed 
appellant  to  cure  her ;  and  he  and  his  driver  stayed  all  night  at 
Reavis'  house.  The  next  morning  appellant  took  Rebecca  into  a. 
private  room,  and,  while  pretending  to  make  a  further  examination 
of  her  person,  succeeded  in  having  sexual  intercourse  with  her. 
She  made  no  outcry  at  the  time,  but  after  appellant  had  gone  her 
mother  found  her  crying,  and  she  then  complained  to  her  mother 
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that  ho,  appellant,  *'  had  committed  an  outrage  upon  her."  Shortly 
afterward  the  appellant  was  arrested  upon  the  charge  for  which  he 
was  indicted,  tried  and  conyicted  in  this  case. 

The  bill  of  exceptions  appearing  in  the  record  fails  to  show  that 
the  appellant  objected  or  excepted,  on  any  ground,  to  the  com- 
petency of  Rebecca  R.  Beavis,  a  witness  for  the  States  Therefore 
the  only  question  presented  for  our  decision  is  this,  is  the  yerdict 
of  the  jury  sustained  by  sufficient  legal  eyidence  ? 

The  offense  of  which  the  appellant  was  conyicted  in  this  case  is 
defined  and  its  punishment  prescribed  in  section  1917,  R.  S.  1881. 
This  section  reads  as  follows  : 

''  Whoeyer  unlawfully  has  carnal  knowledge  of  a  woman  forcibly 
against  her  will  *  *  *  is  guilty  of  rape,  and  upon  conyiction 
thereof,  shall  be  imprisoned  in  the  State  prison  not  more  than 
twenty-one  years  nor  less  than  fiye  years." 

On  behalf  of  the  appellant,  it  is  earnestly  insisted  that  the 
eyidence  wholly  fails  to  show  that  he  had  carnal  knowledge  of 
Rebecca  li.  Reayis  '^ forcibly  against  her  will."  Whether  the  carnal 
knowledge  was  had  forcibly  against  her  will  or  not  would  seem  to 
be  a  question  of  fact  for  the  jury  rather  than  of  law.  We  are  of 
opinion  howeyer  that  the  jury  were  justified  by  the  eyidence  in 
finding,  as  they  must  haye  done,  under  the  instructions  of  the 
court,  that  the  carnal  knowledge  was  had  forcibly  and  against  the 
will  of  the  prosecuting  witness.  The  eyidence  wholly  fails  to 
ishow  that  Rebecca  eyer  consented  to,  or  eyen  had  knowledge  of  the 
act  of  sexual  intercourse,  until  after  it  was  fully  accomplished.  In 
such  a  case  the  force  required  by  the  statute  is  in  the  wrongful  act. 
Thus,  in  2  Bishop's  Criminal  Law  (7th  ed.),  §  1120,  it  is  said  : 
**  Wheneyer  there  is  a  carnal  connection,  and  no  consent  in  fact, 
fraudulently  obtained  or  otherwise,  there  is  evidently,  in  the  wrong- 
ful act  itself,  all  the  force  which  the  law  demands  as  an  element  of 
the  crime." 

The  eyidence  tended  to  sttow  that  the  appellant,  as  a  physician, 
informed  Rebecca  and  her  mother  that  the  former  was  suffering 
from  a  terrible  womb  disease,  and  was  losing  her  mind.  If  the 
jury  belieyed,  as  they  might  well  haye  done  under  the  evidence, 
that  the  appellant,  as  a  physician,  obtained  possession  and  control 
of  Rebecca's  person,  under  her  mother's  command,  for  the  purpose 
of  making  a  further  examination  of  her  alleged  disease  of  the 
womb,  and  not  for  the  purpose  of  sexual  intercourse,  and  that  she 
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Deyer,  in  fact,  gave  her  consent,  through  fraud  or  otherwise,  to  the 
sexual  connection,  then  it  seems  to  us  that  the  case  in  hand  falls 
fairly  within  the  doctrine  declared  in  Qu$enT.  Flaitery,  2  Q.  B.  Diy. 
410;  *^1  Eng.  Rep.  188,  decided  in  1877,  and  that  the  appellant  was 
lawfully  convicted  of  the  crime  of  rape.  In  the  case  cited,  as  in  this, 
the  defendant  professed  to  give  medical  and  surgical  advice  for  money. 
The  prosecutrix,  a  girl  of  nineteen  years,  like  the  prosecutrix  in 
this  case,  was  ^*  subject  to  fits,''  and  she  and  her  mother  consulted 
the  defendant  in  regard  to  her  case,  and  informed  him  of  her  con- 
dition. The  defendant,  as  in  this  case,  made  an  examination  of 
the  person  of  the  prosecutrix,  and  advised  that  a  surgical  operation 
be  performed,  and  under  the  pretense  of  performing  it  had  carnal 
connection  with  her.  It  was  held  by  the  court  that  the  prisoner 
was  guilty  of  rape.  Kelly,  C.  B.,  said  :  ^'  It  is  plain  that  the  girl 
only  submitted  to  the  plaintifiTs  touching  her  person  in  consequence 
of  the  fraud  and  false  pretenses  of  the  prisoner,  and  that  the  only 
thing  she  consented  to  was  the  performance  of  the  surgical  oper- 
ation. Tip  to  the  time  when  she  and  the  prisoner  went  into  the 
room  alone,  it  is  clearly  found  on  the  case  that  the  only  thing  con- 
templated either  by  the  girl  or  her  mother  was  the  operation  which 
had  been  advised  ;  sexual  connection  was  never  thought  of  by  either 
of  them.  And  after  she  was  in  the  room  alone  with  the  prisoner, 
what  the  case  expressly  states  is  that  the  girl  made  but  feeble  resist- 
ance, believing  that  she  was  being  treated  medically,  and  that  what 
was  taking  place  was  a  surgical  operation.  In  other  words,  she 
submitted  to  a  surgical  operation  and  nothing  else.  It  is  said  how- 
ever, that  having  regard  to  the  age  of  the  prosecutrix,  she  must 
have  known  the  nature  of  sexual  connection.  I  know  no  ground 
in  law  for  such  a  proposition.  And  even  if  she  had  such  knowl- 
edge,  she  might  suppose,  that  penetration  was  being  effected  with 
the  hand  or  with  an  instrument.  The  case  is  therefore  not  within 
the  authority  of  those  cases  which  have  decided,  decisions  which  I 
regret,  that  where  a  man  by  fraud  induces  a  woman  to  submit  to 
sexual  connection  it  is  not  rape.'' 

In  the  same  case  Mbllob,  J.,  also  said  :  '^  I  am  of  the  same  opm- 
ion.  *  *  *  It  is  said  that  submission  is  equivalent  to  consent, 
and  that  here  there  was  submission.  But  submission  to  what  ?  Not 
to  carnal  connection.  The  case  is  exactly  within  the  words  of 
WiLDB,  0.  J.,  in  Reg.  v.  Oasey  1  Den.  Or.  0.,  at  p.  582 :  *She 
consented  to  one  thing,  he  did  another  materially  different,  on 
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which  she  had  been  prevented  by  his  frand  from  exercising  her 
judgment  and  will/' 

In  People  v.  Orosswell,  13  Mich.  427,  after  citing  some  decisions, 
both  in  England  and  in  this  country,  to  the  effect  that  if  the  woman's 
consent  is  obtained  by  fraud  the  crime  of  rape  is  not  committed, 
OooLBT,  J.,  said  :  '^But  there  are  some  cases  m  this  country  to 
the  contrary,  and  they  seem  to  us  to  stand  upon  much  the  better 
reasons,  and  to  be  more  in  accordance  with  the  general  rales  of 
criminal  law.  People  v.  Metcalfe  1  Whart.  (J.  C.  378,  and  note,  381 ; 
SMe  V.  Shepard,  7  Conn.  54.  And  in  England,  where  a  medical 
practitioner  had  knowledge  of  the  person  of  a  weak-minded  patient^ 
on  pretense  of  medical  treatment,  the  offense  was  held  to  be  rape. 
Regina  v.  Stanton.  1  G.  &  E.  415 ;  8.  c,  I  Den.  0.  C.  The  out- 
rage upon  the  woman,  and  the  injury  to  society,  is  just  as  great  m 
thefle  cases  as  if  actual  force  had  been  employed  ;  and  we  have  been 
unable  to  satisfy  ourselves  that  the  act  can  be  said  to  be  any  less 
against  the  will  of  the  woman  when  her  consent  is  obtained  by 
fraud,  than  when  it  is  extorted  by  threats  or  force." ' 

In  the  case  at  bar,  we  are  of  opinion  that  the  verdict  of  the  jury 
was  fully  sustained  by  the  evidence  appearing  in  the  record,  and 
that  it  was  not  contrary  to,  but  in  strict  accordance  with  the  law 
applicable  to  snch  evidence.  The  court  committed  no  error  there- 
fore in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  is  aflSrmed,  with  costs. 

Judgment  affirmed. 


James  v.  Jellisoit. 

(MInd.taS.) 

Contract  —  %Dager  —  to  carry  marriage  hen^  ineuranee, 

A  ooDtract  to  pay  a  certain  sam  of  money  to  A.  on  his  marriage  with  B.,  on 
eondition  that  A.  shall  give  the  promisor  '*the  exdasive  right  to  cany 
marriage  benefit  Insarance*'  on  A.  and  B..  is  void. 

ACTION  on  contract.     The  opinion  states  the  facts.    The  plaint- 
iff had  judgment  below. 
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W.  A.  Thompson,  J.  W.  Thomp%ony  A.  0.  Marsh,  L  P,  Cfray  and 
P.  Gray,  for  appellants. 

A    Vorhts,  M.  B.  Miller  and  J.  B.  Nsff,  tor  appellee. 

CoLBRiCK.  G.  This  was  an  action  brought  by  the  appellee 
against  the  appellants  npon  a  contract  described  in  the  complaint 
as  follows  : 

"^ November  4,  1881. 
''On  or  before  December  8,  after  date,  we  promise  to  pay  to 
Isaiah  Jellison  only  one  hundred  dollars :  Provided,  said  payee  is 
married  on  the  5th  to  8th  day  of  December,  1881,  which  marriage 
will  be  to  us  value  received  for  this  note  ;  and  Provided,  said  payee 
gives  us  the  exclusive  right  to  carry  marriage  benefit  insurance  on 
him  and  Miss  Lizzie  Stead,  whom  he  is  to  marry  ;  failure  to  com- 
ply with  above  agreement  annuls  this  obligation. 

"J.  D.  James. 
"Willis  Whipplb. 
"J.  E.  Hahker.'* 

The  complaint  consisted  of  two  paragraphs.  A  demurrer  was 
sustained  to  the  first  and  overruled  to  the  second.  An  answer  of 
nine  paragn4>hs  was  filed  to  the  second  paragraph  of  the  complaint. 
A  motion  to  strike  out  all  of  said  paragraphs  except  the  first  and 
ninth  was  sustained.  The  first  paragraph  of  the  answer  averred 
that  said  contract  was  executed  without  any  consideration  what- 
ever, and  the  ninth  paragraph  was  a  general  denial.  A  reply 
of  general  denial  was  filed  to  the  first  paragraph  of  the  answer,  and 
the  issues  thus  formed  wore  submitted  to  a  jury  for  trial,  which  re- 
sulted in  the  rendition  of  a  verdict  in  favor  of  the  appellee  for  1^90, 
and  over  a  motion  for  a  new  trial,  judgment  was  rendered  upon  the 
verdict  tigainst  the  appellants,  from  which  they  appeal  and  assign 
as  errors : 

1st.  That  the  court  erred  m  overruling  the  demurrer  to  tiie 
second  paragraph  of  the  complaint. 

2d.  That  the  court  erred  in  striking  out  the  second,  third,  fourth, 
fifth,  sixth,  seventh  and  eighth  paragraphs  of  the  answer,  and  each 
of  them. 

3d.  That  the  court  erred  m  overruling  the  motion  for  a  new 
trial. 

The  appellee,  in  the  second  paragraph  of  his  complaint,  after 


NOVEMBER  TERM,  1883.  15J 

Junes  ▼.  Jellison. 

.sYening  the  exeeation  by  the  appellants  of  the  contract  above  set 
forth,  alleges,  ^'  that  said  marriage  benefit'  insurance  was  a  valid 
and  subsisting  corporation  for  the  purpose  of  paying  premiums  to 
persons  who  would  get  married,  and  for  the  pur])ose  of  enabling 
persons  who  would  contract  marriage  to  receive  premiums  if  appli- 
cation  was  made  and  certificates  of  insurance  issued  to  the  person 
who  was  to  marry,  or  to  any  person  who  might  make  application 
in  the  name  of  the  party  who  was  about  to  marry,  in  case  the  mar- 
riage of  the  party  was  consummated ;  that  he  did  on  the  8th  day  of 
December,  1881,  marry  Elizabeth  Stead,  known  as  Lizzie  Stead,  in 
-compliance  with  his  agreement,  and  that  in  further  compliance  with 
his  agreement  he  gave  the  defendants  the  exclusive  right  to  carry 
marriage  benefit  policies  on  himself  and  said  Lizzie  Stead ;  that  he 
signed  all  the  applications  for  marriage  benefit  insurance  that  the 
defendants  presented  to  him  to  sign ;  that  he  did  sign  a  large  num- 
ber of  applications  for  the  defendants  which  were  necessary  to 
enable  them  to  procure  said  insurance  policies,  and  for  them  to 
take  out  marriage  benefit  insurance  on  him ;  that  the  defendants 
did  take  out  a  large  number  of  marriage  benefit  policies  on  him  in 
his  name,  upon  which  the  defendants  received  a  large  sum  of 
money,  to-wit,  $60 ;  that  plaintiff  did  in  all  things  comply  with 
his  said  agreement ;  that  the  defendants  have  wholly  failed  to  com- 
ply with  their  said  agreement  or  any  part  thereof/'  Wherefore 
he  prayed  judgment. 

It  is  evident  by  the  provisions  of  the  contract  sued  upon  and  the 
averments  in  the  complaint,  that  the  appellants  were  merely  inter- 
ested in  the  consummation  of  the  appellee's  marriage  so  far  as  it 
would  enable  them  to  realize  therefrom  some  benefit  by  and  through 
said  insurance.  If  the  condition  set  forth  in  the  contract  relating 
to  said  marriage  had  stood  alone,  the  promise  of  the  appellants  to 
pay  to  the  appellee  said  sum  of  $100,  upon  his  performing  said 
condition,  might  probably  have  been  enforced.  See  1  Bish.  Marr. 
Women,  §§  785,  787.  But  the  'condition  referred  to  was  coupled 
with  the  additional  one  that  the  appellants  should  have  the  ex- 
clusive right  to  carry  policies  of  marriage  benefit  insurance  upon 
the  appellee  and  the  lady  whom  he  was  engaged  to  marry.  These 
two  conditions  were  firmly  and  inseparably  united,  and  jointly  con- 
stituted the  consideration,  which  was  an  entire  one,  for  the  appel- 
lant's promise  to  pay  said  sum  of  money.  The  performance  of  one. 
of  the  conditions,  and  a  failure  to  perform  the  othor  by  the  ap- 
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pellee  would  not  have  entitled  him  to  recover  said  sum  of  monej^ 
or  any  part  of  it,  as  the  performance  of  both  conditions  was  essen- 
tial and  indispensable  to  his  right  to  recover  upon  the  contract 
In  2  Pars.  Cont.  519,  it   is  said :     **  If  the   consideration  to   be- 
paid  is  single  and  entire,   the  contract  must  be  held  to  be  en- 
tire, although  the  subject  of   the  contract  may  consist  of  several 
distinct  and  wholly  independent  items."    That  part  of  the  contract 
sued  upon  which  relates  to  said  insurance  is  void,  it  being  a  wager- 
ing contract.     See  Chalfant  v.  Payton,  91  Ind.  202,  where  it  was 
held  by  this  court  that  such  contracts  are  mere  wagering  contracts, 
and  are  void  as  against  public  policy.     By  the  terms  of  the  contract 
the  consideration  for  the  appellants'  promise  to  pay  said  sum  of 
$100  is  entire,  and  not  susceptible  of  apportionment,  therefore  aa 
the  illegal  part  of  the  contract  constituted  some  part  of  said  con- 
sideration, and  as  the  part  which  it  constituted  is  so  indefinite  and 
uncertain  as  to  render  it  incapable  of  being  separated  from  the  re- 
mainder of  the  consideration,  the  entire  contract,  by  reason  thereof, 
is  rendered  void,  and  being  executory  its  performance  cannot  be- 
enforced.     It  has  been  held  by  this  court  that  when  the  illegal  and 
void  part  of  the  consideration  of  a  note  is  so  uncertain  and  indefi- 
nite that  it  cannot  be  separated  from  the  legal  and  valid  part,  tho 
whole  note  becomes  invalid  and  void.     Hytuh  v.  Hays,  25  Ind.  31; 
Everhart  v.    Puckett,   73  id.    409.      In   Bish.    Cont,  §  471,   it 
is  said  :     '^  A  contract  illegal  in  part  and  legal  as  to  the  residue  is 
void  as  to  all,  when  the  two  parts  cannot  be  separated  ;  when  they 
can  be,  the  good  will  stand  and  the  rest  fall.     One  entire  considera- 
tion cannot,  within  this  rule,  be  separated,  though  composed  of 
distinct  items,  some  of  which  are  legal  and  others  illegal. ''    And 
in  1   Wait  Act.  and  Def.,  106,  it  is  stated  that   ''the  general 
rule  is,  that  if  any  part  of  an  entire  consideration  for  a  promise,  or 
of  any  part  of  an  entire  promise,  is  illegal,  whether  at  common 
law  or  by  statute,  the  whole  contract  is  void."    The  contract  in- 
volved in  this  case  is  not  embraced  in  any  exception  to  the  general 
rule  to  which  we  have  referred,  but  is  clearly  within  its  provis- 
ions. 

As  the  second  paragraph  of  the  complaint  was  founded  upon  an 
illegal  contract,  the  i)erformance  of  which,  for  the  reasons  herein 
stated,  could  not  be  enforced,  the  court  erred  in  overruling  the  de- 
murrer thereto,  and  for  the  error  so  committed  the  judgment  must 
be  reversed. 
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In  Tiew  of  the  conclusion  reached  by  us,  it  is  unnecessary  to  con- 
sider the  other  questions  presented  in  the  assignment  of  errors. 

Per  Curiam  —  The  judgment  of  the  court  below  is  reversed  at 
the  costs  of  the  appellee,  and  the  action  is  remanded  with  instruc- 
tions to  the  court  to  sustain  the  demurrer  to  the  second  paragraph 
of  the  complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Judgment  reversed. 


Ohioaoo  ahd  Wbst  Michioak  Railway  Oompany  t.  Linard. 

(94  Ind.  81ft.) 

LandBUtrd  and  UnarU  ~  r«nt  payable  in  eropt —  title. 

Under  a  lease  of  a  farm  for  yean,  the  rent  payable  in  a  portion  of  the  crops^ 
the  title  to  the  crops  until  delivery  is  in  the  tenant,  and  he  may  maintain  an 
action  for  trespass  thereto  against  the  landlord's  grantee  of  the  land. 

TRESPASS.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

J.  Bradley  and  /.  H.  Bradley,  for  appellant 

I,  Church,  for  appellee. 

ZoLLARSy  J.  The  appellee,  in  his  complaint,  filed  on  the  9th  day 
of  April,  1883,  alleges,  in  substance,  that  on  or  about  the  1st  day 
of  June,  1882,  he  was  lawfully  in  possession  of  the  land  therein  de- 
scribed,  and  was  farming  the  same,  and  was  the  owner  and  had. 
growing  thereon  a  large  quantity  of  corn,  pumpkins  and  cornstalks, 
of  great  value  ;  that  the  appellant  was  a  railroad  corporation  duly 
organized  and  engaged  in  the  construction  of  a  railroad  from  the 
city  of  Laporte  to  Lacrosse  in  Laporte  county,  and  that  at  the  time 
mentioned,  and  at  sundry  times  thereafter,  the  appellant  wrongfully 
entered  upon  the  said  premises  so  in  possession  of  the  appellee,  and 
being  worked  and  farmed  by  him,  and  proceeded  to  locate  and  con- 
struct a  railroad  over  and  upon  said  premises,  and  destroyed  and  con- 
verted to  its  own  use  the  crops  thereon  planted  and  growing  on 
about  twelve  acres  of  the  land  so  occupied  by  the  appellee,  of  the 
value  of  $200,  to  the  damage  of  the  appellee,  etc. 
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The  appellant  answered  in  two  paragraphs.  The  first  paragraph 
is  a  general  denial. 

The  second  paragraph  alleges  that  at  the  time  of  the  entry  upon 
the  land  one  Charles  F.  WeUs  was  the  owner  of  the  land  and  in 
possession  of  it ;  that  the  appellant  was  engaged  in  the  construction 
of  a  railroad  as  stated  in  the  complaint,  and  located  its  railroad  on 
and  across  the  said  land,  and  desired  and  intended,  for  the  purpose 
of  constructing  and  forever  maintaining  its  railroad,  side  tracks, 
'*  Y  "  tracks,  and  depots  thereon,  to  appropriate  so  much  of  the  eaid 
land  as  it  lawfully  might,  and  with  the  consent  and  under  a  parol 
license  of  the  said  Charles  F.  Wells,  which  had  never  been  revoked, 
entered  upon  and  appropriated  that  part  of  said  lands  particnlarly 
described  in  a  deed  of  conveyance  by  the  said  Wells  to  the  appellee, 
a  copy  of  which  deed  is  filed  with  and  as  a  part  of  the  answer ;  that 
with  said  consent  and  under  said  license  the  appellant  took  posses- 
sion of  said  land  so  described  in  said  deed,  and  constructed  its  said 
railroad  and  appurtenances  on  the  same,  and  has  ever  since  been  in 
possession  of  the  same,  and  is  now  operating  its  railroad  thereon, 
and  did  afterward  agree  with  said  Wells  upon  the  amount  of  com- 
pensation to  be  paid  to  him  for  the  land  so  appropriated  and  taken 
and  damage  done,  and  paid  the  same  to  him  in  full,  and  thereupon 
the  said  Wells  executed  and  delivered  to  the  appellant  the  said  deed 
of  conveyance,  which  is  dated  on  the  11th  day  of  July,  1882,  and 
that  they  intended  and  agreed  that  the  same  should  have  relation 
to,  and  take  effect  from  that  date,  and  that  the  appellant  did  not 
commit  any  damage  nor  destroy  any  crops  upon  any  part  of  said 
land  other  than  the  said  parcels  described  in  the  said  deed. 

The  issues  were  closed  by  a  reply  of  general  denial.  There  was 
a  trial  by  the  court,  and  a  judgment  for  appellee.  The  motion 
for  a  new  trial,  on  the  ground  that  the  finding  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law,  was  overruled.  Appel- 
lant excepted,  and  prosecutes  this  appeal. 

[Omitting  testimony.] 

The  contention  on  behalf  of  appellant,  as  we  understand  coun- 
sel, is  that  as  shown  by  the  evidence,  appellee  was  not  in  posses- 
sion of  the  land  as  a  tenant,  but  that  his  possession  was  the  posses- 
sion of  the  owner  of  the  land ;  that  appellee's  interest  was  in  and 
attached  to  the  crops  only,  and  that  hence  he  cannot  maintain 
this  action,  which  is  in  the  nature  of  an  action  quare  clausum  f regit. 
Ill  tins  contention  they  say  : 
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**  We  claim  that  the  evidence  does  show  either  that  the  appellee 
was,  in  relation  to  the  crops  raised,  a  tenant  in  common  with  the 
owner,  having  no  right  to  claim  any  particular  part  of  the  crops 
imtil  they  were  divided,  or  that  he  was  the  servant  of  the  owner,  hav- 
ing no  right  to  any  part  of  the  crop  as  a  compensation  for  his 
services  until  the  same  was  delivered  to  him.'' 

The  contention  farther  is,  that  as  appellee  is  only  a  tenant  in 
common,  as  above  contended,  he  cannot  maintain  this  action  alone 
that  the  owner  of  the  land  should  be  joined  with  him,  and  far- 
ther, that  the  deed  executed  by  the  owner  of  the  land  operated  as 
a  release  of  all  damages,  and  was  conclusive  upon  appellee  as  a^ 
tenant  in  common  of  the  growing  crops. 

We  cannot  concur  with  counsel  in  this  contention.  It  cannot 
be  said  that  appellee  Tt^as  a  mere  cropper.  The  evidence  shows  that 
two  years  prior  to  appellant's  entry  upon  the  land  appellee  went 
into  possession  of  it  under  a  lease  from  the  owner  for  a  term  of  six. 
years,  and  that  he  was  in  the  open  possession  of  it  when  the  com- 
pany entered  thereon'.  Such  being  the  case,  he  was  entitled  to  hold; 
and  protect  that  possession  against  appellant  and  all  others.  Hav- 
ing given  the  lease,  and  put  appellee  into  possession  under  it,  the 
owner  of  the  land  could  not  destroy  the  lease  nor  the  right  of  pos- 
session under  it,  by  a  subsequent  conveyance  to  the  railroad  com- 
pany. Appellee  had  the  right  of  possession  against  the  lessor  and 
his  grantee  with  knowlege  of  appellee's  rights.  Having  been  thus 
put  into  possession  under  a  written  lease,  it  will  not  do  to  say  that 
appellee's  possession  was  the  possession  of  the  lessor. 

The  evidence  makes  it  sufficiently  clear  that  it  was  intended  and 
understood  by  the  contracting  parties  that  the  relation  created  by 
the  lease  should  be  and  was  that  of  landlord  and  tenant.  It  is 
equally  dear  that  the  portion  of  the  crops  that  was  to  go  to  the 
landlord  was  to  go  to  him  as  rent  for  the  use  of  the  land.  To  say 
the  least,  the  evidence  tends  to  show  this.  The  letting  was  not  for 
one  season  alone,  but  for  six  years.  If  other  distinguishing 
elements  were  lacking,  this  would  distinguish  the  case  from  those 
holding  that  a  letting  on  shares  for  one  season  is  not  a  lease.  Those 
cases  however  have  not  been  approved  to  their  full  extent  by  this 
court.  See  Woodruff  y.  Adams,  5  Blackf.  317  ;  35  Am.  Dec.  122. 
Upon  the  evidence  as  presented  in  the  record  we  think  that  ap- 
pellee had  the  right  to  protect  the  growing  crops  on  the  land,  and 
that  for  the  destruction  of  them  by  appellant  he  has  tlie  right  to 
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The  appelant  answered  in  two  paragraphs.  The  first  paragraph 
is  a  general  denial. 

The  second  paragraph  alleges  that  at  the  time  of  the  entry  upon 
the  land  one  Charles  F.  Wells  was  the  owner  of  the  land  and  in 
possession  of  it ;  that  the  appellant  was  engaged  in  the  construction 
of  a  railroad  as  stated  in  the  complaint,  and  located  its  railroad  on 
and  across  the  said  land,  and  desired  and  intended,  for  the  purpose 
of  constructing  and  forever  maintaining  its  railroad,  side  tracks, 
*'  Y  "  tracks,  and  depots  thereon,  to  appropriate  so  much  of  the  said 
land  as  it  lawfully  might,  and  with  the  consent  and  under  a  parol 
license  of  the  said  Charles  F.  Wells,  which  had  never  been  revoked, 
entered  upon  and  appropriated  that  part  of  said  lands  particularly 
described  in  a  deed  of  conveyance  by  the  said  Wells  to  the  appellee, 
a  copy  of  which  deed  is  filed  with  and  as  a  part  of  the  answer ;  that 
with  said  consent  and  under  said  license  the  appellant  took  posses- 
sion of  said  land  so  described  in  said  deed,  and  constructed  its  said 
railroad  and  appurtenances  on  the  same,  and  has  ever  since  been  in 
possession  of  the  same,  and  is  now  operating  its  railroad  thereon, 
and  did  afterward  agree  with  said  Wells  upon  the  amount  of  com- 
pensation to  be  paid  to  him  for  the  land  so  appropriated  and  taken 
and  damage  done,  and  paid  the  same  to  him  in  full,  and  thereupon 
the  said  Wells  executed  and  delivered  to  the  appellant  the  said  deed 
of  conveyance,  which  is  dated  on  the  11th  day  of  July,  1882,  and 
that  they  intended  and  agreed  that  the  same  should  have  relation 
to,  and  take  effect  from  that  date,  and  that  the  appellant  did  not 
commit  any  damage  nor  destroy  any  crops  upon  any  part  of  said 
land  other  than  the  said  parcels  described  in  the  said  deed. 

The  issues  were  closed  by  a  reply  of  general  denial.  There  was 
a  trial  by  the  court,  and  a  judgment  for  appellee.  The  motion 
for  a  new  trial,  on  the  ground  that  the  finding  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law,  was  overruled.  Appel- 
lant excepted,  and  prosecutes  this  appeal. 

[Omitting  testimony.] 

The  contention  on  behalf  of  appellant,  as  we  understand  coun- 
sel, is  that  as  shown  by  the  evidence,  appellee  was  not  in  posses- 
sion of  the  land  as  a  tenant,  but  that  his  possession  was  the  posses- 
sion of  the  owner  of  the  land  ;  that  appellee's  interest  was  in  and 
attached  to  the  crops  only,  and  that  hence  he  cannot  maintain 
this  action,  which  is  in  the  nature  of  an  action  quare  clausum  f regit. 
Ill  this  contention  they  say  : 
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'*  We  claim  that  the  evidence  does  show  either  that  the  appellee 
was,  in  relation  to  the  crops  raised,  a  tenant  in  common  with  the 
owner,  having  no  right  to  claim  any  particular  part  of  the  crops 
nntil  they  were  diyided,  or  that  he  was  the  servant  of  the  owner,  hav- 
ing no  right  to  any  part  of  the  crop  as  a  compensation  for  his 
serrices  an  til  the  same  was  delivered  to  him." 

The  contention  farther  is,  that  as  appellee  is  only  a  tenant  in 
common,  as  above  contended,  he  cannot  maintain  this  action  alone 
that  the  owner  of  the  land  should  be  joined  with  him,  and  fur- 
ther, that  the  deed  executed  by  the  owner  of  the  land  operated  as 
a  release  of  all  damages,  and  was  conclusive  upon  appellee  as  a^ 
tenant  in  common  of  the  growing  crops. 

We  cannot  concur  with  counsel  in  this  contention.  It  cannot 
be  said  that  appellee  Tvas  a  mere  cropper.  The  evidence  shows  that 
two  years  prior  to  appellant's  entry  upon  the  land  appellee  went 
into  possession  of  it  under  a  lease  from  the  owner  for  a  term  of  six 
years,  and  that  he  was  in  the  open  possession  of  it  when  the  com- 
pany entered  thereon*.  Such  being  the  case,  he  was  entitled  to  hold; 
and  protect  that  possession  against  appellant  and  all  others.  Hav- 
ing given  the  lease,  and  put  appellee  into  possession  under  it,  the 
owner  of  the  land  could  not  destroy  the  lease  nor  the  right  of  pos- 
session under  it,  by  a  subsequent  conveyance  to  the  railroad  com- 
pany. Appellee  had  the  right  of  possession  against  the  lessor  and 
his  grantee  with  knowlege  of  appellee's  rights.  Having  been  thus 
put  into  possession  under  a  written  lease,  it  will  not  do  to  say  that 
appellee's  possession  was  the  possession  of  the  lessor. 

The  evidence  makes  it  sufficiently  clear  that  it  was  intended  and 
understood  by  the  contracting  parties  that  the  relation  created  by 
the  lease  should  be  and  was  that  of  landlord  and  tenant.  It  is 
equally  dear  that  the  portion  of  the  crops  that  was  to  go  to  the 
landlord  was  to  go  to  him  as  rent  for  the  use  of  the  land.  To  say 
the  least,  the  evidence  tends  to  show  this.  The  letting  was  not  for 
one  season  alone,  but  for  six  years.  If  other  distinguishing 
elements  were  lacking,  this  would  distinguish  the  case  from  those 
holding  that  a  letting  on  shares  for  one  season  is  not  a  lease.  These 
cases  however  have  not  been  approved  to  their  full  extent  by  this 
court.  See  Woodruff  v.  Adams,  5  Blackf.  317  ;  35  Am.  Dec.  122. 
Upon  the  evidence  as  presented  in  the  record  we  think  that  ap- 
-peU^  had  the  right  to  protect  the  growing  crops  on  the  land,  and 
that  for  the  destruction  of  them  by  appellant  he  lias  the  right  to 
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The  appellant  answered  in  two  paragraphs.  The  first  paragraph 
is  a  general  denial. 

The  second  paragraph  alleges  that  at  the  time  of  the  entry  upon 
the  land  one  Charles  F.  WeUs  was  the  owner  of  the  land  and  in 
possession  of  it ;  that  the  appellant  was  engaged  in  the  construction 
of  a  railroad  as  stated  in  the  complaint,  and  located  its  railroad  on 
and  across  the  said  land,  and  desired  and  intended,  for  the  purpose 
of  constructing  and  forever  maintaining  its  railroad,  side  tracks, 
'*  Y  "  tracks,  and  depots  thereon,  to  appropriate  so  much  of  the  said 
land  as  it  lawfully  might,  and  with  the  consent  and  under  a  parol 
license  of  the  said  Charles  F.  Wells,  which  had  neyer  been  revoked, 
entered  upon  and  appropriated  that  part  of  said  lands  particularly 
described  in  a  deed  of  conveyance  by  the  said  Wells  to  theappellee, 
a  copy  of  which  deed  is  filed  with  and  as  a  part  of  the  answer ;  that 
with  said  consent  and  under  said  license  the  appellant  took  posses- 
sion of  said  land  so  described  in  said  deed,  and  constructed  its  said 
railroad  and  appurtenances  on  the  same,  and  has  ever  since  been  in 
possession  of  the  same,  and  is  now  operating  its  railroad  thereon, 
and  did  afterward  agree  with  said  Wells  upon  the  amount  of  com- 
pensation to  be  paid  to  him  for  the  land  so  appropriated  and  taken 
and  damage  done,  and  paid  the  same  to  him  in  full,  and  thereupon 
the  said  Wells  executed  and  delivered  to  the  appellant  the  said  deed 
of  conveyance,  which  is  dated  on  the  11th  day  of  July,  1882,  and 
that  they  intended  and  agreed  that  the  same  should  have  relation 
to,  and  take  effect  from  that  date,  and  that  the  appellant  did  not 
commit  any  damage  nor  destroy  any  crops  upon  any  part  of  said 
land  other  than  the  said  parcels  described  in  the  said  deed. 

The  issues  were  closed  by  a  reply  of  general  denial.  There  was 
a  trial  by  the  court,  and  a  judgment  for  appellee.  The  motion 
for  a  new  trial,  on  the  ground  that  the  finding  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law,  was  overruled.  Appel- 
lant excepted,  and  prosecutes  this  appeal. 

[Omitting  testimony.] 

The  contention  on  behalf  of  appellant,  as  we  understand  coun- 
sel, is  that  as  shown  by  the  evidence,  appellee  was  not  in  posses- 
sion of  the  land  as  a  tenant,  but  that  his  possession  was  the  posses- 
sion of  the  owner  of  the  land  ;  that  appellee's  interest  was  in  and 
attached  to  the  crops  only,  and  that  hence  he  cannot  maintain 
this  action,  which  is  in  the  nature  of  an  action  quare  clausum  f regit 
III  this  contention  they  say  : 
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'^  We  claim  that  the  evidence  does  show  either  that  the  appdlee 
was,  in  relation  to  the  crops  raiBed,  a  tenant  in  common  with  the 
owner,  having  no  right  to  claim  any  particular  part  of  the  crops 
nntil  they  were  divided,  or  that  he  was  the  servant  of  the  owner,  hav- 
ing no  right  to  any  part  of  the  crop  as  a  compensation  for  his 
services  until  the  same  was  delivered  to  him." 

The  contention  further  is,  that  as  appellee  is  only  a  tenant  in 
common,  as  above  contended,  he  cannot  maintain  this  action  alone 
that  the  owner  of  the  land  should  be  joined  with  him,  and  fur- 
ther, that  the  deed  executed  by  the  owner  of  the  land  operated  as 
a  release  of  all  damages,  and  was  conclusive  upon  appellee  as  a 
tenant  in  common  of  the  growing  crops. 

We  cannot  concur  with  counsel  in  this  contention.  It  cannot 
be  said  that  appellee  was  a  mere  cropper.  The  evidence  shows  that 
two  years  prior  to  appellant's  entry  upon  the  land  appellee  went 
into  possession  of  it  under  a  lease  from  the  owner  for  a  term  of  six. 
yeara,  and  that  he  was  in  the  open  possession  of  it  when  the  com- 
pany entered  thereon:  Such  being  the  case,  he  was  entitled  to  hold; 
and  protect  that  possession  against  appellant  and  all  others.  Hav- 
ing given  the  lease,  and  put  appellee  into  possession  under  it,  the 
owner  of  the  land  could  not  destroy  the  lease  nor  the  right  of  pos- 
session under  it,  by  a  subsequent  conveyance  to  the  railroad  com- 
pany. Appellee  had  the  right  of  possession  against  the  lessor  and 
his  grantee  with  knowlege  of  appellee*8  rights.  Having  been  thus 
put  into  possession  under  a  written  lease,  it  will  not  do  to  say  that 
appellee's  possession  was  the  possession  of  the  lessor. 

The  evidence  makes  it  sufficiently  clear  that  it  was  intended  and 
understood  by  the  contracting  parties  that  the  relation  created  by 
the  lease  should  be  and  was  that  of  landlord  and  tenant.  It  is 
equally  dear  that  the  portion  of  the  crops  that  was  to  go  to  the 
landlord  was  to  go  to  him  as  rent  for  the  use  of  the  land.  To  say 
the  least,  the  evidence  tends  to  show  this.  The  letting  was  not  for 
one  season  alone,  but  for  six  years.  If  other  distinguishing 
elements  were  lacking,  this  would  distinguish  the  case  from  those 
holding  that  a  letting  on  shares  for  one  season  is  not  a  lease.  Those 
cases  however  have  not  been  approved  to  their  full  extent  by  this 
court  See  Woodruff  v.  Adams,  5  Blackf.  317  ;  35  Am.  Dec.  VIZ. 
Upon  the  evidence  as  presented  in  the  record  we  think  that  ap- 
X)ell^  had  the  right  to  protect  the  growing  crops  on  the  land,  and 
that  for  the  destruction  of  them  by  appellant  he  lias  the  right  to 
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prosecute  an  action^  and  recover  whatever  damages  he  is  shown  to 
have  suffered.  The  contract  was  not  that  the  landlord*s  portion  of 
the  crop  should  be  set  apart  to  him  in  the  fields  after  grown,  but 
that  the  com  should  be  delivered  to  him  in  the  crib  on  the  place, 
and  the  wheat  in  the  half  bushel. 

In  a  case  where  the  owner  of  the  land  rented  three  fields  to  a 
party  for  the  purpose  of  raising  a  crop  thereon^  said  party  to 
deliver  to  him  one-half  of  it  in  the  bushel  at  the  usual  time  of  thresh- 
ing, it  was  held  by  this  court  that  for  the  purpose  of  being,  and 
until  it  should  be,  threshed  and  divided,  the  tenant  was  entitled  to 
the  possession  of  the  wheat  raised,  and  that  he  might  replevy  it 
from  the  owner  of  the  land.     Ounmngham  v.  Baker,  84  Ind.  597. 

In  the  late  case  of  Cf&rdon  v.  Siockdahy  89  Ind.  240,  where  the 
facts  were  somewhat  similar,  but  much  less  specific  and  certain, 
upon  the  question  of  a  tenancy  and  the  rights  of  the  tenant  to  the 
growing  crop,  than  in  the  case  before  us,  it  was  said  that  the  tenant 
was  entitled  to  the  possession  of  the  whole  crop  until  harvested 
and  threshed. 

In  the  case  of  Wttttams  v.  Smithy  7  Ind.  559,  the  court  below 
charged  the  jury  that  if  they  were  satisfied  from  the  evidence  that 
the  wheat  in  question  was  a  portion  of  a  crop  raised  by  a  party  as 
the  tenant  of  another,  and  that  by  the  terms  of  the  letting  the 
tenant  was  to  pay  one-third  of  the  crop  raised,  in  kind,  payable  in  the 
half  bushel,  the  wheat  so  raised  by  the  tenant  would  be  his  prop- 
erty, and  not  subject  to  an  execution  against  the  landlord,  until  it 
was  delivered  by  the  tenant  to  him.  This  court  held  that  the  m- 
atruction  was  correct,  and  said  :  ''  The  execution  defendant  could 
have  no  valid  title  to  the  wheat,  until  it  was  delivered  to  him  in 
some  mode  known  to  the  law.  *  *  *  After  the  wheat  was  har- 
vested, it  remained  the  property  of  the  tenant  until  it  was  threshed, 
measured,  and  one-third  of  it  set  apart  for  his  landlord.  At  least 
until  that  was  done,  it  was  not  subject  to  the  execution."  To  the 
£ame  effect  see  Lathrop  v.  Rogers,  1  Ind.  554. 

In  the  case  of  Lacy  v.  Weaver,  49  Ind.  373  ;  8.  c,  19  Am.  Bep. 
683,  it  was  held  that  the  landlord  could  not  replevy  from  the  tenant 
the  portion  of  the  wheat  which  the  tenant  had  agreed  to  deliver 
in  the  bushel  at  threshing  time,  as  rent.  It  was  said;  ''After 
the  wheat  was  harvested,  it  remained  the  property  of  the  tenant 
until  it  was  threshed,  measured,  and  one-half  of  it  set  apart  for 
the  landlord."    See  also  Chissom  v.  Hawkins,  11  Ind.  316. 
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Tlio  case  of  frautY.  Hardin,  56  Ind.  165;  s.  c,  26  Am.  Rep. 
18,  was  an  action  by  the  tenant  against  the  landlord  for  damages 
to  a  growing  crop  by  the  landlord's  trespassing  animals:  The  court 
said  :  ''  From  the  eyidence,  which  is  all  before  us,  it  appears  that 
Front  had  leased  the  lands  in  question  to  Hardin  for  the  current 
year,  1874,  to  raise  a  crop,  and  was  to  receive  as  rent  one-half  of  the 
corn  iu  rows  standing  in  the  field.     Under  this  state  of  fact8>     * 

*  ♦  the  corn  was  not  the  joint  property  of  both  parties.  Their 
possession  was  not  equal.  The  tenant  had  the  right  to  the  posses- 
sion of  the  com  until  the  division  was  made.  Afterward  each 
party  had  the  right  to  the  possession  of  his  own  half."  The  fol- 
lowing instruction  by  the  trial  court  was  held  correct :  ''If  the 
jury  find,  from  the  evidence,  that  the  defendant  let  to  the  plaintiff 
certain  fields  on  the  defendant's  farm,  to  tend  in  com  in  1874,  and 
gave  the  plaintiff  possession  thereof,  and  the  defendant  was  to  have, 
as  rent,  one-half  of  the  com  in  the  field,  such  contract  constituted 
a  tenancy,  and  enabled  the  plaintiff  to  maintain  an  action  against 
the  defendant  for  a  trespass  of  the  defendant's  cattle  on  the  plaint- 
iff's com  in  such  fields,  if  such  a  trespass  was  committed."  There 
is  a  class  of  cases  distinguishable  from  those  above  cited. 

In  the  case  of  Hart  v.  /SVo/tf,  29  Ind.  200,  the  owner  of  land 
rented  one  field  of  the  farm  upon  which  he  resided.  The  tenant 
was  to  raise  a  crop  of  corn.  As  rent,  the  owner  was  to  have  one- 
third  of  the  crop  raised.  It  was  to  be  his  in  the  field,  when ''  laid 
by,"  after  which  the  tenant  was  to  have  nothing  more  to  do  with  it. 
It  was  held,  that  after  the  com  was  thus  laid  by,  the  one-third  be- 
came the  property  of  the  landlord,  and  could  not  be  sold  on  an 
execution  against  the  tenant.  This  ruling  was  based  upon  the  fact 
that  no  further  delivery  was  contracted  for  nor  contemplated  by 
the  parties.  All  having  been  done  that  was  required  under  the 
contract,  the  property  vested  in  the  landlord. 

In  the  case  of  LindUy  v.  KeUey,  42  Ind.  294,  the  owner  of  the 
land  and  the  raiser  of  the  crop  of  com  thereon  were  each  to  save  and 
take  care  of  his  half  of  the  crop  so  raised,  the  division,  by  rows  of 
ten,  to  be  made  at  **  cutting-up  "  time.  It  was  held  that  the  land- 
lord's portion  might  be  levied  on  and  sold  under  an  execution 
against  him,  and  that  the  execution  created  a  lien  upon  it  from  the 
time  the  execution  came  to  the  hands  of  the  sheriff.  The  case  was 
distinguished  from  those  above  cited,  by  holding  that  no  delivery 
was  contracted  for. 
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Id  the  case  of  Svntzer  v.  Miller ^  58  Ind.  561,  where  the  landlord 
reserved  to  himself  a  certain  portion  of  the  crops  to  be  put  into  a 
bam  on  the  land,  it  was  held  that  a  sale  by  the  landlord  of  hit- 
interest  in  the  lease  carried  to  the  purchaser  an  interest  in  the  grow- 
ing crops  from  the  time  when  he  purchased  the  interest  in  the  lease . 
The  nature  of  the  interest  is  not  stated .  The  landlord  had  u  lien 
on  the  crop  under  the  statute.  2  B.  S.  1876,  p.  342,  §  17 ;  §  5224, 
R  S.  18H1 .  The  assignment  of  the  lease  carried  that  lien  to  the 
assignee.    Kennard  y.  Harvey^  80  Ind.  37. 

The  doctrine  deducible  from  all  of  these  cases  seems  to  be  that 
where  the  relation  of  landlord  and  tenant  exists,  and  the  tenant  is 
to  pay  for  the  use  of  the  land  by  a  portion  of  the  crops  raised,  he 
has  the  exclusive  possession  of  such  crops,  and  may  protect  them 
and  the  possession  against  the  landlord  and  all  others  claiming" 
under  or  through  him  so  long  as  any  thing  remains  for  the  tenant 
to  do  under  the  contract  in  the  way  of  delivering  to  the  landlord 
the  portion  due  him.  ^ 

Our  attention  has  been  called  to  the  case  of  SooU  v.  BamB&jf,  82 
Ind.  330,  as  sustaining  the  position  of  appellant.  Under  the  facts 
in  that  case  the  landlord  had  the  undoubted  right  to  recover.  He 
had  a  lien  upon  the  portion  of  the  crop  that  was  taken  by  one  of 
the  defendants,  abetted  by  the  other.  When  the  wheat  was  divided 
he  was  entitled  to  the  portion  agreed  upon  by  him  and  the  raiser 
of  it. 

In  the  opinion  however  as  written  by  the  commissioner,  after  ex- 
pressing a  doubt  as  to  whether  the  written  contract  between  the 
parties  was  a  lease,  it  is  said  that  admitting  it  to  be  such,  and  that 
it  created  the  relation  of  landlord  and  tenant  between  the  parties 
to  it,  yet  giving  effect  to  it  according  to  its  substantial  meaning, 
the  contracting  parties  were  tenants  in  common  of  the  grain  pro- 
duced upon  the  land.  In  support  of  this  the  cases  of  PtUnam  v. 
Wise,  1  Hill,  234  ;  37  Am.  Dec.  309  ;  Dinehart  v.  WiUon,  15  Barb. 
595  ;  Harrower  v.  Heathy  19  id.  331  ;  Bernal  v.  Havioue,  17  Cal. 
542 ;  Lowe  v.  Mitter,  3  Gratt  205 ;  46  Am.  Dec.  188 ;  Smyth  v. 
Tankeritleij,  20  Ala.  212,  are  cited;  These  statements,  may  be  re- 
garded somewhat  as  dicta,  and  therefore  not  authoritative.  As 
applied  to  the  case  before  us  they  do  not  state  the  law  correctly.  - 
We  cannot  give  our  full  sanction  to  the  cases  cited  because  we  re- 
gard them  as  in  conflict  with  our  own  cases  as  they  are  with  many 
others. 
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It  has  beeu  held  that  letting  lands  apon  shares,  if  for  a  single 
crop,  is  no  lease  of  the  land  ;  that  in  such  case  the  owner  of  the 
land  and  the  raiser  of  the  crop  are  tenants  in  common  of  the  crop, 
and  hence  the  former  alone  must  bring  trespass  for  breaking  the 
eloee.    BradxA  y.  Sch&nck,  8  Johns.  151. 

In  a  later  case  in  the  same  court,  Kbht,  C.  J.,  delivering  the 
opinion,  it  was  held  that  under  a  state  of  facts  similar  to  the  facts 
in  the  case  before  us,  where  the  letting  was  for  six  years  it  created 
the  relation  of  landlord  and  tenant ;  that  an  interest  in  the  soil 
passed ;  that  the  landlord  and  tenant  were  not  tenants  in  common 
of  the  growing  crops,  and  that  the  interest  and  property  in  the 
crops  was  exclusively  in  the  tenant  until  he  had  separated  and  de- 
livered to  the  lessor  his  proportion.  Stewart  v.  Doughty,  9  Johns. 
108. 

This  latter  case  has  been  really  overthrown  by  later  cases  in  the 
same  court,  and  the  cases  have  gone  so  far  as  to  practically  hold 
that  although  the  letting  may  be  by  contract  in  the  form  and  nature 
of  a  lease,  yet  if  the  compensation  to  the  land-owner  is  to  be  a  por- 
tion of  the  crop  raised,  the  owner  of  the  soil  and  the  raiser  of  the 
crops,  as  to  the  crops,  will  be  tenants  in  common.  The  result  of 
some  of  the  holdings  is  to  make  them  tenants  in  common  of  both 
the  crops  and  the  land.  Such  substantially  are  the  holdings  in  the 
cases  in  15  Barb.  595;  19  id.  331,  1  Hill,  234  ;  .17  Cal.  542  ;  3  Gratt. 
205 ;  20  Ala.  212,  supra,  all  cited  in  the  case  in  S2  Ind.  330, 
supra. 

In  the  case  of  Taylor  v.  Bradley,  39  N.  Y.  129,  the  leading  New 
York  cases  are  reviewed ;  and  while  that  holding  is  against  our 
view,  the  argument  of  the  learned  judge  is  the  other  way.  He 
followed  those  cases  simply  because  they  had  settled  the  rule  in 
New  York.  The  reason  for  this  ruling  as  stated  in  some  of  the 
cases  is  that  it  protects  the  owner  of  the  land  in  his  rights  to  his 
portion  of  the  growing  crops.  See  Caswell  v.  Districh,  15  Wend. 
379.  This  reason  cannot  operate  in  this  State  where  by  the  statute 
the  landlord  is  given  a  lien  upon  the  growing  crops. 

The  sounder  view  undoubtedly  is,  that  where  the  terms  of  the 
contract  are  such  as  to  show  that  the  contracting  parties  under- 
stood and  intended  that  the  relation  of  landlord  and  tenant  should 
be  created  thereby,  the  contract  will  be  a  lease,  although  the  land- 
lord is  to  be  compensated  for  the  use  of  the  land  by  a  portion  of 
the  crops  raised  ;  and  that  where  in  such  case  the  landlord's  por- 
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tion  is  to  be  delivered  at  a  fixed  time,  the  tenant  in  poeaession  of 
the  land  has  the  exclusive  possession  of  the  growing  crops  until 
such  time  and  delivery.  Such  are  our  own  cases  which  are  sup- 
ported by  the  following  and  many  other  oases  that  might  be  cited : 
Harrisson  y.  Ricks,  71  N.  G.  7 ;  Watts  v.  Presion,  25  Cal.  59 ; 
Alwood  V.  Rucknian,  31  01  200 ;  Diaoon  y.  NiccoUs,  39  id.  372 ; 
Sargent  v.  Oourrier,  66  id.  245  ;  Symonds  v.  HaUSj  37  Me.  354 ;  Hos- 
him  Y.  Rhodes,  1  Oill  &  J.  2(/; ;  Barns  v.  Cooper,  31  Penn.  St. 
426 ;  Ream  y.  Harntsh,  45  id.  376 ;  Overseers  v.  Overseers,  14 
Johns.  365. 

When  such  are  the  relations  and  rights  of  the  parties  they  are 
not  and  cannot  be  tenants  in  commoa  of  the  growing  crops,  as  there 
is  not  and  cannot  be  a  unity  of  possession.  4  Kent  Oom.  367 ; 
Whart  Law  Lex.  811 ;  Bouv.  Law  Diet.;  Bapalje  &  S.  Law  Diet- 
SiUoway  v.  Brown,  12  Allen,  30. 

It  is  insisted  further  by  the  appellant's  counsel  that  the  damages 
assessed  by  the  jury  are  excessive.  This  question  is  not  before  us, 
for  the  reason  that  it  was  not  assigned  as  a  cause  for  a  new  trial  in 
the  court  below.  As  we  find  no  error  in  the  record  on  account  of 
which  the  judgment  should  be  reversed,  it  is  affirmed  with  costs. 

Judgment  affirmed. 
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(9i  Ind.  384.) 
0<nhstUultional  law — right  to  fia  haiL 

A  statute  giving  the  derk  of  a  court  power  to  fix  the  amount  of  bail  is  «»» 

constitutional. 


T 


HE  opinion  states  the  point. 


A.  P.  Hovey  and  0,  V,  Menzies,  for  appellant. 

W,  H,  Oudgel,  prosecuting  attorney,  for  appellee. 

Elliott,  J«  The  ruling  question  in  this  case  is  this :  Is  the 
statute  providing  that  county  clerks  may  fix  bail  in  cases  of  persons 
accused  of  crime  constitutional  ? 
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Our  Oonstitation,  in  strong  terms,  declares  that  judicial  powera 
«hall  be  Tested  in  courts,  and  not  in  ministerial  officers.  Its  framers 
were  careful  to  clearly  mark  out  the  different  departments  of  goT* 
emmenty  and  to  firmly  prohibit  the  lodging  of  judicial  powers  else- 
where than  in  judicial  tribunals.  Our  decisions  have  giVen  full 
effect  to  our  constitutional  provisions,  and  haye  uniformly  declared 
that  only  judicial  officers  can  exercise  judicial  functions.  Little  t. 
Siaie,  90  Ind.  338 ;  8.  c,  46  Am.  Rep.  224;  ShouUt  t.  MePheeters, 
79  Ind.  373 ;  Wright  v.  Defrees,  8  id.  298  ;  Waldo  y.  Wallace,  12  id. 
569 ;  ColumbuSy  etc.,  Ry.  Co.  v.  Board,  etc,  65  id.  427. 

Clerks  are  ministerial  officers.  Oulick  t.  New,  14  Ind.  93.  If 
therefore  the  power  to  fix  bail  is  a  judicial  one,  it  cannot  be  con- 
ferred upon  clerks  or  other  ministerial  officers. 

It  becomes  necessary  to  examine  the  subject  of  admitting  to  baiU 
for  if  it  be  found  that  the  power  of  admitting  to  bail  is  a  judicial 
one,  then  the  statute  which  assumes  to  confer  it  upon  clerks  is  un- 
constitutional. The  text-writers  uniformly  treat  the  power  to  settle 
bail  as  a  judicial  one,  to  be  exercised  by  an  officer  capable  of  re- 
oeiying  judicial  powers.  Blackstone  says  :  ^'  Bail  may  be  taken 
either  in  court,  or  in  some  particular  cases  by  the  sheriff,  coroner, 
or  other  magistrate,  but  most  usually  by  justices  of  the  peace."  4 
Blackstone  Com.  297.  In  another  English  book  it  is  spoken  of  as 
one  of  the  most  important  branches  of  magisterial  jurisdiction.  2 
Broom  ft  Hadley  Com.  (Am.  ed.)  583.  Chitty  treats  the  duty  of 
admitting  to  bail  as  a  judicial  one,  and  says  :  ''As  more  immedi- 
ately connected  with  our  present  inquiries,  we  will  first  consider 
the  power  of  justices  of  the  peace,  and  the  incidents  of  their  au- 
thority ;  and  then  the  jurisdiction  of  other  magistrates  to  bail  the 
supposed  offender."    1  Chit.  Crim.  Law,  92. 

The  origin  of  the  common-law  right  to  give  bail  and  the  character 
of  the  proceeding  are  well  stated  and  discussed  in  the  recent  work  of 
Mr.  Stephen,  and  he  shows  that  the  authority  to  admit  to  bail  was  part 
of  the  judicial  functions  of  sheriffs,  but  that  by  statute  the  authority 
has  been  gradually  vested  in  superior  courts  and  in  those  of  justices 
of  the  peace.  1  Stephen  Crim.  Law  of  England,  >;33.  Bishop  as- 
sumes that  the  power  is  a  judicial  one,  and  says  :  ''  Anciently  the 
sheriff,  possessing  judicial  with  ministerial  powers,  was  the  princi- 
pal bailing  officer."  1  Bish.  Crim.  Proc.  251.  In  other  works  the 
same  view  is  taken,  and  we  have  found  in  none  of  the  text-books 
any  intimation  that  the  x>ower  is  other  than  a  judicial  one.    Harris 
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Grim.  Law,  255;  BarlK  Grim.  Law,  575.  Judge Cooley  says:  "The 
magistrate  in  tiding  bail  exercises  an  anthority  essentially  judicial." 
Cooley  Gonst  Lim.  (5th  ed.)  378,  n.  4.  This  is  substantially  the 
remark  of  Lord  Dbnxak  m  Linford  y.  FUzroy,  13  Q.  B.  240.  This 
eminent  judge  there  said  :  ''  But  upon  the  fullest  consideration, 
we  are  of  opinion  that  the  duty  of  the  magistrate  in  respect  to  ad- 
mitting to  bail  cannot  be  thus  split  and  divided;  that  it  is  essentially 
a  judicial  duty."  There  was  some  conflict  among  the  older  English 
cases  as  to  whether  the  sheriffs  judicial  powers  were  sufficiently  com- 
prehensiye  to  authorize  him  to  fix  bail  for  persons  accused  of  crime. 
Bmgough  y«  Bossiter,  2  H.  Bl.  418  ;  Posteene  y.  Hanson,  2  Saund* 
59 ;  1  Chit.  Grim.  Law,  98,  but  it  was  unanimously  agreed  that 
the  power  was  a  judicial  one.  In  the  cases  of  State  y.  Milb,  2  Dey. 
(N.  G.)  555,  and  State  v.  Hill,  3  Ired.  398,  the  power  of  admit- 
ting to  bail  is  declared  to  be  a  judicial  one,  which  a  sheriff  or  other 
ministerial  officer  cannot  exercise.  In  seyeral  cases  it  has  been  held 
that  the  power  cannot  be  delegated,  for  the  reason  that  it  is  a 
judicial  one.  Jacquemine  y.  State,  48  Miss.  280  ;  State  y.  Clark, 
15  Ohio,  595 ;  Morrow  y.  State,  5  Eans.  563.  In  State  y.  Cnppen, 
1  Ohio  St.  399,  it  was  said  :  ^' A  recognizance  is  an  obligation  of 
record  entered  into  before  some  court  of  record,  or  magistrate  duly 
authorized,  conditioned  for  the  performance  of  some  particular 
act."  The  decision  in  Solofnon  y.  People,  15  111.  291,  is  that  ''a 
recognizance  taken  before  an  officer  not  haying  judicial  power  is 
without  any  binding  force." 

The  character  of  the  proceeding  is  shown  by  the  effect  annexed 
to  a  recognizance  when  duly  perfected  and  entered  of  record.  Chief 
Justice  Coke  says  that  they  ''  import  in  them  such  uncontrollable 
credit  and  yeritie,  as  they  admit  no  ayerment,  plea,  or  proofe  to  the 
contrarie."  Coke  Litt.  260  a.  The  cases  recognize  the  correctness 
of  this  statement  of  the  law,  although  like  other  general  rules  it 
has  exceptions.  State  t.  Wenzel,  77  Ind.  428 ;  Adair  y.  State,  1 
Blackf.  200  ;  McCarty  y.  State,  id.  338 ;  Peoples.  Kane,  4  Denio, 
530.  This  doctrine  is  carried  yery  far  in  Doe  y.  Barter,  1  Ind. 
427,  where  it  was  held  that  a  recognizance  could  not  be  collaterally 
impeached.  Our  cases  have  steadily  held  that  a  ministerial  officer 
cannot  take  a  recognizance  unless  expressly  authorized  by  statute, 
and  then  only  when  the  amount  has  been  fixed  by  competent  au- 
thority. They  haye  also  as  uniformly  held  that  a  complaint  must 
show  that  the  recognizance  was  taken  by  an  officer  or  court  possess-' 
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ing  authority.  Tribh  v.  State,  3  Ind.  151  ;  Blackmail  v.  ^tate,  Vi 
id.  556  ;  Votaw  y.  State,  id.  497  ;  Myers  y.  State,  19  id.  127 ; 
Hawkins  y.  S^/o/^,  24  id.  288;  Oachefihetmer  y.  iSifa/6,  28. id.  91  ; 
State  Y.  Oftchenheimer,  30  id.  63  ;  Boaz  y.  Tb^d,  43  id.  60 ;  State  y. 
Wefizel,  77  id.  428.  In  i(^i^a/6  y.  Winnings,  81  id.  51,  it  was  held  that 
fixing  the  amount  of  a  recognizance  is  a  judicial  act,  and  this  con- 
clusion is  fully  sustained  hy  the  authorities  we  haye  cited. 

It  is  clear  on  principle  that  the  conclasion  stated  is  the  cor- 
rect one.  The  officer  by  whom  the  bail  is  fixed  must  determine 
whether  the  offense  is  bailable,  and  the  amount  of  the  recognizance 
shall  be.  Our  Constitution  proYides  that  excessiYc  bail  shall  npt 
be  exacted,  and  the  officer  who  fixes  the  amount  must  necessarily 
decide  upon  what  will  or  what  will  not  be  excessiYc  bail  in  each 
particular  case.  What  would  be  deemed  excessiYe  in  one  case  might 
be  entirely  reasonable  in  another.  Bail  is  to  be  fixed  according  to 
the  circumstances  of  each  case,  and  no  general  sum  can  be  fixed  for 
all  cases.  Grimes  of  the  same  class  often  differ  greatly  in  their 
character,  and  the  good  of  the  public,  as  well  as  the  constitutional 
right  of  the  citizen,  requires  that  different  proYisions  as  to  bail  shall 
be  made  in  different  cases.  The  atrocity  of  some  crimes  increases 
the  punishment,  and  the  measure  of  punishment  is  always  to  be 
considered  in  determining  the  amount  of  bail.  The  object  of  re- 
quiring bail  is  to  relicYe  from  imprisonment  until  conYiction  and 
yet  secure  the  appearance  of  the  accused  for  trial,  and  it  is  obYious 
that  what  would  be  a  sufficient  sum  in  one  case  would  be  wholly  in- 
adequate in  another,  and  what  in  one  case  would  be  excessiYe  in  an- 
other would  be  insufficient,  and  that  the  question  as  to  the  amount 
of  bail  is  therefore  one  for  judicial  decision.  Judge  Gooley  says  : 
"  When  bail  is  allowed  unreasonable  bail  is  not  to  be  required;  but  the 
constitutional  principle  that  demands  this  is  one,  which  from  the 
Yery  nature  of  the  case  addresses  itself  exclusiYely  to  the  judicial  dis- 
cretion and  sense  of  justice  of  the  court  or  magistrate  empowered  to 
fix  upon  the  amount.  That  bail  is  reasonable,  which  in  Yiew  of  the 
nature  of  the  offense,  the  penalty  which  the  law  attaches  to  it,  and  the 
probabilities  that  guilt  will  be  established  on  the  trial,  seems  no  more 
than  sufficient  to  secure  the  party's  attendance.  In  determining 
this,  some  regard  should  be  had  to  the  prisoner's  pecuniary  circum- 
stances ;  that  which  is  reasonable  bail  to  a  man  of  wealth  being 
equiYalent  to  a  denial  of  right  if  exacted  of  a  poor  man  charged 
with  a  like  offense.  *'    Gooley  Const.  Lim.  (5th  ed.)  378. 


166  INDIANA, 


Gregorj  y.  State. 


Approving  and  accepting  bail  after  it  has  been  fixed  by  compe- 
tent authority  is  a  ministerial  act,  and  may  be  performed  by  the 
sheriff  or  other  ministerial  officer.  Votawy.  State,  supra  ;  State  y. 
Winninger,  supra.  Bat  in  the  case  in  hand  the  question  is  of  a 
yeiy  different  character,  for  the  point  here  in  issue  is  as  to  the  com* 
potency  of  the  clerk  to  fix  the  bail.  The  determination  of  the 
question  of  the  amount  of  bail  is  ayery  different  thing  from  accept- 
ing or  approving  bonds  in  cases  where  the  statute  prescribes  what 
shall  be  done,  and  what  the  character  and  penalty  of  the  bond 
shall  be.  In  such  cases,  there  is  no  exercise  of  judicial  power,  but 
simply  a  performance  of  a  ministerial  act  We  have  several  cases 
holding  that  acts  of  the  character  indicated  may  be  performed  by  the 
clerk,  but  in  all  of  these  cases  the  court  is  careful  to  affirm  that  he 
may  perform  them,  because  they  are  ministerial  and  not  judicial 
acts.  It  will  be  found  that  these  cases,  while  declaring  what  are 
ministerial  acts,  affirm  that  the  clerk  cannot  be  vested  with  judi- 
cial functions.  Pennington  v.  Streight,  54  Ind.  376  ;  State  v. 
Jones,  19  id.  356  ;  Oulieh  v.  New,  stipra  ;  Brower  v.  O^Brien,  2  Ind. 
423.  It  is  often  difficult  to  draw  the  line  between  powers  which  are 
^uasi'judicial  and  those  which  are,  in  a  constitutional  sense,  judi- 
cial powers,  but  we  encounter  no  such  difficulty  here,  for  the  power 
to  fix  bail  has  always  been  regarded  by  the  courts  and  text-writers 
as  a  judicial  one  and  is  in  its  nature  essentially  a  judicial  power 
belonging  to  courts.  And  as  we  said  by  the  court  in  Abbott  y, 
Mathewsy26  Mich.  176,  ''the  judicial  power,  properly  so  called, 
has  never  been  vested  anywhere  but  in  courts." 

The  clause  of  section  1684  of  the  statute,  which  assumes  to  in- 
vest clerks  with  power  to  fix  bail,  must  be  held  void. 

The  replies  of  the  appellee  were  clearly  bad.  We  may  add  that 
the  complaint  is  also  defective,  for  the  reason  that  it  does  not  aver 
that  the  bail  was  fixed  by  competent  authority. 

Judgment  reverwetU 


n 
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OUMHINGB  V.    PlUHMBB, 
(MiDd.MB.) 

A  direction  in  •  will  to  di'stribute  among  the  testator's  children  and  grand* 

children  does  not  include  great  grandchildren.* 

pONSTBXJGTION  of  a  will.     The  opinion  states  the  oaae. 
Brown  and Brawn,  for  appellants. 


T,  D.  Evans,  for  appellees. 

OoLBRiOK,  0.  The  appellants  filed  their  complaint  against  the 
appellees  to  obtain  a  constmction  by  the  court  of  certain  proyisions 
in  the  will  of  Henry  Peinson,  deceased.  A  demurrer  to  the  com- 
plaint,  assigning  insufficiency  of  facts,  was  sustained,  and  the 
appellants  declining  to  amend,  final  judgment,  on  demurrer,  was 
rendered  against  them,  from  which  they  appeal.  The  only  error 
assigned  is  the  ruling  of  the  court  upon  said  demurrer. 

The  proyisions  of  the  will  to  be  construed  are  embraced  in  th^ 
second  item  or  article  thereof,  as  follows :  ^ 

'*  Article  2d.  I  direct  my  executor  to  sell  my  homestead  farm  on 
which  I  now  reside,  in  Harrison  township.  Union  county,  Indiana, 
consisting  of  two  hundred  and  ten  acres,  also  my  farm  in  Center 
township,  county  aboye  written,  on  which  my  son  Isaac  now  resides, 
to  best  adyantage  as  he  may  consider,  and  when  my  estate  is 
changed  into  money  I  desire  my  executor  to  make  distribution  be- 
tween my  children  liying,  and  the  children  of  my  deceased  children 
if  liying  at  the  time,  and  share  alike,  to-wit :  The  children  of 
Sophia  A.  Plummer,  deceased,  to  receiye  the  portion  that  she 
would  haye  receiyed  if  liying  ;  the  children  of  Thomas  Peinson, 
deceased,  to  receiye  the  portion  that  he  would  haye  receiyed  if  liy- 
ing ;  the  children  of  Mary  J.  Kettler,  deceased,  to  receiye  the  por- 
tion that  she  would  haye  receiyed  if  liying ;  the  children  of  Lydia 
A.  Hall,  deceased,  to  receiye  the  portion  that  she  would  haye 
receiyed  if  liying.     I  desire  my  entire  estate  to  be  distributed  as 

•  *  See  Skoitt  v.  Poe  (47  Md.  518) :  8.  r.,  38  Am.  Rep.  485. 
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aboye  described,  except  $100  I  direct  my  executor  to  pay  the 
trufitees  of  the  Christian  church  at  Hannen's  creek,  in  Harrison 
township.  Union  county,  Indiana,  the  interest  only  to  be  used  by 
said  trustees  for  the  benefit  of  said  church  ;  also,  $100  I  desire  my 
executor  to  pay  to  my  granddaughter  Mary  Wescott  oyer  and  above 
her  portion  as  the  heir  of  her  mother/' 

The  complaint,  in  substance,  ayers  that  the.  appellants  were,  at 
the  time  of  the  making  of  said  will  and  the  death  of  said  testator, 
and  still  were,  the  liying  grandchildren  of  said  Sophia  A.  Plummer, 
they  being  the  children  of  two  of  her  children  who  were  deceased 
at  the  time  of  the  making  of  said  will ;  that  said  Thomas  Peinson, 
Mary  Heltner  and  Lydia  A.  Hall,  at  the  making  of  said  will,  had 
no  grandchildren  liVing,  and  that  the  appellants  were  the  only 
grandchildren  of  any  of  the  deceased  children  named  in  said  will ; 
that  by  the  following  clause  in  said  will,  to-wit,  **  I  giye  and  be- 
queath to  the  children  of  Sophia  A.  Plummer,  deceased,  the  por- 
tion that  she  would  haye  receiyed  if  liying,''  the  appellants  were 
included  and  became  entitled  to  their  portion  of  the  legacy  so  be- 
queathed to  the  liying  children  of  said  Sophia  A.  Plummer ;  that 
the  word  *'  children,"  as  used  in  said  wiU,  meant  and  included 
grandchildren  in  the  sense  in  which  said  phrase  was  used  in  said 
will,  as  would  more  fully  appear  by  the  whole  will,  a  copy  of  whidi 
was  filed  with  and  made  a  part  of  the  complaint ;  that  Mary  Wes- 
cott, named  in  said  will,  was  the  child  of  said  Lydia  A.  Hall,  who 
was  the  daughter  of  the  testator ;  that  the  appellees  Thomas  Plum- 
mer and  Henry  Plummer  were  the  qnly  children  of  said  Sophia  J. 
Plummer  liying  at  the  time  of  the  making  of  said  will,  and  that 
they  were  still  liying  ;  that  said  will  had  been  duly  probated,  and 
that  the  legacy  belonging  to  the  appellants  and  the  appellees 
Thomas  Plummer  and  Henry  Plummer,  amounting  to  about  $2,400, 
was  then  in  the  hands  of  the  appellee  Richai-d  M.  Haworth,  as 
the  executor  of  said  will,  for  distribution,  and  that  the  appellants 
and  the  appellees  Thomas  Plummer  and  Henry  Plummer  consti- 
tuted all  the  legatees  of  said  Sophia  A.  Plummer;  that  said 
executor  disputed  the  right  of  the  appellants  to  any  legacy  under 
the  will.  Wherefore  they  prayed  that  they  be  adjudged  legatees 
under  the  will,  and  entitled  to  their  portion  of  said  legacy,  and 
that  said  executor  be  directed  to  pay  the  same,  and  for  other  relief. 

The  only  question  submitted  for  our  consideration  is,  whether 
the  appellants,  as  the  grandchildren  of  Sophia  A.    Plummer,  are 
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•entitled  to  participate,  as  legatees,  in  the  distributive  share  of  said 
estate,  which  by  the  proyisions  of  the  will,  was  given  to  '^the 
children  of  Sophia  A.  Rummer,  deceased.''  There  is  no  expression 
used  in  the  provision  of  the  will  to  which  we  have  referred,  or  in 
any  other  provision,  indicating,  in  any  manner,  that  the  word 
'*  children  "  was  intended  to  be  used  by  the  testator  in  any  other 
than  it9  proper  and  ordinary  signification,  or  evincing  an  intention 
^nr  desire  on  his  part  to  make  any  provision  whatever  for  the  appel- 
lants, but  on  the  contrary,  the  language  used  in  the  will  clearly 
indicated  an  intention  or  desire  on  his  part  to  exclude  them  from 
participating  in  the  distribution  of  his  estate,  as  the  will  directs 
the  executor  of  the  will,  after  he  has  converted  the  real  estate  into 
money,  to  make  distribution  thereof  among  the  testator's  children, 
living,  '*  and  the  children  of  his  [my]  children  if  living  at  the  time." 
By  this  provision  it  is  apparent  that  the  appellant  intended  to  con- 
fine the  distribution  of  his  estate,  as  to  the  children  of  his  deceased 
children,  to  those  of  them  who  might  be  living  at  the  time  of  the 
making  of  the  distribution.  And  as  it  appears  by  the  averment  in 
the  complaint,  that  at  the  time  of  the  death  of  the  testator,  there 
were,  and  still  are,  children  of  Mrs.  Plummer  living,  we  think  that 
they  alone,  as  such  children,  are  entitled  to  the  share  in  the  estate 
which  Mrs.  Plummer  would  have  received  if  living. 

In  2  Jarman  on  Wills,  690,  it  is  said:  '^The  legal  construction 
of  the  word  children  accords  with  its  popular  signification ;  namely, 
as  designating  the  immediate  oftpring;  for  in  all  the  cases  in 
which  it  has  been  extended  to  a  wider  range  of  objects,  it  was  used 
synonymously  with  a  word  of  larger  import,  as  issue.  It  has  some- 
times been  asserted,  however,  that  a  gift  to  children  extends  to 
grandchildren,  where  there  is  no  child."  And  in  2  Bedfield  on  the 
Law  of  Wills  (2d  ed.),  15,  it  is  said:  ''The  word  'children,' as 
well  as  ail  other  similar  descriptive  terms  of  claisses  or  relations,  it 
will  be  borne  in  mind,  must  always  be  understood  in  wills,  in  its 
primary  and  simple  signification,  where  that  can  be  done ;  in  short, 
where  there  are  any  persons  in  existence  at  the  date  of  the  will,  or 
the  devise  or  legacy  takes  effect,  answering  the  meaning  of  the 
term.  And  where  the  term  '  children '  has  received  a  larger  and 
more  extended  construction,  as  s3mon3rmous  with  issue,  it  has 
generally  been  based  upon  something  in  the  will,  unless  it  resulted 
as  already  intimated,  from  the  fact  that  there  were  no  children  in 
existence." 

Vol.  XLVIII  — 22 
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The  law,  as  above  stated  in  the  text-books  to  which  we  have  re* 
f erred,  is  recognized  and  fully  sustained  by  an  unbroken  line  of  de- 
cisions. Among  the  cases  directly  in  point  are  the  following  i 
Churchill  t.  Churchill,  2  Mete.  (Ky)  466  ;  CoIUm  y.  Haxie,  9  Paige, 
81 ;  Cromer  v.  Pinckney,  3  Barb.  Oh .  466 ;  Gardner  v.  ffger,  2^ 
Paige,  11 ;  MowM  v.  Carow,  7  id.  328 ;  32  Am.  Dec.  641  ; 
Appeal  of  Qable,  40  Penn.  St.  231  ;  Ward  v.  Sutlon,  5  Ir^d,  Eq. 
421 ;  Hallowell  v.  Phipps,  2  Whart  376 ;  Dickinsim  y.  Lee,  4 
Watts,  82 ;  28  Am.  Dec.  684 ;  Cutter  v.  Doughty,  23  Wend.  513  ; 
hard  v.  Izard,  2  Des.  Eq.  (S.  C.)  308 ;  PhiUipe  v.  Beal,  9  Dana, 
1 ;  33  Am.  Dec.  518 ;  Ewing  v.  Handley,  4  Littell,  346  ;  14  Am. 
Dec.  140  ;  Osgood  v.  Levering,  33  Me.  464 ;  ITumpeon  y.  Luding- 
ton,  104  Mass.  193;  Low  v.  Harmony,  72  N.  Y.  408;  Caetnor^e  Ap- 
peal, 88  Penn.  St  478  ;  fiit  t.  Vanatta,  21  N.  J.  Eq.  84. 

In  Churchill  y.  Churchill,  supra,  the  law  is  thus  clearly  and 
forcibly  stated  :  ''  The  technical  legal  import  of  the  word  *  chil- 
dren '  accords  with  its  ordinary  and  popular  signification.  It  does^ 
not  denote  grandchildren ;  and  though  sometimes  used  with  that 
purpose  and  effect,  there  is  no  warrant  for  thus  enlarging  its  mean- 
ing in  construing  a  will,  unless  indispensably  necessary  to  effect- 
uate the  .  obvious  intent  of  the  testator.  It  may  be  regarded  as 
well  settled  that  such  enlarged  or  extended  import  of  the  word 
^children,'  when  used  as  descriptive  of  persons  to  take  under  a 
will,  is  only  permissible  in  two  cases.  First,  from  necessity,  where, 
the  will  would  be  otherwise  inoperative ;  and  second,  where  the 
testator  has  shown  by?  other  words  that  he  did  not  use  the  word  in 
its  ordinary  and  proper  meaning,  but  in  a  more  extended  sense. '^ 
The  other  cases  cited  are  to  the  same  ef(ect. 

No  error  was  committed  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Peb  Oubiam  —  The  judgment  of  tiie  court  below  is  affirmed,  ek 
the  costs  of  the  appellanta 
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Oriminai  Imo — Mtory — guesiing  ait  numb&r—jurff  atjudgei  of  the  lam, 

Tbe  publication  of  an  offer  of  a  gold  wat<di  to  the  peieon  baying  goods  at  the 
defendanto'  store  to  the  amount  of  fifty  centa,  and  guessing  nearest  the 
number  of  beans  in  a  glass  globe  in  the  window,  is  an  advertisement  of  a 
lottery.* 

An  instructioin  that  the  jury  haye  no  right  to  determine  whether  the  faeto 
stated  in  the  indictment  constituto  a  public  offense,  is  error. 

CONVICTION  of  adyertising  a  lottery.     The  opinion  states  the 
case. 

Z>.  W.  Chamber,  J.  S.  Hedges  and  F.  W.  Fitzhugh^  for  appellants. 

F.  T.  Hordy  attorney-general^  and  0.  W.  Duncan,  prosecuting- 
attorney,  for  State. 

ZoLLARS,  J.  Section  2078,  B.  S.  1882,  is  as  follows  :  ''  Whor 
erer  writes,  prints,  advertises,  or  publishes  in  any  way  an  account 
of  any  lottery,  gift,  enterprise,  or  scheme  of  chance  of  any  kind 
or  description,  by  whatever  name,  style,  or  title  the  same  may  be 
denominated  or  known,  stating  when  or  where  the  same  is  to  be 
drawn,  or  the  prizes  therein  or  any  of  them  ;  or  the  price  of  a 
ticket ;  or  showing  therein  where  any  ticket  may  be  obtained ;  of 
in  any  way  giving  publicity  to  such  lottery,  giffc  enterprise,  or 
scheme  of  chance,  shall  be  fined  not  more  than  five  hundred  dollars 
nor  less  than  ten  dollars. '' 

Appellants  were  convicted  upon  an  indictment  which  charges  them 
with  having  unlawfully  written,  advertised  and  published  an  account 
of  a  gift  enterprise.  The  prosecution  is  based  upon  the  above  statute. 
The  publication  is  set  out  in  full  in  the  indictment.  The  material 
portion  is  as  follows  :  "  Oents'  Furnishing  Store.  Our  New  Year's 
presents  for  our  patrons.  We  will  give  to  the  purchaser  of  fifty 
cents  worth,  or  more,  of  goods  from  our  stock,  who  guesses  nearest 
to  the  number  of  beans  contained  in  the  glass  globe  on  exhibition 
in  our  window,  a  gold  watch,  ♦  ♦  ♦  which  can  be 
seen  in  our  show  window,  commencing  on  Saturday,  November  17,. 

*  See  BwskaUw  v.  State  (62  Ala.  884),  84  Am.  R«p.  22.  . 
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1883,  and  until  TuesdAj,  Janoarj  15,  1884.  Every  purchaser  of 
^oods  to  the  amount  of  fifty  cents,  or  more,  will  receive  a  ticket 
which  will  entitle  the  recipient  to  one  guess  for  the  gold  watch.*' 
Following  this  is  a  statement  as  to  the  committee  of  three  persons 
who  had  put  the  beans  into  the  globe  ;  also  a  certificate  of  the  com- 
mittee that  they  had  deposited  the  beans  and  sealed  up  the  glass 
globe  without  knowing  the  number  of  beans  so  deposited ;  also  a 
certificate  as  to  the  character  and  value  of  the  watch.  The  purpose 
of  the  gift  is  stated  to  be  the  advertisement  of  the  stock  of  goods 
and  thus  draw  visitors  and  patrons.  A  motion  to  quash  the  indict- 
ment was  overruled.  This  ruling  is  one  of  the  errors  assigned  in 
this  court. 

The  contention  of  appellant's  counsel  is,  that  the  enterprise,  as 
set  out  in  the  publication,  is  not  a  lottery,  nor  in  the  nature  of  a 
lottery  or  gift  enterprise.  That  to  arrive  at  the  correct  number  of 
beans  in  the  glass  globe  is  not  a  matter  of  chance,  but  of  mathe- 
matical calculation.  We  cannot  concur  in  this  view.  An  expert 
mathematician  might  compute  the  dimensions  of  the  glass  globe 
with  a  reasonable  degree  of  certainty.  Necessarily,  the  result 
<$ould  be  but  approximately  correct  To  be  mathematically  correct 
the  exact  thickness  of  the  glass  would  have  to  be  known.  This 
exactness  could  not  be  attained  by  an  observation  of  the  sealed 
^lobe.  Here  would  necessarily  be  an  element  of  guessing.  And  if 
the  exact  size  of  the  globe  were  known,  it  would  be  utterly  im- 
possible by  the  application  of  mathematical  rules,  or  by  any  other 
means,  to  calculate  the  number  of  beans  contained  in  it  The  size 
of  the  several  beans,  so  far  as  they  could  be  observed,  would  be  a 
matter  of  pure  guessing.  And  besides  only  those  on  the  surface 
and  next  to  the  glass  could  be  seen.  Those  in  the  center  might  be 
smaller  or  larger.  In  short,  there  could  be  no  fixed  or  definite 
fact  or  quantity  upon  which  to  base  a  mathematical  calculation  or 
demonstration.  The  number  of  beans  in  the  globe  could  be  nothing 
^Ise  than  a  matter  of  guessing.  An  expert  mathematician  might 
more  nearly  fix  the  size  of  the  globe  than  an  entirely  uneducated 
person.  And  so  he,  and  persons  of  better  judgment,  might  more 
nearly  fix  the  number  of  beans  in  the  globe  than  persons  of  less  judg- 
ment ;  yet  the  exact  number  would  be  a  mere  matter  of  guessing. 
That  any  one  should  guess  the  correct  number  would  be  a  matter  of 
the  merest  chance,  because  there  are  no  means  of  attaining  to  a 
certainity. 
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Whether  the  enterprise  set  out  in  the  publication  be  called  a. 
scheme  of  chance,  a  gift  enterprise,  or  a  lottery,  it  is  still  a  scheme 
of  chance,  and  in  that  sense  a  lottery  or  gift  enterprise.  Lehman  v. 
Staie,  81  Ind.  15. 

The  watch  was  to  be  given  to  the  person  who  should  come- 
nearest  guessing  the  correct  number  of  the  beans.  Who  that 
might  be  would  be  purely  a  matter  of  chance.  Whether  that 
person  might  guess  the  correct  number,  would  be  a  matter 
of  chance.  Chance  was  to  settle  the  ownership  of  the  watch. 
And  thus  the  enterprise  was  to  be  a  lottery.  ^'A  lottery  is  a  scheme ' 
for  the  distribution  of  prizes  by  chance  —  a  game  of  hazard,  in 
which  small  sums  are  yentured  for  the  chance  of  obtaining  a  larger 
Talne,  either  in  money  or  other  valuables."  Winfield's  Adjudged 
Words  and  Phrases,  377. 

**  Where  a  pecuniary  consideration  is  paid,  and  it  is  determined 
by  lot  or  chance,  according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  have  for  it,  that 
is  a  lottery."     Hull  v.  Buggies,  56  N.  Y.  424. 

'^  A  lottery  is  a  scheme  for  the  distribution  of  prizes  by  chance.  "^ 
Dunn  V.  Peaph,  40  II].  465 ;  see  also  State  v.  Clarke,  33  N.  EL 
329. 

It  makes  no  difference  that  the  ticket  was  to  be  procured  by  the^ 
purchase  of  goods.  Lehman  v.  State,  supra ;  State  v.  Mumford, 
73  Mo.  647  ;  8.  c,  39  Am.  Bep.  532 ;  United  States  v.  Olney,  1 
Abb.  U.  S.  275;  8.  c,  Deady,  461. 

The  indictment  we  think  was  sufficient  to  withstand  the  motioa 
to  quash. 

The  tenth  instruction  given  by  the  court  is  as  follows  :  ''  You 
have  no  right  to  determine  the  question  whether  the  facts  stated 
in  the  indictment  constitute  a  public  offense,  or  to  determine  the 
sufficiency  of  the  indictment.  If  the  facts  stated  in  the  indict- 
ment are  proven  beyond  a  reasonable  doubt,  you  must  convict." 

It  is  insisted  that  this  instruction  is  an  invasion  of  the  rights  of 
the  jury  and  an  infraction  of  section  19  of  article  1  of  the  State 
Oonstitution,  which  declares  that  in  all  criminal  cases  whatever  the 
jury  shall  have  the  right  to  determine  the  law  and  the  facts. 

We  can  see  no  escape  from  this  view,  unless  the  instruction  is  so 
limited  and  m^ified  by  others  as  to  remove  the  objections  urged 
against  it.  The  Constitution  declares,  in  the  broadest  and  most 
imperative  terms,  that  in  all  criminal  cases  the  jury  shall  have  the 
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righfc  to  determine  the  law  as  well  as  the  facts.  This  right  has 
been  recognized  and  enforced  in  its  broadest  scope  by  many  decis- 
ions of  this  court  It  is  made  the  duty  of  the  court  to  instruct  the 
jury  as  to  the  law  in  the  case^  and  at  the  same  time  inform  them 
that  they  are  the  judges  of  the  law.  Section  1823,  R.  S.  1881.  It 
has  been  held  that  the  instructions  to  the  jury  under  the  Constitu- 
tion and  the  statute  are  not  to  bind  their  consciences,  but  to  en- 
lighten their  judgments  ;  in  other  words,  the  instructions  are  ad- 
Tisory,  and  not  binding  upon  the  jury.  Lynchy,  SiaiSy  9  Ind.  541; 
WiUiams  T.  Slate^  10  id.  503  ;  Nuzum  v.  State,  88  id.  599  ;  Fower9 
Y.  Stai$f  87  id.  144.  Notwithstanding  this,  if  the  instructions  are 
erroneous,  the  judgment  will  be  reversed.  Clem  v.  StcUe,  42  Ind. 
420 ;  s.  c,  13  Am.  Bep.  369. 

In  the  case  of  Dailt/  y.  State,  10  Ind.  536,  it  was  held  that  an 
instruction  in  which  the  jury  was  charged  '*  that  they  had  nothing 
to  do  with  the  question  as  to  the  sufficiency  of  .the  indictment ; 
that  the  court  had  determined  that  tact**,  wa6  not  erroneous. 
That  is  correct  in  a  proper  sense.  The  jury  have  no  right  to  base 
an  acquittal  upon  their  notion  alone  that  the  indictment  is  not 
sufficient ;  they  have  no  right  to  determine  that  the  indictment  i& 
not  sufficient  in  form,  or  that  it  was  not  properly  found  and  re- 
turned ;  they  must  act  upon  the  law  and  the  evidence,  when  the 
case  comes  before  them.  But  they  have  the  undoubted  right,  under 
the  Constitution  and  the  decisions  of  this  court,  to  say  that  the 
facts  in  evidence  do  not  constitute  a  ''  public  offense,"  although 
those  facts  may  be  the  same  facts  stated  in  the  indictment.  If  this 
be  not  so,  then  the  jury  will  be  compelled  to  convict  in  all  cases 
where  the  facts  stated  in  the  indictment  are  proved,  although  they 
may  think  that  the  facts  so  proved  do  not  constitute  a  public 
offense.  This  would  be,  practically,  to  take  from  the  jury  the  right 
to  pass  upon  the  law  in  all  cases.  If  the  proof  should  not  sustain 
the  averments  in  the  indictment,  they  might  acquit  for  the  want 
of  sufficient  evidence ;  but  in  every  case  where  the  proof  should 
establish  the  truth  of  the  facts  stated  in  the  indictment,  the  jury 
would  be  compelled  t6  convict,  because  they  would  have  no  right 
to  settle  the  law  for  themselves,  and  say  that  the  facts  so  proven 
do  not  constitute  a  public  offense. 

Paraphrased,  the  instruction  is  a  charge  to  the  juiy,  that  if  the 
facts  stated  in  the  indictment  were  proven  beyond  a  reasonable 
doubt,  they  must  convict  the  defendants,  and  that  they  had  no 
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fight  to  determine  the  qnestion  as  to  whether  those  facts  consti- 
tated  a  pnblio  offense. 

This,  we  think,  is  not  the  law  ;  the  instruction  is  therefore 
erroneous. 

Was  this  error  cured,  or  rendered  harmless,  by  any  other  instruc* 
tion  ? 

[Omitting  this.] 

For  the  error  in  giving  the  tenth  instruction  the  judgment  must 
be  rcTersed.  Some  other  questions  are  discussed,  but  as  they  may 
not  arise  upon  a  second  trial,  they  need  not  be  passed  upon. 

The  judgment  is  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial. 

Elliott  and  Hammond,  JJ.,  dissented  on  the  last  point. 


Btbbe  v.  Statb. 

(MiDd   448.) 

Oriminal  law — nuiMnoe  —  cbtfrucHng  highway  —  bridge. 

A  bridge  across  •  street,  for  private  ase,  is  an  indictable  naisance,  although  it 
is  8o  high  aboye  the  sarface  as  not  to  impede  the  passage  of  ordinarf 
vehicles. 

/CONVICTION  of  nuisance.     The  opinion  states  the  facts. 
171  J.  Hammond,  for  appellants. 

■ 

F.  T.  Hard,  attorney-general,  W.  T,  Brown,  prosecuting  attor* 
ney,  J.  B.  Elam  and  J.  L,  Mitchell^  for  State. 

HowK,  C.  J.  Addison  Bybee  and  Julius  F.  Pratt  were  jointly 
prosecuted,  tried  and  convicted  upon  affidavit  and  information,  for 
maintaining  a  nuisance.  From  the  judgment  of  conviction  they 
have  appealed  to  this  court  and  have  here  assigned  as  errors  the 
following  decisions  of  the  trial  court : 

1.  In  overruling  their  motion  to  quash  the  information ;  2,  in 
overruling  their  motion  for  a  new  trial;  and,  3,  in  overruling  their 
motion  in  arrest  of  judgment. 

It  was  charged  in  the  affidavit  and  information  that  the  appel- 
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lants  did,  on  the  15th  day  of  March,  1882,  in  Marion  county,  and 
from  that  day  oontinuooBly  until  the  day  of  presenting  such  infer* 
mation,  unlawfully  and  wrongfully  obstruct  a  certain  public  high- 
way in  Marion  county  known  as  **  Eddy  street,''  in  the  city  of  In- 
dianapolis, being  a  street  within  sooh  city,  beginning  at  South 
street  and  extending  in  a  southerly  direction  to  Norwood  street. 
South  and  Norwood  streets  both  being  streets  of  such  city,  by  then 
and  there  unlawfully  and  wrongfully  erecting  and  maintaining  a 
certain  footbridge,  being  a  structure  of  wood  and  iron  of  a  perma- 
nent character,  extending  from  one  side  of  said  Eddy  street  to  the 
other  side  thereof,  and  obstructing  and  hindering  the  good  citizens 
of  such  city,  county  and  State,  in  their  use  and  enjoyment  of  said 
street  as  a  public  highway,  contrary  to  the  form  of  the  statute,  etc. 

The  first  and  third  errors  assigned  by  the  appellants  call  in  ques- 
tion the  suflBciency  of  the  facts  stated  in  the  information  to  consti- 
tute a  public  offense,  and  the  jurisdiction  of  the  trial  court  of  the 
offense  charged.  The  appellants'  learned  counsel  has  not  pointed 
out  in  argument  any  objection  to  the  sufficiency  of  the  affidavit  or 
information,  either  in  form  or  substance ;  nor  has  he  questioned 
in  his  brief  of  this  cause  the  jurisdiction  of  the  criminal  court  of 
the  offense  charged  in  the  affidavit  and  information.  Under  the 
settled  practice  of  this  court,  in  criminal  as  well  as  in  civil  causes, 
the  first  and  third  errors  must  therefore  be  regarded  as  waived. 

In  their  motion  for  a  new  trial  the  only  causes  therefor  assigned 
by  the  appellants  were,  that  the  finding  of  the  trial  court  was  con- 
trary  to  law  and  contrary  to  the  evidence.  On  the  trial  of  the 
cause,  the  following  facts  were  established  by  the  evidence  of 
Samuel  H.  Shearer,  Esq.,  civil  engineer  of  the  city  of  Indianapolis, 
to-wit : 

That  part  of  Eddy  street,  in  the  city  of  Indianapolis,  in  Marion 
county,  which  lies  between  South  street  and  Garden  street,  in  such 
city,  is  a  street  thirty  feet  in  width,  and  is  an  improved  public 
highway.  The  defendants,  Addison  Bybee  and  Julius  F.  Pratt, 
are  owners  in  fee  of  real  estate  which  abuts  that  particular  part  of 
Eddy  street  on  the  east  side,  and  are  owners  in  fee  of  the  real 
estate  which  abuts  said  part  of  Eddy  street  on  the  west  side  ;  their 
real  estate  on  the  east  side  is  covered  by  one  brick  building,  and 
their  real  estate  on  the  west  side  is  covered  by  another  brick  build- 
ing.    Said  defendants,  before  —  day  of ,  1882,  built  and  have* 

since  maintained,  and  still  maintain,   across  said  Eddy  street,. 
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between  the  upper  stories  of  their  said  two  brick  buildings,  an  in- 
closed passage  way  constructed  of  wood  and  iron,  permanent  in  its 
character,  and  so  strongly  and  properly  built  as  that  there  is  no 
danger  of  its  giving  way  or  falling. 

The  said  inclosed  passage  way  is  six  feet  and  four  inches  wide, 
and  seven  feet  and  six  inches  high.  Through  it  passes  a  leather 
belt,  connecting  machinery  in  one  of  the  said  brick  buildings  with 
machinery  in  the  other  brick  building.  It  is  now  used  by  the  de- 
fendants and  their  employees,  for  the  purpose  of  passing  at  will 
from  an  upper  story  of  one  of  the  brick  buildings  to  an  upper  story 
of  the  other  brick  building,  and  for  the  purpose  of  carrying  light 
articles  for  ordinaiy  uso  in  manufacturing.  This  inclosed  passage 
way  does  not  rest  upon,  or  touchy  or  get  support  from  Eddy  street, 
at  any  point.  Where  this  inclosed  passage  way  is  joined  to  the 
defendants'  brick  building  on  the  west  side  of  Eddy  street,  the 
distance  from  the  surface  of  the  street  up  to  the  floor  of  the  passage 
way,  in  a  straight  line,  is  thirteen  feet  and  three  inches  ;  in  the 
middle  of  Eddy  street,  the  distance  from  the  surface  of  the  street 
up  bo  the  floor  of  the  passage  way,  in  a  straight  line,  is  fourteen 
feet  and  one  and  one-luilf  inches;  and  where  this  inclosed  passage  way 
is  joined  to  the  defendants'  brick  building  on  the  east  side  of  Eddy 
street,  the  distance  from  the  surface  of  the  street  up  to  the  floor 
of  the  passage  way,  in  a  straight  line,  is  fourteen  feet  and  ten  inches. 
At  no  point  in  Eddy  street  is  the  distance  of  the  surface  of  the 
street  to  any  point  in  the  inclosed  passage  way  less  than  thirteen 
feet  three  inches. 

This  inclosed  passage  way  does  not  impede  free  passage  or  travel 
on  foot,  or  with  ordinary  vehicles,  by  the  public,  to  and  fro  along 
the  said  part  of  Eddy  street.  It  would  impede  the  removal  of  a 
house,  or  other  building  of  size,  or  the  passage  of  any  vehicle  or 
other  moving  thing,  of  a  height  or  loaded  to  a  height  beyond  the 
bottom  of  the  passage  way.  The  passage  way  is  in  the  county  of 
Marion,  and  State  of  Indiana.  The  defendants,  Addison  Bybee 
and  Julius  F.  Pratt,  so  built  and  maintained,  and  are  so  maintain- 
ing, the  said  inclosed  passage  way. 

Upon  the  foregoing  evidence  the  State  rested  its  case,  and  the 
appellants  introduced  no  evidence. 

The  question  for  decision  is  this  :    Does  the  evidence  appearing 
in  the  record,  and  quoted  in  this  opinion,  show  that  the  appellants, 
in  maintaining  the  passage  way  described  by  the  witness,  over  and 
ToL.  XLVIII  — 38 
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across  Eddy  street  in  the  city  of  Indianapolis,  unlawfully  and 
wrongfully  obstructed  a  public  highway  in  Marion  county  ?  We 
are  of  opinion  that  this  question  must  be  answered  in  the  affirma- 
tive.  It  has  been  repeatedly  held  by  this  court,  that  a  public  street 
is  a  public  highway.  Common  Oouticil^  etc,,  v.  CroM,  7  Ind.  9  ;  Siaie 
V.  Berdetta,  78  id.  186  ;  8.C.,  38  Am.  Eep.  117  ;  Sims  v.  City  of 
Frankfort y  79  Ind.  446.  The  obstraction  of  a  public  street  wrong- 
fully is  therefore  a  misdemeanor,  and  is  punishable  as  such,  under 
the  provisions  of  the  criminal  law.  §  1964,  R.  S.  1881.  In  State  v. 
Berdettay  supruy  it  was  said  :  ^  Public  highways  belong,  from  side 
to  side  and  end  to  end,  to  the  public."  It  may  be  said  also,  figura- 
tively speaking,  that  the  rights  of  the  public  in  a  public  street  or 
highway  extend  beneath  the  surface  to  the  center  of  the  earth, 
and  above  its  surface  to  the  highest  heavens,  to  such  an  extent,  at 
least,  that  no  person  may  wrongfully  obstruct  such  public  rights. 
The  permanent  and  exclusive  use  and  occupancy  of  any  public 
street  or  highway  by  any  person,  by  the  erection  or  maintenance  of 
any  structure  on,  beneath  or  above  its  surface,  which  wrongfully 
obstructs  or  may  obstruct  such  street  or  highway,  is  a  misdemeanor 
within  the  meaning  of  the  statute,  and  is  punishable  as  a  public 
nuisance.  Whether  or  not  the  particular  structure  so  erected  or 
maintained  obstructs  or  may  obstruct  wrongfully  the  public  street 
or  highway,  is  a  question  of  fact  in  every  case  for  the  court  or  jury 
trying  the  cause,  Orove  v.  City  of  Fort  Wayne,  46  Ind.  429;  s.  c, 
16  Am.  Rep.  262 ;  Town  of  CmterviUe  v.  Woods,  67  Ind.  192  ;  City 
of  Logansport  v.  Dick,  70  id.  66;  s.  c,  36  Am.  Rep.  166. 

In  the  case  at  bar  we  cannot  disturb  the  finding  or  reverse  the 
judgment  below  upon  the  evidence. 

The  judgment  is  affirmed  with  costs. 

Jue^fmotU  i^rmittL 
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V.  Eaton. 

(M  Ind.  474.) 
Damaget  —  proximate  —  t&rt. 

In  an  action  hj  a  passenger  against  a  railway  company  for  wrongfully  carrying 
her  beyond  her  destination,  evidence  that  she  was  compelled  to  walk  three 
boors  over  dusty  roads,  that  she  got  wet  in  crossing  a  creek,  was  chased  by 
dogs  and  otherwise  frightened,  and  that  the  weather  was  sultry,  by  means 
whereof  she  was  made  sick,  is  competent.* 

A  CnON  of  damages.    The  opinion  states  the  case.    The  defend- 
^     ant  had  judgment  below. 

A.  O.  Harris,  W,  H.  Calkins  and  R.  B.  Marshall,  for  appellant. 

1.  M.  Krutz,  J.  S.  Duncan,  0.  W.  Smith  and  J.  R.  Wilson,  for 
appellee. 

NiBLACK,  J.  On  the  afternoon  of  the  12th  day  of  July>  1881, 
Mrs.  Mary  M.  Eaton  purchased  of  the  proper  agent  at  the  Union 
depot,  at  Indianapolis,  a  ticket  entitling  her  to  transportation  over 
the  railroad  belonging  to  and  operated  by  the  Oincinnati,  Hamilton 
and  Indianapolis  Railroad  Company,  from  that  depot  to  Morehouse, 
a  flag  station  a  few  miles  east  of  Indianapolis,  and  soon  thereafter, 
that  is  to  say,  on  the  same  afternoon,  entered  a  train  of  that  com- 
pany's cars  which  stopped  regularly  at  Morehouse  when  signaled  to 
do  so.  Her  place  of  ultimate  destination  was  the  house  of  a 
brother-in-law,  named  Graham,  who  lived  three  miles  south  of 
Morehouse,  and  she  expected  Graham  to  meet  her  at  Morehouse 
upon  her  arrival  at  the  place.  After  leaving  Indianapolis  the  con- 
ductor took  up  her  ticket,  but  for  some  unexplained  reason,  failed 
to  signal  the  engineer  to  stop  at  Morehouse,  and  in  consequence 
the  train  did  not  stop  at  that  station. 

When  Mrs.  Eaton  discovered  that  the  train  was  passing  More- 
house without  stopping,  she  appealed  to  a  gentleman  sitting  near 
her  for  assistance,  and  requested  him,  if  possible,  to  have  the  train 
stopped  at  the  approaching  crossing  of  a  dirt  road,  saying  that  she 
would  be  wUlihg  to  get  off  at  that  place.     That  gentleman  went 

*  See  47  Am.  Bep.  881,  note. 
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forward  and  Boon  returned  with  a  brakeman  running  on  the  train, 
who  informed  Mrs.  Eaton  that  the  train  could  not  be  stopped  be- 
tween stations  as  she  had  requested,  but  that  they,  meaning  those 
in  charge  of  the  train,  would  take  her  on,  free  of  charge,  to  Bush- 
Tille,  where  they  would  meet  another  train,  upon  which  they  oould 
send  her  back  to  Morehouse,  thus  enabling  her  to  reach  that  place 
on  her  return  at  or  near  eleyen  o'clock  that  night.  She  declined 
to  be  set  down  at  Morehouse  at  that  time  of  night,  and  hence  re- 
jected the  offer  to  be  sent  further  on  and  returned  in  that  way. 
As  the  train  was  approaching  the  next  station,  which  was  a  small 
and  unimportant  station,  five  miles  east  of  Morehouse,  called 
Julietta,  the  conductor  came  to  Mrs.  Baton,  and  taking  her  satchel, 
told  her  that  she  would  have  to  get  off  there,  where  she  would  find 
a  buggy  ready  to  take  her  back  to  Morehouse.  When  the  train 
stopped  at  Julietta,  she  followed  the  conductor  out  on  the  plat- 
form, where  he  left  her  in  charge  of  the  station  agent.  After  the 
train  had  left,  she  ascertained,  upon  inquiry,  that  no  conveyance 
had  been  provided  for  sending  her  back  to  Morehouse,  and  that  no 
conveyance  could  be  procured  for  that  or  any  similar  purpose,  at 
or  near  Julietta  station.  Wishing  in  any  event  to  proceed  dinctly 
to  the  house  of  Graham,  her  brother-in-law,  which  was  five  miles 
distant  across  the  country  from  Julietta,  and  not  to  return  imme- 
diately to  Morehouse,  she  left  the  station  at  which  she  had  been 
so  left  on  foot  and  walked  the  entire  distance  to  Oraham's  house, 
leaving  the  former  place  perhaps  before  seven  o'clock  in  the  even- 
ing, and  arriving  at  the  latter  place  at  nine  o'clock  at  night. 

This  action  was  prosecuted  by  Mrs.  Eaton  against  the  railroad 
company  to  recover  damages  for  being  carried  beyond  Morehouse, 
and  being  compelled  to  walk  so  great  a  distance  to  reach  Oraham'^ 
house.  After  evidence  had  been  introduced  at  the  trial  at  Special 
Term  establishing,  or  tending  to  establish,  the  facts  herein  above 
stated,  the  plaintiff  offered  to  prove :  First.  That  the  weather  washot 
and  sultry  during  the  afternoon  and  evening  of  the  12th  of  July,  1881, 
Secondly.  That  it  took  her  nearly,  or  quite,  three  hours  to  walk 
from  Julietta  to  Oraham's  house.  Thii-dlv.  That  the  ro:id  she  had 
to  walk  over  was  very  dusty.  Fourthly.  That  in  Wiilking  fron^ 
Julietta  to  Oraham's  house  she  had  to  cross  a  creek  at  one  place 
and  a  bayou  at  another  place.  Fifthly.  That  in  crossing  the  creek, 
by  the  only  practicable  method  which  the  situation  afforded,  she  got 
her  clothing  and  feet  wet,  and  that  in  crossing  the  bayou  she  htid 
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to  carry  rails  and  make  a  temporary  walk  way,  suffering  there  also 
further  injuries  from  mud  and  water.  Sixthly.  That  a  part  of  the 
road  iiassed  through  a  dark  strip  of  woods.  Seventhly.  That  she 
was  sick  when  she  arriyed  at  Oraham's  house,  and  so  continued  for 
several  days  immediately  thereafter.  Eighthly.  That  her  sickness 
resulted  from  the  labor  of  walking,  supplemented  by  worry  of  mind, 
fright,  and  the  hot  weather.  Ninthly.  That  in  passing  a  house  on 
the  road  to  Oraham's  house  she  was  attacked  and  chased  by  two 
dogs,  and  in  that  way  badly  frightened.  But  the  court  refused  to 
permit  the  plaintiff  to  make  proof  of  the  facts  thus  severally  pro- 
posed to  be  proven,  and  the  various  rulings  upon  the  exclusion  of 
these  facts  were  afterward  assigned  as  a  cause  for  a  new  trial. 

The  trial  at  Special  Term  resulted  in  a  verdict  and  judgment  for 
the  defendant.  Upon  an  appeal  to  the  Oenenj  Term  the  judgment 
at  Special  Term  was  reversed,  the  court  holding  that  the  judge  at 
Special  Term  had  ruled  correctly  in  excluding  the  offered  evidence 
as  to  the  plaintiff's  injuries  from  crossing  the  creek  and  bayou,  as 
to  her  being  attacked  and  chased  by  dogs,  and  as  to  her  sickness 
claimed  to  have  resulted  from  the  incidents  of  her  journey  from 
Julietta  to  the  house  of  her  brother-in-law,  but  had  erred  in  the 
exclusion  of  all  the  other  items  of  rejected  eridence,  and  it  is  from 
that  judgment  of  reversal  that  this  appeal  is  prosecuted. 

The  question  as  to  what  may  be  taken  into  consideration  in  the 
assessment  of  damages  in  a  case  like  this  is  one  which  has  provoked 
much  discussion,  and  concerning  which  the  text-writers  have  been 
unable  to  formulate  any  general  rule  of  easy  application  in  all  cases 
of  the  class  to  which  this  belongs.  As  beiuing  on  the  general  sub- 
ject there  are  many  conflicting  decisions,  and  in  some  cases  sharp 
differences  have  been  manifested  between  judges  of  the  same  court 
as  to  the  conclusions  which  have  been  reached  by  a  majority  of 
their  number. 

A  narrower  limit  is  applied  in  the  assessment  of  damages  for  a 
breach  of  contract,  pure  and  simple,  than  is  prescribed  in  an  action 
for  a  tort,  and  in  our  judgment  much  of  the  conflict  between 
decided  cases  and  the  individual  views  of  judges,  to  which  we  have 
referred,  has  resulted  from  a  failure  to  carefully  observe  that  dis- 
tinction between  the  two  classes  of  damages.  Two  of  the  cases 
cited  by  counsel  will  serve  to  illustrate  our  meaning  in  this  respect. 
One  is  the  case  of  Hobbs  v.  LnndntK  etc,  Ry.  Co.,  11  Eng.  Rep. 
181,  and  the  other  is  Pulhnan  Palace  Gar  Go.  v.  Barker,  4  Colo. 
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344;  8.  c,  34  Am.  Bep.  89.  These  casefl  were  both  treated  ag, 
and  decided  upon  the  theory  that  they  were  actions  for  a  breach  of 
contract  merely^  when  in  truth  they  were  bofch  actions  for  a  n^« 
lect  of  dnty  by  a  common  carrier  from  which  an  injury  resulted  to 
a  passenger,  and  hence  were,  in  all  their  essential  features,  actions 
for  tortious  misconduct  on  the  part  of  the  defendants. 

Counsel  for  the  appellant  contend  for  the  application  of  the  doc- 
fcrine  of  these  and  other  kindred  cases  to  the  case  at  bar,  upon  the 
like  theory  that  it  is  only  an  action  for  the  breach  of  a  contract  for 
transportation,  entered  into  between  the  parties,  and  consequently 
an  action  in  which  the  narrower  limit  ought  to  be  applied  in  the 
assessment  of  the  damages.  It  is  true  that  the  appellee  entered 
the  appellant's  train  of  cars  at  Indianapolis,  under  an  implied  con- 
tract for  her  transportation  to  Morehouse,  but  when  the  appellant 
carried  the  appellee  beyond  Morehouse,  against  her  will,  it  ceased 
to  carr^  her  as  a  passenger  for  hire,  and  became  a  wrong-doer,  re- 
sponsible for  whateyer  injury  or  inconyenience,  if  any,  which  might 
result  to  her  from  being  thus  carried  beyond  her  place  of  destina- 
tion. 

Thompson  on  Carriers  of  Passengers,  568,  says  :  **  The  refusal 
of  the  carrier  to  receiye  a  passenger,  carrying  him  beyond  his  des- 
tination, detaining  liim  unnecessarily  during  his  journey,  or  carry- 
ing off  a  person  against  his  will  who  is  legitimately  upon  a  yessel, 
are  all  wrongs  which  may  be  redressed  by  actions  for  damages  thereby 
sustained. ''  And  this  statement  of  general  legal  propositions  is  well 
supported  in  reason,  as  well  as  by  the  authorities  cited  by  the 
author.  Therefore  the  essential  facts  relied  upon  for  a  recoyery  in 
this  action  constituted  a  tort,  concerning  which  a  wider  range  of 
inquiry  was  permissible  than  in  ordinary  action  for  the  simple 
breach  of  a  contract.  Heim  y.  MeCaughan^  32  Miss.  17  ;  T/ie 
Canadian,  1  Brown  Adm.  11  ;  Stoneseifer  y.  SkeUe,  31  Mo.  243  ; 
Thompson  y.  New  Orhans,  etc*,  R.  Co.,  50  Miss.  315  ;  8.C.,  19  Am. 
Bep.  12  ;  Burnham  y.  Grand  Trunk  IV y  Co.^  63  Me.  298 ;  B.  c, 
18  Am.  Rep.  220. 

Thompson  on  Negligence  lays  down  the  following  general  rule  on 
the  subject  of  consequential  damages  :  ''  Whoeyer  does  a  wrongful 
act  is  answerable  for  all  the  consequences  that  may  ensue  in  the 
ordinary  and  natural  course  of  eyents,  though  such  consequences 
be  immediately  and  directly  brought  about  by  interrening  causes, 
if  such  interyening  causes  were  set  in  motion  by  the  original  wrong* 
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doer."   2  Thomp.  Neg.  1084;  Add.  Torts,  5;  BdUiniore,  etc.,  R. 
Co.  T.  Reatiey,  42  Md.  117. 

In  the  case  of  Jones  v.  Boyce,  1  Stark.  402^  Lord  Ellenborough 
said  :  ''  If  I  place  a  man  in  such  a  situation  that  he  must  adopt  a 
perilous  alternative.  I  am  responsible  for  the  consequences." 

The  case  of  Brown  v.  Chicago,  etc.^  R^y  Co.,  64  Wis.  342  ;  s.  o., 
41  Am.  Rep.  41,  \\\  ^  facts,  briefly  stated,  were  that  Brown  and  wife, 
and  a  seven  year  old  child,  took  passage  on  the  railway  to  a  place 
called  Manston ;  that  before  reaching  Manston,  and  at  a  place  three 
miles  east  of  that  place,  Brown  and  wife  were  told  by  a  brakeman 
that  they  were  then  at  Manston,  and  to  leave  the  train,  which  they 
accordingly  did  ;  that  it  was  then  night ;  that  it  had  rained  the  day 
before,  and  was  still  cloudy  ;  that  ascertaining  that  they  were  not 
at  Manston,  and  seeing  no  house  at  which  they  could  take  shelter. 
Brown,  with  his  wife  and  child,  walked  on  in  the  direction  of 
Manston,  arriving  there  late  at  night ;  that  Mrs.  Brown  was,  at  the 
time,  enceinte,  and  was  very  much  exhausted  by  the  walk ;  that 
she  soon  afterward  became  dangerously  sick,  and  had  a  miscarriage, 
all  resulting  from  the  exertion  she  had  made  in  walking.  After  an 
elaborate  review  of  numerous  authorities  having  a  bearing  on  the 
question  involved,  including  the  cases  of  Hobbe  v.  Londouy  etc.,  R*y 
Co.,  supra,  and  Pullman  Palace  Car  Co.  v.  Barker,  supra,  which 
were  disapproved,  the  court  held  that  the  railway  company  was 
liable  to  Mrs.  Brown  for  the  injuries  she  received  from  her  enforced 
walk  to  Manston. 

That  case  was  perhaps  a  stronger  one  against  the  railway  com- 
pany, in  some  respects,  than  the  one  at  bar,  but  the  general  principles 
announced,  as  decisive  of  that  case,  have  a  practical  application  to 
the  facts  of  this  case,  and  are  entitled,  as  we  believe,  to  the  favor- 
able consideration  of  this  court. 

The  court  in  that  case,  after  referring  to  what  had  been  an^ 
nounced  as  a  correct  legiU  proposition  in  another  case,  continued: 
''So  in  the  case  at  bar,  the  defendant  by  its  negligence,  placed  th& 
plaintiffs  in  a  position  where  it  was  necessary  for  them  to  act  to. 
avoid  the  consequences  of  the  wrongful  act  of  the  defendant,  and 
acting  with  ordinary  prudence  and  care  to  get  themselves  out  of 
the  difficulty  in  which  they  have  been  placed,  they  sustained  injury. 
Sach  injury  can  be,  and  is  traced  directly  to  the  defendant's  negli- 
gence as  its  cause;  and  it  is  its  proximate  cause,  within  the  rules 
of  law  upon  that  subject/' 
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It  is  due  however  to  the  importance  of  the  subject  to  state  that 
the  opiniou  in  that  case  was  promulgated  by  a  majority  Tote  only, 
two  of  the  judges  dissenting,  and  for  that  reason  we  would  not 
quote  from  it  with  approbation  if  we  were  not  fully  satisfied  that 
the  conclusion  reached  was  substantially  a  correct  conclusion  upon 
the  facts  as  we  find  then  reported.  The  case  is  at  all  events  one  of 
interest  because  of  its  grouping  together  of,  and  its  comments  upon 
a  great  number  of  cases  having  relation  to  the  general  subject  of 
the  liability  of  common  carriers  of  passengers. 

When  the  appellant  set  the  appellee  down  at  Julietta,  it  did  so 
at  the  peril  of  having  to  respond  in  damages  for  whatever  injury,, 
if  any  she  had  already  sustained,  or  might  thereafter  sustain,  by 
being  carried  out  of  her  way  on  the  journey  she  started  out  to  make, 
and  placed  her  in  a  position  in  which  she  was  required  to  do  what- 
ever was  necessary  to  extricate  herself  from  the  consequences  of  the 
wrong  which  had  been  inflicted  upon  her. 

If  therefore  without  being  able  to  procure  a  conveyance,  and 
acting  with  prudence  and  care,  the  appellee  proceeded  on  foot  to 
complete  her  journey,  and  thereby,  and  as  incidental  thereto,  re- 
ceived injuries  and  incurred  vexatious  annoyances,  she  became  enti- 
tled to  have  those  injuries  and  annoyances  taken  into  considera- 
tion in  estimating  her  damages  in  the  event  of  a  verdict  in  her 
favor. 

Some  of  the  facts  which  the  appellee  proposed,  but  was  not  per- 
mitted to  prove,  might  not  have  been  of  much  value  as  evidence, 
but  as  incidents  connected  with  the  appellee's  journey  they  were 
all  facts  which  we  think  ought  to  have  been  admitted  in  evidence 
for  the  consideration  of  the  jury.  If  the  dogs  which  attacked  and 
chased  the  appellee  had  bitten  or  otherwise  physically  injured  her 
while  on  her  way,  that  would  doubtless  have  constituted  a  distinct 
and  disconnected  injury,  for  which  the  appellant  would  not  have 
been  responsible,  but  the  fris^ht  and  peril,  which  she  proposed  to 
prove  were  occasioned  by  the  dogs,  amounted  only  to  annoyances 
incidental  to  the  walk,  which  it  is  assumed  the  appellee  was  con- 
strained to  make,  and  hence  stand  upon  different  grounds. 

The  conclusion  we  have  reached  in  this  case  is  supported,  either 
directly  or  indirectly,  by  the  following  cases  :  Billman  v.  Indian- 
apolis,  etc,  R.  Co,,  76  Ind.  166;  s.  c,  40  Am.  Rep.  230;  Uinford 
V.  Johnntofiy  82  Ind.  426;  8.  c,  42  Am.  Rep.  607;  Williams  v.  Fan- 
derbili,  28  N.  Y.  217;  Eten  v.  Luyster,  60  id.  252;  Allison  v.  Chand- 
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Ur,  11  Mich.  542 J  BUI  v.  Winsor,  118  Mass.  251;  Lake  Erie,   etc., 
Ry.  Go,  Y.  FiXy  88  Ind.  381;  s.  c,  45  Am.  Rep.  464. 

The  judgment  of  the  eooxt  belov  at  (General  Term  is  affirmed, 
wiihoosta. 

Judgment  affirmed. 
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A  mortgage  made  hj  a  wife,  while  insane,  to  seeore  a  loan  to  her  hnshaad,  she 
oontinoing  insane  all  her  life,  cannot  be  enforced  although  she  was  apparently 
sane,  was  neyer  Jadidally  declared  insane,  never  disaffirmed  the  mortgage, 
and  the  plaintiff  had  no  notice  of  her  insanity  and  took  the  mortgage  in  good 
faith,  and  the  husband  is  insolvent. 

FOREOLOSURE  of  mortgage.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

T.  A.  Hendricks,  A.  W.  Hendricks,  0.  Baker,  0.  B.  Sord,  A. 
Maker  and  E.  Danish,  for  appellant. 

0.  W.  Orubbs,  J.  H.  Jordan  and  L,  Ferguson,  for  appellees. 

BicKNBLL^  0.  C.  The  appellant  brought  this  suit  against  the 
widow  and  heirs  of  Perry  Blankenship,  to  foreclose  a  mortgage  exe- 
cuted by  him  and  his  wife  to  the  appellant. 

Pending  the  suit^  the  widow  died.  Her  heirs  answered  the  com- 
plaint^ admitting  the  execution  of  the  mortgage,  averring  that  the' 
mortgagor  owned  the  land  in  fee  simple  ;  that  the  mortgage  was 
made  to  secure  his  debt  only,  and  that  Mrs.  Blankenship,  when  the 
mortgage  was  executed,  was  of  unsound  mind,  incapable  of  making 
any  contract,  and  so  remained  until  she  died.  Said  heirs  filed  also 
a  cross  complaint  against  the  plaintiff,  alleging  the  same  facts,  and 
praying  that  the  interest  which  descended  to  Mrs.  Blankenship,  in 
the  mortgaged  lands,  might  be  declared  exempt  from  the  operation 
-of  the  mortgage,  and  that  the  title  thereto  might  be  quieted  in  said 
heirs. 

Vol.  XLVm—  34 
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To  said  answer  and  to  said  cross  complaint  the  plaintiff  filed 
demurrers,  which  were  overruled. 

The  plaintiff  replied  to  the  answer  in  three  paragraphs,  of  which 
the  third  was  the  general  denial.  The  plaintiff  also  answered  said 
cross  complaint  in  three  paragraphs,  of  which  the  third  was  a 
general  denial. 

Said  heirs  demurred  to  the  first  and  second  paragraphs  of  said 
reply,  and  demurred  to  the  first  and  second  paragraphs  of  said  answer 
to  the  cross  complaint ;  and  said  demurrers  were  sustained.  The 
cause  was  then  tried  by  a  jury  upon  the  complaint,  the  answer  of 
the  said  heirs,  the  cross  complaint  of  said  heirs,  the  reply  in  denial 
of  the  answer,  and  the  answer  in  denial  of  the  cross  complaint  The 
'  jury  returned  the  follow iu'^  verdict : 

'^  We,  the  jury,  find  in  favor  of  the  foreclosure  of  the  mortgage 
in  question,  as  against  the  interests  in  the  land  in  question  which* 
descended  to  the  heirs  of  P.  M.  Blankenship  other  than  the  interest 
which  descended  to  Bathsheba  Blankenship ;  and  we  assess  the 
amount  due  on  said  mortgage  in  principal  and  interest  at  the  sum 
of  $8,023.58,  and  the  further  sum  of  (240.57  as  solicitors'  fees, 
and  upon  the  plea  of  insanity  made  by  the  heirs  of  said  Bathsheba, 
we  find  for  them,  that  the  interest  in  said  lands  descending  to  her 
is  not  affected  by  the  mortgage  in  question." 

[Omitting  special  verdict] 

Judgment  was  rendered  upon  the  general  verdict  as  follows  : 

'^  It  is  ordered,  adjudged  and  decreed  that  the  following  real 
estate,  situated  in  Morgan  county,  Indiana,  and  described  in  the 
mortgage  sought  to  be  foreclosed  in  this  action,  owned  by  the  said 
Bathsheba  Blankenship  in  her  life-time,  is  not  liable  to  be  sold  under 
the  decree  of  foreclosure  to  be  rendered  in  favor  of  the  plaintiff 
herein,  but  is  hereby  decreed  to  be  exempt  from  sale  to  pay  the  said 
sum  so  found  by  the  jury  to  be  due  the  plaintiff  on  the  foot  of  its 
mortgage ;  which  said  tract  of  land  is  described  as  follows."  Then 
follows  a  description  of  said  land,  and  a  decree  quieting  the  title 
thereto  of  the  heirs  of  Bathsheba  Blankenship,  and  awarding  costa 
to  them  against  the  plaintiff,  and  foreclosing  the  mortgage  as  to  all 
the  other  land  mentioned  therein,  and  ordering  that  the  same  be 
sold,  and  the  proceeds  applied  in  payment  of  the  costs  of  the  suit, 
except  those  decreed  against  the  plaintiff,  and  then  to  the  payment 
of  the  mortgage  debt  and  interest 

The  plaintiff  excepted  to  that  part  of  the  judgment  which  ex- 
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empted  the  land  owned  by  Bathsheba  Blankenship  in  her  life-time* 
and  quieted  the  title  thereto  in  her  heirs,  and  decreed  costs  in  favor 
of  said  heirs  against  the  plaintiff. 

The  plaintiff  moved  for  a  new  trial.     This  motion  was  overruled*. 
The  plaintiff  appealed,  assigning  the  following  errors  : 
[Omitting  these  and  some  minor  considerations.] 
The  first  paragraph  of  the  plaintiff's  reply  to  said  answer  avers 
that  Mrs.  Blankenship,  before  and  at  the  time  the  mortgage  was 
executed,  was  apparently  a  person  of  sound  mind,  and  had  never 
been  judicially  declared  to  be  insane  or  placed  under  guardianship, 
and  was  never  afterward  so  declared ;  that  plaintiff  took  the  mort- 
gage in  good  faith,  in  the  ordinary  course  of  business,  to  secure  its 
loan  to  Perry  Blankenship,  having  no  knowledge,  information, 
belief  or  suspicion  that  she  was  of  unsound  mind  ;  that  she,  in  her 
life,  never  attempted  to  disaffirm  the  mortgage,  and  that  her  heirs 
have  made  no  such  effort,  except  the  filing  of  said  answer. 

The  second  paragraph  of  plaintiff's  reply  to  said  answer  avers  th& 
same  facts  as  the  first  paragraph,  and  also  that  Perry  Blankenship- 
and  his  family,  at  and  before  and  after  the  date  of  the  execution  of 
the  mortgage,  treated  Mrs.  Blankenship  as  a  person  of  sound  mind, 
allowed  her  to  go  unattended,  and  to  transact  such  business,  in- 
cluding joining  with  her  husband  in  conveyances  of  land,  as  mar- 
ried women  of  sound  mind,  in  her  station  in  life,  are  accustomed 
to  transact ;  that  said  Perry  expended  the  (6,000  loaned  to  him 
upon  said  mortgage  in  the  purchase  of  other  real  estate,  while  Mrs. 
Blankenship  was  his  wife  ;  that  none  of  said  money  has  been  re- 
funded to  the  plaintiff ;  nor  has  plaintiff  been  in  any  way  restored 
to  the  position  it  held  before  said  mortgage  and  loan  were  made ; 
that  said  Perry,  although  solvent  at  the  date  of  the  mortgage,  died 
insolvent,  and  that  the  sale  of  all  the  mortgaged  property  will  be- 
required  to  pay  the  mortgage  debt 

In  Satners  v.  Pumphrey,  24  Ind.  231,  Elizabeth  Somers  had 
made  a  deed  of  land  to  plaintiffs,  her  heirs  at  law,  to  whom  the 
land  descended,  brotight  the  suit  to  set  aside  the  deed,  alleging^ 
that  their  ancestress,  when  she  executed  it,  was  of  unsound  mind. 
The  plaintiffs  in  that  suit  occupied  substantially  the  same  position 
88  the  defendants  in  this  ;  they  were  heirs  seeking  to  avoid  the 
contract  of  their  ancestress  because  of  her  insanitv.  The  defend- 
ants  in  that  case  had  asked  the  court  below  for  the  following  in- 
itmction  :     **  That  if  the  defendants  held  the  Innd  in  controversy 
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by  deed  from  Oolvin  SomerSy  and  paid  him  a  valnable  consideration 
for  it,  not  knowing,  at  the  time  of  their  purchase,  that  the  said 
Elizabeth  Somers  was  of  unsound  mind  at  the  time  she  executed 
the  deed  to  Stineman,    *    *    *    ^j^^  plaintiffs  cannot  recover. " 

This  court  held  that  said  instruction  was  correctly  refused,  and 
said  :  '*  The  authorities  are  not  uniform  as  to  the  effect,  in  yarions 
cases,  that  may  be  given  to  the  contracts  of  persons  who  are  of  un- 
sound mind  at  the  time  of  making  them.  The  general  rule  how- 
ever, applicable  to  contracts  of  the  character  of  that  under  discussion 
here,  seems  to  be  settled,  that  such  contracts  may  be  avoided, 
either  by  the  persons  themselves,  or  their  legal  representatives. '' 

The  court  also  said  that  the  case  seemed  to  be  analogous  to  the 
contract  of  an  infant,  and  cited  the  case  of  Doe  v.  Abemathy^  T 
Blackf.  442,  where  it  was  held  that  an  infant's  deed  might  be 
avoided  by  his  heirs,  although  the  land  had  passed  into  the  hands 
of  a  bona  fide  purchaser  for  a  valuable  consideration. 

In  the  case  of  McGlain  v.  Davie,  supra,  where  the  application  to 
avoid  the  contract  was  made  by  the  guardian  of  the  insane  person, 
this  court  said  :  '^  The  duly  appointed  guardian  may,  of  course, 
exercise  the  right  of  disaffirmance.  There  was  nothing  received,  * 
*  of  which  it  can  be  said  that  restitution  should  be  made.  *  * 
-Oommercial  paper  is  not  an  exception  to  the  rule  which  permits  a 
-disaffirmance  by  any  one  who  was  of  unsound  mind  at  the  time  of 
becoming  a  party  thereto.  The  purchaser  of  such  paper  takes  with 
constructive  notice  of  all  legal  disabilities  of  the  parties,  such  as  in- 
fancy, coverture,  and  unsoundness  of  mind." 

In  Mueselnum  v.  Cravens,  supra,  where  the  action  was  upon  a 
note,  and  the  defense  was  the  insanity  of  the  maker,  the  reply  was, 
that  the  maker  was  apparently  of  sound  mind  and  not  known  by 
the  payees  to  be  otherwise ;  that  he  had  recently  been  adjudged 
«ane  by  a  jury  ;  that  the  note  was  a  subscription  to  build  a  college, 
and  that  the  payees,  on  the  faith  of  it,  had  incurred  debts  and 
liabilities,  and  could  not  now  be  placed  in  statu  quo,  it  was  held 
that  this  reply  was  not  sufficient.    This  case  was  decided  in  1874. 

The  case  of  Harbison  v.  Lemon,  3  Blackf.  61  ;  23  Am.  Dec.  376, 
was  a  bill  to  foreclose  a  mortgage,  brought  against  the  heirs  of  the 
mortgagor.  The  defense  was  the  incapacity  of  the  ancestor  to 
make  a  contract  The  court  said  :  '^  It  is  not  the  mortgagor  him- 
self, but  his  heirs,  that  are  the  defendants  in  this  case  ;  and  it  was 
never  denied  but  that  the  heirs  might  avoid  the  bond  of  their  an- 
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oeBtor,  on  the  ground  of  his  incapacity  to  contract.  Co.  Litt.  247  ; 
Beverley  8  case,  4  Co.  Bep.  123.'' 

The  fundamental  principle  of  the  law  on  this  sahject  is,  that 
assent  being  essential  to  a  contract,  a  man  incapable  of  assent  is 
incapable  of  contracting.  The  cases  heretofore  cited  show,  that  as 
a  general  rale,  some  exceptions  to  which  will  be  presently  stated, 
when  a  contract  is  made  by  an  insane  person  who  remains  insane 
continually  thereafter  until  his  death,  and  an  action  is  then  brought 
against  his  heirs  to  enforce  it,  they  may  by  a  proper  pleading  dis- 
affirm the  contract,  and  that  it  is  not  a  good  reply  to  such  a  plead- 
ing, that  the  party  was  apparently  of  sound  mind  ;  nor  that  he  had 
not  been  judicially  declared  insane ;  nor  that  the  other  party  con- 
tracted in  good  faith,  and  without  suspicion  of  insanity,  n6r  that  no 
previous  effort  had  been  inade  to  disaffirm  the  contract ;  nor  tha^ 
the  family  of  the  insane  person  had  permitted  him  to  go  unattended 
and  transact  ordinary  business. 

Where  an  insane  wife  Has  joined  in  a  mortgage  of  her  husband's 
lands  to  secure  his  debt,  it  is  not  a  good  answer  to  such  a  pleading, 
as  aforesaid,  that  she  and  her  heirs  have  never  refunded  money 
which  she  never  received,  and  have  done  nothing  to  place  the  other 
party  in  statu  quo. 

The  paragraphs  of  the  answer  to  the  cross  complaint,  and  of  the 
reply  to  the  answer  in  this  case,  were  pleaded  together  with  general 
denials  ;  if  any  of  the  facts  alleged  tended  to  show  that  Mrs. 
Blankenship  was  not  insane,  they  could  have  been  given  in  evidence 
under  the  general  denial.  There  was  no  error  in  sustaining  the 
demurrers  to  the  first  and  second  paragraphs  of  the  plaintiff's  reply 
to  the  answer  of  the  heirs.  And  there  was,  for  the  same  reasons, 
no  error  in  sustaining  the  demurrers  to  the  first  and  second  para- 
graphs  of  the  plaintiff's  answer  to  the  cross  complaint  of  said 
heirs. 

The  general  rule  is  that  a  contract  made  by  a  person  of  unsound 
mind  may  be  disaffirmed  by  him  or  by  his  representatives.  But  m 
modern  times  this  rule  has  been  subject  to  an  exception  in  cases 
where  the  consideration  of  the  contract  is  fair,  and  has  actually 
been  received  and  used  by  the  lunatic,  the  other  party  honestly 
dealing  with  him  as  a  sane  man,  and  having  no  knowledge  of  the 
unsoundness  of  mind. 

This  exception  was  first  recognized  at  common  law  in  the  case  of 
Bagster  v.  Earl  of  Portsmouth^  7  Dow.  ft  Ry.  614,  where  a  trades- 
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man,  having  furnished  neoessaries  to  a  lunatic,  without  being  aware 
of  his  infirmity,  was  permitted  to  recover  their  value. 

The  exception  has  been  extended  to  cases  where  the  articles  re- 
-ceived  and  used  by  the  lunatic  were  not  actually  necessaries, 
although  beneficial  to  the  lunatic ;  but  where  nothing  is  received 
by  the  lunatic  the  reason  for  such  exception  does  not  exist. 

It  was  held  in  Wilder  v.  Weakley,  34  Ind.  181,  that  where  goods 
are  sold  to  a  person  apparently  of  sound  mind,  who  is  not  known 
by  the  seller  to  be  otherwise,  and  has  not  been  judicially  declared 
to  be  of  unsound  mind,  and  the  contract  is  fair  and  the  lunatic  re- 
<3eives  and  uses  the  goods,  there  is  no  reason  inlaw  or  sound  morals 
why  he,  or  his  estate,  should  not  pay  what  the  goods  are  reasonably 
worth.  'The  difference  however  between  such  a  case  and  the  case 
at  bar  is  manifest.     See  Musselinan  v.  Cravetut,  supra. 

The  real  ground  of  the  exception  under  consideration  is  that 
where  a  lunatic  has  actually  had  the  use  of  the  entire  consideration 
^f  his  contract,  he  ought  to  pay  for  it.  *  In  Story's  Equity  Juris- 
prudence, sections  227,  228,  the  statement  is  :  ''  So  if  a  purchase 
18  made  in  good  faith,  without  any  knowledge  of  the  incapacity, 
and  no  advantage  had  been  taken  of  the  party,  courts  of  equity  will 
not  interfere.** 

In  Chitty  on  Contracts  (11th  ed.),  191,  it  is  said:  "In  like 
manner,  it  has  been  decided,  that  where  a  person  apparently  of 
«ound  mind,  *  *  enters  into  a  contract  for  the  purchase  of 
property,  *  *  and  the  subject-matter  of  the  contract  has  been 
paid  for  and  fully  enjoyed,"  etc.,  "such  contract  cannot  be  set 
aside,  either  by  the  alleged  lunatic,  or  by  those  who  represent  hiDL" 

In  Addison  on  Oontracts,  149,  the  principle  is  thus  stated  :  '*  An 
action  for  the  price  of  goods  sold  and  delivered,  or  of  work  done, 
or  for  the  hire  of  horses,  carriages,  or  servants,  cannot  be  defeated,'* 
etc.,  "for  the  law  will  not  permit  the  lunatic's  infirmity  .to  be 
made  an  instrument  of  fraud," 

The  theory  of  these  elementary  writers  is  that  where  the  lUnatic 
has  received  and  had  the  benefit,  the  contract  being  fair;  ami  made 
bona  fide,  without  knowledge  of  the  lunacy  by  the  other  party,  it 
would  be  unconscionable  to  refuse  to  enforce  it. 

So  in  Fay  v.  Burditf,  81  Ind.  433 ;  8.  0.»  42  Am.  Bep.  lU,  the 
same  principle  was  held  to  apply  where  the  lunatic,  being  a  farmer, 
had  rented  and  enjoyed  the  use  of  a  farm  for  a  year,  and  had  given 
his  note  for  the  rent.     It  was  there  held  that  the  coulrt  below  had 
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properly  charged  the  jury  that  the  yoidable  contracts  of  insane 
persoDB  not  under  gaardianship  will  be  enforced  or  not  enforced 
hy  conrtSy  according  to  the  circumstances  of  the  case.  There  is  no 
analogy  between  any  of  the  foregoing  excepted  cases  and  the  case 
at  bar.  Here  nothing  was  receiyed  by  the  insane  woman,  and  it 
would  be  inequitable  to  hold  her  bound  by  a  mortgage  executed  for 
the  sole  benefit  of  her  husband,  she  having  no  contracting  mind. 
The  insane  are  under  the  protection  of  the  courts,  and  ought  not 
to  be  bound  by  contracts  not  beneficial  to  them,  to  which  they 
never  assented  and  could  not  assent.  The  case  of  Fay  v.  Burditt^ 
suprOy  was  rightly  decided.  The  points  there  decided  were :  1. 
That  the  contracts  of  an  insane  person,  not  judicially  declared  to 
be  such,  are  voidable  and  not  void.  2.  That  the  plaintifi!  ought  to 
recover  on  a  note  given  by  such  a  lunatic,  being  a  fanner,  for  the 
rent  of  a  farm  used  and  occupied  by  him  for  the  support  of  himself 
«nd  family,  he  having  been  apparently  of  sound  mi9d,  and  his  un- 
4M>undness  not  being  known  to  the  other  party,  and  the  contract 
being  fair. 

The  case  was  clearly  within  the  exceptions.  But  the  following 
language  appears  in  the  opinion  rendered  in  Fajf  v.  BurdUiy  supra^ 
to-wit :  '^It  is  manifest  that  a  person  of  unsound  mind,  whose  in- 
capacity has  not  been  judicially  determined,  cannot,  with  a  due 
regard  to  the  rights  of  others,  be  permitted,  like  an  infant  (except 
as  to  necessaries)  or  a  married  woman,  to  exercise  the  privilege  of 
disaflSrming  his  contracts  irrespective  of  their  character  and  the 
circumstances  under  which  they  were  made.  Every  person  may 
well  be  on  his  guard  as  to  whether  he  is  dealing  with  a  married 
woman  or  an  infant,  but  not  so  as  to  the  insane  who  afford  no  out- 
ward sign  of  their  incapacity.^' 

This  language  was  not  necessary  for  the  point  decided,  and  was 
not  in  accordance  with  previous  rulings  of  this  court. 

In  Somers  v.  Pumphrey,  suprOy  on  page  238j  this  court  said:  '•  If 
the  person  is  non  compos  mentis,  there  is  a  want  of  capacity  to  con- 
tract, he  does  not  in  a  legal  sense  consent,  because  there  is  a  want 
of  that  mental  capacity  essential  to  a  legal  consent  In  this  re- 
spect the  case  seems  analogous  to  the  contract  of  an  infant,  *  *  « 
and  it  has  been  held  that  a  deed  made  by  an  infant  might  be 
avoided  by  his  heirs,  though  the  estate  had  ptissed  into  the  hands 
of  a  bona  fide  purchaser  for  a  valuable  considonition.  Doe  v.  Aber- 
nathy,  7  Blackf.  442.'' 
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In  McClain  \.  Davis,  77  Ind.  419,  thia  court  said  :  *'  The  pur- 
chaser of  such  paper  takes  with  constructive  notice  of  all  legal  dis- 
abilities of  the  parties  such  as  infancy,  coverture  and  unsoundnesa 
of  mind.** 

It  was  well  said  by  the  learned  judge  who  delivered  the  opinion 
in  Pay  v.  Burditt,  supra,  ''  These  subjects  however  must  be  re- 
garded as  open  for  further  consideration  as  the  questions  may  arise. 
They  are  not  directly  involved  here.** 

The  latest  case  in  relation  to  the  exception  now  under  considera- 
tion is  Oopenrath  v.  Kienhy,  83  Ind.  18.  It  was  there  held,  in  ac- 
cordance with  the  cases  hereinbefore  referred  to,  that  it  was  a  good 
reply  to  an  answer  of  insanity  pleaded  by  the  mortgagor  in  a  fore- 
closure suit,  that  the  mortgage  was  given  to  secure  the  repayment 
of  money  obtained  for  the  use  and  benefit  of  the  mortgagor,  and 
which  was  used  and  applied  for  his  benefit  in  payment  of  a  bona 
fids  debt,  and  that  the  mortgagee  lent  the  mortagor  money,  and 
took  said  mortgage  hona  fids  without  knowledge  of  such  insanity. 
But  further  it  may  be  observed  that  Mrs.  Blankenship  occupied 
a  position  closely  analogous  to  that  of  a  surety.  Lsary  v.  Shaffsr, 
79  Ind.  667;  Oravs  v.  Bunch,  83  id.  4. 

Occupying  such  a  position,  and  being  also  insane,  she  was  emi- 
nently entitled  to  the  protection  of  the  court,  and  her  rights  ought 
to  be  enforced  in  favor  of  her  heirs. 

[Omitting  minor  points.] 

The  judgment  ought  to  be  afi&rmed. 

Pbr  Curiam  —  It  is  therefore  ordered  on  the  foregoing  opinion 
that  the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  affirmed  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 

JuigmnU  s^firmsd^ 
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OOB  Peon.  St.  441.) 

JMionce — pHvjf  ^^  eonttKninaiing  «mB. 

One  WMJ  not  mulntain  a  privy  wMch  peroolatee  into  hiB  neighbor's  well. 

(/8m  note,  p.  104.) 


B 


ILL  for  injanotion.  The  opinion  ahowB  the  case.   The  plaintiff 
had  jndgment  below. 


George  W.  Arundel  and  Benjamin  Harris  Brewster^  for  appellant. 
Alexander  Simpson,  Jr.,  and  J.  Alexander  Simpson,  for  appellee. 

QoRDOKy  J.  We  can  do  nothing  in  this  case  but  affirm  the 
decree  of  the  court  below.  Even  were  we  otherwise  inclined,  we 
should  be  compelled  to  encounter  an  opposing  tide  of  authority 
against  which  it  would  be  difficult  indeed  to  make  head. 

As  the  master  has  found,  the  privy  vault  of  the  defendant  Haugh 

by  its  offensive  percolations  has  rendered  foul  and  unfit  for  use  the 

water  of  the  plaintiff's  well.    This  puts  tlie  defendant  in  the  position 

of  maintaining  a  private  nuisance  of  a  continuing  character,  which 

Vol.  XLVm— 26 


194  PBNNSYLVASriA, 

Haagh's  Appeal. 


injares  the  property  of  his  neighbor.  That  such  an  injury  is  action- 
able is  sustained  by  many  atithonties;  among  others,  PoUstown  Oas 
Vo.  V.  Murphy,  39  Penn.  St.  257 ;  Shuier  v.  CUy  of  Philada- 
phuty  3  Phila.  '^28  ;  Jacobs  v.  Worrall,  16  Leg.  Int.  139.  We  assent 
to  the  opinion  of  Judge  Hake,  as  found  in  the  case  last  cited,  that 
the  right  to  have  a  privy  is  a  right  only  so  long  as  it  is  used  without 
material  injury  to  the  property  of  others  ;  when  its  fetid  contents 
begin  to  leak  over  ai>on  the  adjoining  lands  it  becomes  a  nuisance 
and  is  actionable  as  such.  The  plea  of  necessity  fails  to  justify  an 
act  of  this  kind,  for  the  proposition  that  one  man  should  under 
any  circumstances  be  permitted  to  deposit  any  part  of  his  health- 
destroying  filth  in  or  upon  his  neighbor's  premises,  is  simply  absurd. 
Nor  is  it  less  contrary  to  our  ideas  of  common  sense,  that  he  should 
be  allowed  to  supplement  his  own  cess-pool  with  his  neighbor's 
water  well.  Here  however  there  is  found  no  necessity  for  this 
wrongful  act  of  the  defendant,  for  by  a  proper  construction  of  his 
vault  he  might  have  used  his  privy  without  injury  to  Dffl's 
property;  for  this  wrong  therefore  he  has  no  excuse  but  the  saving 
of  a  few  dollars  —  an  excuse,  we  need  hardly  say,  that  is  utterly 
without  merit. 

Nor  is  the  right  to  equitable  interference  in  order  to  restrain  the 
continuance  of  a  private  nuisance  any  more  doubtful  than  the  right 
to  a  common-law  action.  Mr.  Bispham,  in  his  wo4^  on  the  Principles 
of  Equity^, section  439,  says  that  this  jurisdiction  in  cases  of  nuis- 
ance is  ancient,  and  has  been  traced  back  to  the  reign  of  Elizabeth, 
since  which  time  it  has  been  constantly  exercised ;  that  in  these 
cases  equity  has  concurrent  jurisdiction  with  the  law  courts,  and 
that  this  jurisdiction  is  justified  on  the  ground  of  restraining  irre- 
parable mischief,  or  preventing  a  multiplicity  of  suits.  To  the 
same  point  is  Sieio%rl\s  Appeal,  51  Penn.  St.  413,  and  a  case  almost 
exactly  like  the  one  in  hand  is  Woinersley  v.  Church,  IT  L.  T.  B. 
(N.  S.)  190,  where  the  bill  was  to  restrain  the  defendant  from  using 
a  ccss-pool,  on  his  own  property,  in  such  a  manner  as  to  pollute 
the  water  feeding  the  plaintiff's  well. 

Decree  affirmed  with  costs  to  be  paid  by  the  appellant. 

Decree  affirmed. 

NoTB  BT  THE  Rbportbr.— In  BoUard  ▼.  Tomliti9on,  26  Ch.  Div.  194,  the 
plaintiff,  a  brewer,  drew  his  water  supply  from  a  well  on  the  premises.  On 
the  adjoining  premises  there  was  a  well.  By  drawing  water  from  one  well 
the  level  of  the  other  was  lowered,  but  the  connection  between  the  wells 
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entirely  nataral.  The  defendant  used  his  well  as  a  cetispit  whereby  the  wate? 
in  the  plaintiiTs  well  became  poUuted.  He  sued  for  an  injunction  and  dam*- 
ges.  Heid,  no  cause  of  action.  The  court,  Prabson,  J.,  said  :  *'  I  do  not 
liiesitate  to  say  that  the  case  is  an  important  one.  Mr.  Cookson  has  quoted 
to  me  the  case  of  Wamerdey  r, -Church,  which  was  a  case  before  Lord  RoM^ 
WULY,  and  is  reported  only  in  the  Law  limes.  Mr.  Cookson  says  that  that  case  is 
mah  authority  to  show  that  no  man  is  allowed  on  his  own  laud  to  create  a  nuis- 
«i;ice  of  such  a  nature  as  to  foul  his  neighbor's  water,  or  to  allow  sewage 
^nater  to  percolate  from  his  land  into  his  neighbor's  well.  That  case  is  very 
shortly  reported  in  the  Law  Times.  The  conclusion  at  which  I  arrive  upon 
reading  that  case  is  this,  that  what  the  defendant  in  that  case  did  was  so  to 
deal  with  his  own  land  that  the  foul  water  percolated  through  his  land,  and 
through  the  sides  of  his  neighbor's  well»  injuring  the  water  in  his  neighbor's 
■well.  I  agree  that  he  cannot  be  allowed  to  do  that.  Where  however  you  are 
dealing  with  water  which  is  invisible,  and  of  which  for  all  purposes  in  this 
court  I  must  assume  that  nobody  knows  what  the  course  has  been  or  will  be. 
what  to  my  mind  the  plaintiff  has  to  show  is  that  any  injury  is  done  to  any 
right  of  his.  Now  if  I  am  correct  in  coming  to  this  conclusion  that  the  person 
who  gets  first  control  of  that  water  is  at  liberty  to  use  it  for  any  purposes  that 
he  pleases,  then  I  say,  to  beg^in  with,  no  injury  is  done  to  the  plaintiff.  He 
takes  his  chance,  when  the  water  comes  to  him,  of  what  the  water  may  be. 
He  is  entitled  to  that  subterranean  water  as  it  reaches  him,  but  he  cannot  com- 
plain that  his  neighbors  have  (if  they  have  done  so)  exercised  their  rights  before 
H  reaches  him  and  have  done  so  in  such  a  manner  as  either  to  deprive  him  of 
the  water  altogether  or  to  alter  its  quality.  I  come  therefore  to  this  conclusion, 
that  so  far  as  that  point  of  view  is  concerned  the  plaintiff  has  no  right  of 
action  against  the  defendant.  As  to  the  other  part  of  the  case  the  solicitor- 
gvneral  put  it  exceedingly  clearly  this  morning.  He  said  this  :  It  is  in  evidence 
that  at  this  particular  part  of  Brentford  you  are  very  nearly  at  the  bottom 
level  of  the  chalk  stratum,  and  that  there  is  nothing  whatever  to  show,  that 
If  the  two  wells  were  left  in  perfect  quiet,  any  thing  coming  from  the  defend- 
ant's well  would  get  into  the  pliuntiff*s  well.  The  solicitor-general  argues 
that  both  wells  being  in  a  state  of  equilibrium,  whatever  the  defendant  poured 
down  his  well  would  remain  there,  and  whatever  water  there  was  under  the 
plaintiff's  property  would  remain  pure,  and  that  nothing  would  escape  from  the 
defendant's^well  to  the  plaintiff's  well.  *  But,'  says  the  solicitor-general,  '  if  you 
choose  to  alter  that  state  of  things ;  if  you  choose  for  your  own  purposes,  and 
for  the  use  of  the  water,  to  pump  your  well,  and  to  create  a  vacuum,  the  result 
is  this,  that  as  the  cone  of  exhaustion  extends  you  arrive  at  last  at  the  defend- 
ant's well,  and  you  naturally  draw  away  from  him  that  which  is  lying  under 
his  well.  The  defendant  does  not  complain  of  that,  but  he  says,  if  you  choose 
to  come  upon  my  premises  and  draw  water  which  is  there  from  me,  you  must 
be  content  to  take  the  water  as  you  find  it,  and  you  connot  complain  that  the 
water  is  dirty  when  you  yourself  have  come  to  seek  it,  and  have  taken  it  away. 
I  did  not  send  it  to  you.  I  left  it  where  it  was ;  you  have  ex  mero  motu 
chosen  yourself  to  come  and  draw  off  that  water.*  Now  is  not  that  trust 
Most  it  not  be  the  case,  all  this  water  lying  in  the  chalk  stratum,  that  any 
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person  who  draws  it  must  draw  it  from  his  neighborst  Of  coarse  it  is  not 
water  confined  in  an  inezhaostible  reservoir  immediately  at  the  botkxn  of  the 
plaintifTs  premises ;  but  it  is  water  lying  in  a  very  large  stntom  underneath, 
and  if  jou  take  away  from  it,  the  place  from  which  you  take  it  away  most  be 
immediately  supplied  by  water  coming  more  or  less  from  a  distance,  and  the 
longer  you  pomp  the  greater  the  distance  from  which  it  will  come.  Is  it  not 
therefore  one  of  the  incidents  of  the  use  of  this  water,  that  if  you  chooee  im 
use  it,  you  take  it  at  once  subject  to  every  single  thing  that  has  occurred  t»  % 
by  the  use  of  it  by  other  proprietors  at  a  greater  distance  before  it  can  reach 
your  premises.  I  must  say  that  I  think  that  argument  is  sound.  If  that  is  so, 
then  there  is  also  a  good  defense  on  that  ground  to  the  plaintiff's  action.** 


AmBBIOAIT  StBAMSHIP  OqXPANY  07  Philabblphia  y. 

Landbbth. 

aOSPenn.  8t.]8L) 
IBfridence — dedaraUont  of  $teamiMp  captain. 

The  plaintiff,  passenger  on  a  steamship,  was  injured  by  the  lurching  of  the 
vessel  and  the  absence  of  a  hand-rail.  Held,  that  the  declarations  «f  the 
captain,  soon  after  the  accident,  that  the  place  was  dangerous  and  he  would 
have  it  remedied,  were  inadmissible.* 


A 


OTION  for  personal  injury  by  negligence.    The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 


ff.  Ward  and  M.  P.  Henry,  for  plaintiff  in  error. 
John  O.  Johnson,  for  defendant  in  error. 

Stebbbtt,  J.  Plaintiff  below  Wiis  a  cabin  passenger  on  board 
tlie  company's  steamship  Pennsylvania  on  her  voyage  from  Liver- 
pool to  Philadelphia^  during  which  the  vessel  for  several  days  in 
succession  encountered  a  heavy  sea.  After  the  storm  had  somewhat 
abated,  plaintiff  attempted  to  cross  the  saloon  for  the  purpose  of 
entering  the  state-room  of  a  fellow  passenger.  While  she  was  in 
the  act  of  doing  so,  the  ship  gave  a  sudden  lurch  by  which  she  was 
thrown  bjickward  on  the  floor,  and  in  the  effort  to  save  herself 
the  bones  of  her  wrist  were  fractured.  She  fell  alongside  a  smcuih 
panelling,  twelve  feet  long,  covering  the  space  between  the  first  two 

-  See  Adanis  v.  Hannibal  dt  St,  Jo.  B.  Co.  (74  Mo.  553),  41  Am.  Rep,  88a 
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alcoves  of  the  cabin,  and  near  the  staircase  leading  to  the  deck.  At 
that  point  there  was  no  guard  or  railing  by  which  passengers  might 
8np{}ort  themselves  in  case  of  sudden  motion  of  the  vessel.  The 
omission  of  the  company  to  provide  such  guard  or  rail  to  which 
plaintiff  might  have  clung,  and  thus  avoided  injury,  constitutes  the 
negligence  on  which  the  action  is  mainly  grounded.  In  addition 
thereto,  the  declaration  charges  negligence  and  unskillfulness  of  the 
ship's  surgeon  in  his  treatment  of  the  fracture,  but  inasmuch  as 
binding  instructions  were  given  in  favor  of  the  defendant,  we  are 
relieved  from  the  further  consideration  of  that  branch  of  the  case. 

As  to  the  main  ground  of  complaint,  the  declaration  containing 
the  necessary  preliminary  averments  charges  that  it  was  the  duty  of 
the  steamship  company  ^^to  use  due  and  proper  care  and  skill  in 
and  about  carrying  and  conveying  plaintiff,  and  to  furnish  a  good, 
staunch  and  sufficient  ship  for  that  purpose,  with  proper  and  suffi- 
cient appliances  and  hand-rails  to  insure  the  safety  and  security  of 
plaintiff ;  yet  defendants  not  regarding  their  duty  in  that  behalf,^ 
did  not  furnish  a  good,  staunch  and  sufficient  ship,  with  proper 
and  sufficient  appliances,  hand-rails,"  etc.  The  general  goodness 
and  seaworthiness  of  the  vessel  were  not  questioned.  The  only 
defect  complained  of  is  the  want  of  the  guard  or  hand-rail  along 
the  panelling  above-mentioned.  The  plaintiff's  evidence  was  :  1st. 
Her  own  testimony,  in  which  she  fully  explains  how  the  injury  oc- 
curred, and  says  she  could  have  prevented  herself  from  falling  if 
there  bad  been  a  hand-rail  at  the  point  mentioned,  and  other  testi- 
mony tending  to  explain  the  cii*cumstances  of  the  injury.  2d. 
Declarations  of  Captain  Harris,  master  in  command  of  the  ship, 
that  the  place  where  plaintiff  fell  was  dangerous ;  that  there  should 
have  been  a  hand-rail  there ;  that  it  would  have  prevented  the  acci- 
dent, and  that  he  intended  to  have  one  put  up.  3d.  Testimony 
tending  to  prove  that  passenger  vessels  are  generally  provided  with 
hand-rails  along  the  sides  of  their  cabins. 

The  defendant  mainly  relied  on  the  failure  of  plaintiff  to  make 
out  a  case  of  negligence ;  also  on  the  negligence  of  plaintiff  herself 
contributing  to  the  injury,  and  on  testimony  tending  to  show  that 
every  reasonable  precaution  had  been  taken  to  insure  the  safety 
of  passengers. 

Aside  from  the  declarations  of  Captain  Harris,  the  admission  of 
which  is  speciaUy  complained  of,  the  testimony  presented  questions 
of  fact  for  the  jury  ;  and  these  questions  appear  to  have  been  sub- 
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mitted  under  instmctions  that  are  free  from  substantial  error. 
When  considered  in  connection  with  other  portions  of  the  charge 
there  is  no  error  in  the  clause  complained  of  in  the  third  specifica- 
tion. The  case  was  clearly  for  the  jury  on  the  question  of  n^li- 
gence  and  contributory  negligence.  The  third,  fourth  and  fiftk 
assignments  of  error  are  not  sustained. 

On  the  main  question,  the  declarations  of  Captain  Harris  would 
doubtless  have  great  weight  with  the  jury,  and  for  aught  we 
know,  may  have  had  a  controlling  influence  in  determining  their  Ter- 
diet.  The  contention  of  plaintiff  in  error  is  that  the  declarations 
in  question  were  no  part  of  the  res  gestm  ;  that  they  were  not  within 
the  scope  of  the  captain's  employment,  so  as  to  bmd  his  principals, 
and  moreover  they  were  mere  expressions  of  opinion.  If  this  be  so, 
they  were  improperly  admitted,  and  for  that  reason  alone  the  judg- 
ment must  be  reversed.  There  is  no  force  in  the  position  that  m 
point  of  time  the  declarations  were  too  remote  from  the  accident ; 
but  a  fatal  objection  is  that  they  do  not  relate  to  any  thing  that 
occurred  at  the  time  of  the  accident  and  in  connection  therewith, 
but  to  an  alleged  defect  in  the  original  construction  of  the  vessel. 
Declarations  of  an  agent  are  doubtless  admissible  in  some  cases 
against  his  principal,  but  only  so  far  as  he  had  authority,  express  or 
implied,  to  make  them ;  and  such  authority  is  not  necessarily  to  be 
inferred  from  power  given  to  do  certain  acts.  In  the  case  before 
us,  the  captain  was  employed  to  navigate  the  vessel,  not  to  make 
admissions  as  to  the  negligence  of  his  employers  or  their  servants 
in  the  construction  of  the  ship.  Authority  to  make  such  admissions 
was  neither  necessary  to  his  employment,  nor  in  any  manner  inci- 
dental thereto.  The  declarations  given  in  evidence  had  no  con^ 
nection  with  the  navigation  of  the  vessel,  and  hence  they  were  not 
made  by  one  acting  within  the  scope  of  his  employment.  In  Packet 
Co.  V.  doughy  20  Wall.  528,  it  is  said  :  ''  A  captain  of  a  passenger 
steamer  is  empowered  to  receive  passengers  on  board,  but  it  is  not 
necessary  to  this  power  that  he  be  authorized  to  admit  that  either 
his  principal  or  any  servant  of  his  principal  has  been  guilty  of 
negligence  in  receiving  them.  There  is  no  necessaiy  connection 
between  the  admission  and  the  act."  Much  less  is  there  any  neces* 
sary  connection  between  the  accident  which  befell  plaintiff  below 
and  the  admission  of  Oaptain  Harris  that  the  vessel  he  was  em- 
ployed to  navigate  had  been  so  negligently  and  carelessly  constructed 
as  to  be  dangerous  for  passengers.     He  was  not  the  representative 
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of  the  owners  of  the  yessel  for  the  purpoBe  of  fastening  on  them  a 
charge  of  negligenoe,  of  which  they  were  gnilty,  if  guilty  at  all, 
long  before.  The  declarations  complained  of  are  neither  part  of 
the  res  gejstm  in  connection  with  the  injury  sustained  by  the  plaintiff 
below,  nor  were  they  made  within  the  scope  of  Captain  Harris'  em- 
ployment. Sforeover,  they  were  mere  expressions  of  opinion  and 
therefore  not  within  the  rule. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Holt  v.  GuMMiNoa. 

(IQB  Pvnn.  St.  SIS.) 

Skip  and  thipping  —  maritime  service  —  t%tg-boai. 

The  engineer  of  a  tag  boat  was  injared  by  an  explosion  <mi  the  boat  at  tbe 
borne  port  of  Philadelphia.  Tbe  officer  in  charge  summoned  a  pbjsieiaii, 
who  attended  Mm  on  the  boat,  and  at  bis  own  bouse,  wbitber  be  was  carried 
at  bis  own  request.  Heid,  that  tbe  owner  was  liable  for  the  pb7sician*8 
services. 

ACVriON  for  a  physician's  bill.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Walter  Oeqrge  Smith  and  Frances  BawUy  for  plaintiff  in  error. 

Henry  G.  Loughlin  and  Jos.  P.  Kennedy ^  for  defendant  in  error. 

:  Clark,  J.*  It  is  a  general  and  well-established  principle,  affect- 
ing the  rights  and  responsibilitids  of  seamen,  that  the  shipping 
contract,  excepting  as  it  may  be  modified  by  express  stipulation, 
includes  the  provisions  of  the  law  maritime ;  made  to  be  performed 
upon  the  highway  of  the  seas,  it  must  be  read  in  the  light  of  that 
peculiar  system  of  law,  which  particularly  relates  to  the  affairs  of 
the  sea.  The  Ailanticy  1  Abb.  Adm.  476  ;  The  Orusadbr,  Ware, 
44S ;  Jameson  t.  The  Regubis,  1  Pet.  Adm.  212 ;  Curtis  on  Merch. 
Seam.  106.  This  system  was  referred  to,  as  it  was  then  understood, 
in  the  second  section  of  the  third  article  of  the  Constitution 
of  the  United  States,  and  thus  adopted,  it  became  the  basis  of  the 
maritime  law  of  the  United  States,  and  operates  uniformly  through- 
ant  the  country.      7%e  Lettawnnna^  21  Wall.  558.      Whilst  how- 
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ever  the  maritime  luw  of  the  United  States  is  thus  foanded  upon 
the  general  law  maritime,  as  a  basis,  so  far  as  unaffected  by  legisla- 
tion,  it  depends,  in  some  respects,  upon  what  has  been  received  as 
law  and  in  the  maritime  usages  of  this  country,  as  minor  pro  visions 
vary  somewhat  in  different  countries,  according  to  the  type  and 
genius  of  the  goTemment  in  which  it  is  applied.  This  branch  of 
the  law,  although  peculiarly  within  the  cognizance  of  courts  in-^ 
vested  with  maritime  jurisdiction,  may  be  referred  to  in  all  our 
courts  on  maritime  questions,  ob  in  general  the  courts  of  common 
law  have  concurrent  jurisdiction  with  the  admiralty  in  those  cases 
which  are  promoted  on  the  instance  side  of  the  latter  court. 

The  right  of  seamen  to  be  cured  of  sickness,  or  any  injury  re- 
ceived in  the  ship's  service,  at  the  expense  of  the  ship,  is  a  rule 
regarded  in  the  maritime  law  as  forming  part  of  the  contract,  and 
the  decisions  of  the  courts  of  the  United  States,  and  of  the  States, 
sanction  the  rule.  Laws  of  Oleron,  art  7;  Laws  of  Wisbuy, 
art.  19 ;  Laws  of  the  Hanse  Towns,  art  39 ;  Jacobsen,  144 ;  Abb. 
Shipping,  258 ;  Curtis  Merch.  Seam.  106,  111 ;  T%e  AOaniic,  1 
Abb.  Adm.  476  ;  The  Brig  George,  1  Sumn.  151 ;  Reed  v.  CdnfleU, 
id.  195  ;  Holmes  v.  Huichinson,  Gilpin,  447  ;  Pierce  v.  Potion,  id. 
435 ;  Harden  v.  Gordon,  2  Mas.  541. 

John  Harrigan  was  an  engineer  employed  by  the  plaintiff s  in 
error  upon  the  tug-boat  J.  B.  Woodword.  The  home  port  of  this 
tug  was  Philadelphia.  As  to  the  extent  of  the  voyages  made  by  it, 
we  are  not  informed.  It  is  stated  upon  the  one  side  that  they  rarely 
exceeded  four  hours ;  on  the  other,  that  they  extended  to  ports  on 
the  Chesapeake  and  the  Atlantic  coast.  If  either  statement  be  cor- 
rect, we  are  inclined  to  believe,  that  under  the  decisions  of  our 
courts,  this  was  a  maritime  sertice.  A  maritime  contract  is  dcr 
fined  to  be  ''one  which  relates  to  the  business  of  navigation  upon 
the  sea,  or  to  business  appertaining  to  commerce  or  navigation,  to 
be  transacted  or  done  upon  the  sea  or  in  seaports."  2  Bouv.  L.  Diet 
154.  Contracts  relating  to  the  inter-state  navigation  of  our  inland 
lakes  and  great  rivers,  are  not,  in  a  strict  sense,  maritime  contracts, 
but  they  are  within  the  admiralty  jurisdiction,  to  the  same  extent 
as  though  they  were  arms  of  the  sea,  and  subject  to  tidal  influences: 
The  Propeller  Genesee  Chief  v.  Fitzhugh,  12  How.  443;  Prete  Afh 
peal,  id.  466.  Thus  therefore  navigable  rivers,  where  the  tides  of 
the  sea  ebb  and  flow,  are  clearly  within  the  admiralty  juiibaiccuHK 
Smith  V.    7%«  Pekin,  1  Gilpin,  203  ;  Wilson  v.  The  Otuu,  id  505. 
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The  peculiar  privileges  and  protection^  a£Forded  by  the  maritime 
law,  are  only  however  secured  to  seamen.  Common  sailors  only 
were  originiJly  termed  seamen,  but  the  rights  of  seamen,  under  the 
rulings  of  American  courts,  from  time  to  time,  have  been  extended 
to  the  mate,  surgeons,  stewards,  engineers,  cooks,  clerks,  carpenters, 
firemen,  deck-hands,  porters,  and  chambermaids.  All  these  classes 
of  employees  have  been  allowed  to  sue,  iv  the  admiralty,  as  mari- 
ners,, or  as  persons  rendering  maritime  services,  under  a  maritime 
contract.  1  Pet.  Adm.  246;  2 id.  268;  Wihan  v.  I7ie  Ohio, 
Gilpin,  506  ;  1  Conkl.  Adm.  107 ;  2  Pars.  Marit.  Law,  682 ;  Tfie 
Sulfana,  1  Brown,  13  ;  Sfeam  Propeller  M.  M.  Cahb,  9  Ben.  159 ; 
77ie  HudsoHy  8  Fed.  Rep.  167  ;  North  America,  5  Ben.  486  ;  Allen 
T.  ffalleiy  Abb.  Adm.  676 ;  Oumey  v.  Crocket,  id.  490. 

In  the  case  of  Trainer  v.  The  Superior,  Oilpin,  614,  the  general 
rule  is  given,  that  all  those  who  contribute  to  the  preservation  of 
the  vessel,  or  were  employed  in  navigating  her,  are  entitled  to  the 
rights  of  mariners ;  whilst  in  the  cases  of  IT^e  Ocean  Spray,  4 
Sawyer,  106,  and  Minna,  11  Fed.  Rep.  769,  the  rule  is  extended  to 
all  hands  employed  on  the  vessel  in  furtherance  of  the  main  object 
of  the  enterprise  in  which  she  is  engaged,  except  the  master. 

It  appears  therefore  clearly  that  the  service  of  John  Harrigan 
was  a  maritime  service.  The  injury  resulted  from  an  explosion, 
caused  by  the  giving  way  of  the  cylinder  head,  on  board  the  tug- 
boat, on  the  14th  August,  1880,  whilst  he  was  in  the  actual  service 
of  the  ship.  The  injury  did  not  occur  from  any  negligence  or  fault 
of  the  engineer. 

As  a  seaman,  he  was  entitled  to  be  cured  at  the  expense  of  the 
ship,  and  for  the  expenses  of  his  cure,  as  part  of  the  wages  of  his 
service,  he  had  a  triple  remedy  ;  against  the  vessel,  the  owners  and 
tlie  master. 

At  the  time  of  the  injury.  Handy  P.  Holt,  the  captain  of  the 
tug,  was  absent  in  the  country ;  Captain  Murry  was  'in  charge. 
This  officer  went,  in  person,  for  Dr.  Cummings,  and  asked  him  to 
attend  the  injured  man,  which  he  did.  After  the  wounds  were 
dressed,  he  was,  at  his  own  request,  sent  in  charge  of  the  steward, 
to  his  own  home,  in  the  city  of  Philadelphia,  where  the  physician 
continued  his  visits  until  a  permanent  cure  was  effected. 

It  is  urged  by  the  plaintiffs  in  error  however  that  by  certain 
statutes  of  the  United  States  it  was  provided  as  follows  : 

Act  March  3,   1875,  Rev.   Stat.  U.  S.  4586  :      There  shall  be 
Vol.  XLVIII  —  26 
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assessed  and  collected,  by  the  collectors  of  customs,  at  the  ports  of 
the  United  States,  from  the  master  or  owner  of  every  yessel  of  thfr 
United  States,  arriving  from  a  foreign  port,  or  of  every  registered 
Vessel  employed  in  the  coasting  trade,  and  before  such  vessel  shall 
be  admitted  to  entry,  the  sum  of  forty  cents  per  month,  for  each 
and  every  seaman,  who  shall  have  been  employed  on  such  vessel, 
since  she  was  last  entered  at  any  port  of  the  United  States ;  such 
sum  such  master  or  owner  may  collect  and  retain,  from  the  wage& 
of  such  seamen." 

Act  2»th  June,  1870,  Bev.  Stat.  U.  S.  4803  :  <' All  such  mon- 
eys  shall  be  placed  to  the  credit  of  ^  the  fund  for  the  relief  of  sick 
and  disabled  seamen ; '  of  which  fund  separate  accounts  shall  be 
kept  in  the  treasury.^  Such  fund  is  appropriated  for  the  expenses* 
of  the  marine  hospital  service,  and  shall  be  employed,  under  the 
direction  of  the  secretary  of  the  treasury,  for  the  care  and  relief 
of  sick  and  disabled  seamen,  employed  in  registered,  enrolled,  and 
licensed  vessels  of  the  United  States." 

It  is  allege  that  the  tug^boat  J.  B.  Woodward,  was  within  the 
provision  of  these  statutes  ;  that  the  hospital  dues  were  paid,  and 
that  the  seamen  upon  the  tug,  if  injured  in  the  service  of  the  same,^^ 
upon  proper  application,  were  entitled  to  free  hospital  service 
in  the  city  of  Philadelphia ;  that  the  captain  in  charge  ten> 
dercd  the  injured  man  this  service,  which  he  refused  to  accept  and 
requested  to  be  sent  to  his  own  house,  and  that  the  J.  B.  Woodward, 
its  owners  and  officers,  were  therefore  absolved  from  any  further 
liability  for  his  cure. 

It  will  be  observed  that  as  the  master  or  owner  is  authorized  to 
deduct  the  sums  collected,  from  the  seamen's  wages,  '^  the  fund  for 
the  relief  of  sick  and  disabled  seamen,"  thus  provided,  is  created  by 
the  moneys  of  the  seamen  themselves,  and  not  by  the  owners  or 
masters  of  vessels,  in  relief  of  their  liability  under  the  law  mari- 
time. Besides  the  hospital  service  of  the  United  States  is  confined 
to  our  own  ports,  and  is  maintained  in  but  few  of  these  ;  and  9ion 
constat  that  the  sums  collected  and  paid  over,  as  hospital  dues,  will 
be  adequate  for  the  support  of  the  service  where  it  is  thus  provided 
for;  whereas  the  provision  of  the  maritime  law  secured  relief  in  all 
the  seas  and  sea  ports  upon  the  globe.  It  cannot  be  pretended 
therefore  that  seamen,  injured  in  the  ship's  service,  who  by  the 
maritime  law  had  a  right  to  be  cured  at  the  ship's  expense,  must 
:i;ccept,  in  lieu  of  that  right,  a  provision  so  inadequate.    The  pro- 
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visions  of  the  acts  of  Congress,  above  recited,  cannot  be  regarded 
as  repealing  the  ancient  maritime  provision  referred  to  but  must 
be  treated  as  simply  auxiliary  to  it  The  provision  for  hospital 
dues  enables  seamen,  at  their  own  expense,  to  increase  their  oppor- 
tunities for  medical  treatment,  and  provides  an  additional  safeguard 
for  their  own  protection,  when  the  vessel  and  its  owners  are  per- 
haps in  foreign  seas,  or  cannot  or  will  not  extend  the  aid  which  the 
law  requires. 

This  view  of  the  effect  of  the  several  acts  of  Congress,  in  relation 
to  hospital  dues,  has  been  adopted  in  a  number  of  cases  in  the  ad- 
miralty courts:  Seed  v.  Canfieid^  1  Sumn.  200;  Harden  v.  Gordon^ 
2  Mas.  548 ;  see  also  Curtis  on  Rights  of  Seamen,  117;  2  Pars. 
Ship,  and  Adm.  80,  where  the  same  construction  is  approved. 

When  the  physician.  Dr.  Cummings,  was  called  and  camOt  the 
patient  was  in  the  tug-boat,  and  the  first  treatment  was  given  there; 
the  right  of  the  seaman  and  the  responsibility  of  the  ship  and  its 
owners  were  then  undoubted.  Of  the  circumstances  of  the  re^ 
moval,  it  is  not  shown  that  the  physician  had  any  notice;  of  the  ten- 
der and  refusal  of  the  hospital  service  it  does  not  appear  that  he 
knew  any  thing.  No  notice  was  subsequently  given,  and  the  phy^ 
sician  had  a  right  to  assume  that  the  rights  and  the  responsibilities 
of  the  parties  continued.  The  claim  here  is  for  medicines  and 
medical  attendance  only ;  there  is  no  claim  for  nursing,  board  or 
other  service  during  illness. 

If  therefore  the  engineer  Harrigan  was  not  obliged  to  accept 
the  tender  of  hospital  service,  under  the  acts  of  Congress  recited^ 
and  he  was  offered  no  other,  his  request  to  be  taken  to  his  ow^ 
house,  when  there  was  no  provision  for  him  on  the  boat,  was  cer- 
tainly not  an  unreasonable  one,  especially  as  there  is  no  proof  that 
medical  attendance  was  more  expensive  there  than  elsewhere. 

The  judgment  is  therefore  aflKrmed. 

Judgment  affirmed. 
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Pollock  y.  IJkitbd  States  Mutual  Accidbnt  Assoclatiok. 

dOI  Peon.  BL  280.) 
Imuran^ — aedderU — poison. 

An  accident  policy  excepted  death  or  injury  where  there  was  no  external  and 
▼isible  sign,  and  by  taking  poison.  Mdd,  that  this  covered  the  case  of 
taking  poison  by  mistake.* 

ACTION  on  accident  policy.     The  head-note  shows  the  point 
The  defendant  had  judgment  below. 

James  W,  Wilson  and  Edward  J.  Fox,  for  plaintiff  in  error. 
William  S.  Price  and  William  Bro,  Smithy  for  defendant  in  error 

Mbrcur,  C.  J.  The  defendant  is  a  mutual  insurance  company. 
The  losses  are  paid  by  assessment  on  its  members.  The  object  of 
the  company  is  to  insure  against  bodily  injuries  produced  in  a  cer- 
tain manner  specified,  that  is,  caused  by  external  violent  and  acci- 
dental means,  not  injuries  caused  by  any  one  of  these  means,  but 
by  all  of  them  combined.  Hence  the  certificate  of  membership 
expressly  declares  the  benefits  shall  not  be  held  to  extend  to  any 
cose  of  death  or  personal  injury  unless  the  claimant  shall  establish 
by  direct  and  positive  proof  that  the  death  or  personal  injury ''  was 
caused  by  external  violence  and  accidental  means."  To  remove  all 
doubt  as  to  the  liability  of  the  association  to  the  plaintiff  in  this 
case  the  certificate  further  declares  the  benefits  under  it  shall  not 
extend  to  any  death  or  disability  which  may  have  been  caused  '^by 
the  taking  of  poison."  It  is  not  necessary  that  the  poison  be  taken 
with  an  intent  to  produce  death,  in  order  to  defeat  a  claim  flowing 
from  the  right  of  membership.  If  the  poison  be  innocently  taken, 
and  without  any  knowledge  of  the  injurious  effect  which  it  was 
likely  to  produce,  and  did  produce,  so  far  as  the  person  taking  it  is 
concerned,  the  effect  may  be  said  to  be  accidental.  If  we  go  a  step 
further  and  admit  in  such  case,  that  the  '^  means  "  arc  accidental ; 
yet  it  is  one  of  the  accidental  means  expressly  excepted  from  the 
protective  power  of  the  certificate.    The  liability  for  injuries  caused 

•  See  FenfM  v.  Universal  Life  Ins.  Co.  (85  N.  Y.  317).  89  Am.  Rep.  6«) ; 
Equitable  I^fe  Ins.  Co.  v.  Paterson  (41  Ga.  888).  5  Am.  Rep.  586;  I^orth  Amer., 
tic..  Ins.  Co.  ▼.  Burroughs  (69  Penn.  St.  48),  8  Am.  Rep.  213. 
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by  external  yiolence  is  still  farther  limited  and  restricted.  Thus 
the  benefits  do  not  extend  to  cases  where  the  injury  was  *^  the  re* 
suit  of  design  either  on  the  part  of  the  member  or  of  any  other 
person."  To  hold  the  association  liable  for  a  death  caused  by  taking^ 
poison  would  not  only  be  in  conflict  with  the  letter  of  the  agree* 
menty  but  contrary  to  the  whole  purpose  for  which  the  associatioii 
appears  to  have  been  formed. 

JudgmmU  afflrm0tL 


BUBKHABD  v.  TrAYBLLEBS'  IireUBAKOB  OOXPAKY. 
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Inmranee — aeetdeni —  "vdurUary  exposure  "  —  *' walking  or  being  "onraQwa/g. 

An  accident  policy  excepted  deatli  or  injury  *'  by  voluntary  exposure  to  un- 
necessary danger/'  and  ' '  while  walking  or  being  on  the  road-bed  or  bridge  of 
any  railway."  The  insured  stepped  off  a  railway  train  stopped  at  a  draw- 
bridge at  night,  fell  through  a  concealed  hole  in  the  bridge  and  was  killed. 
EM,  not  within  the  exceptions.* 

ACTION  on  an  accident  policy.  '  The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Henry  Z>.  Wir&man,  for  plaintiff  in  error. 
Wayne  Mac  Veaghy  for  defendant  in  error. 

Mbboub,  J.  This  case  arises  on  a  contract  of  insurance  against 
injuries  and  death  through  external,  violent,  and  accidental  means. 
The  death  of  the  intestate  was  so  caused.  The  general  terms  of 
the  policy  are  broad  enough  to  make  the  company  liable.  It  claims 
exemption  therefrom  under  certain  exceptions  in  the  policy.  What 
rule  then  must  be  applied  in  the  interpretation  of  this  contract  and 
its  exceptions  ? 

The  true  principle  of  sound  ethics,  says  Chancellor  Kent,  is  to 
give  the  contract  the  sense  in  which  the  person  making  the  promise 
believes  the  other  party  to  have  accepted  it.  A  just  sense  should 
be  exercised  in  so  interpreting  it  as  to  give  due  and  fair  effect  to 
its  provisions.  2  Kent  Com.  657.  When  a  party  uses  an  expression 
of  his  liability  having  two  meanings,  one  broader  and  the  other 

•See  Seheiderer  v.  Tra/oell&rs'  Ins.  Co.  (58  Wis.  13),  46  Am.  Rep.  618. 
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more  narrow,  and  each  equally  probable,  he  cannot,  after  an  accept- 
ance  by  the  other  contracting  party,  set  np  the  narrow  construction. 
2-  Whart.  Cont,  §  670.     Ilence  when  an  insurance  company  ten- 
dprs  a  policy  to  a  party  seeking  to  be  insured,  and  uses  in  the  policy 
ambiguous  words,  these  words  will  be  held  to  have  the  meaning 
most  favorable  to  the  insured,  as  the  presumption  is  that  on  this 
construction  he  took  the  policy,  and  as  the  company  could  have 
avoided  the  difficulty  by  being  more  specific.     2  Whart.  Cont,  g  670 ; 
Fowkea  v.  Ins.  Co.,  3  B.  &  S.  917.     The  words  in  such  case,  said 
Mr.  Justice  Blackburn,  ought  to  be  consti^ied  in  that  sense, 
which,  looking  fairly  at  them,  a  prudent  m^iu  would  have  under- 
stood the  words  to  mean.     Fowhes  v.  Ins.  Co.^  3  B.  &  S.  917.    It 
is  now  well  recognized  as  a  general  rule  that  when  a  stipulation 
or  an  exception  to  a  policy  of  insurance,  emanating  from  the  in- 
surers, is  capable  of  two  meanings,  the  one  is  to  be  adopted  which 
is  most  favorable  to  the  insured.    May  Ins.,  §§  172-179 ;  Wood  Ins., 
§§  141-146 ;  Allen  v.  Ins.  Co.,  85  N.  Y.  473 ;   Western  Ins.  Co.  v. 
Cropper,  32  Penn.  St.  351 ;   White  v.  Smith,  33  id.  1'86.      In  case 
of  doubt  as  to  the  meaning  of  terms  emanating  from  an  insurance 
company,  they  are  to  be  construed  most  strongly  against  the  insurer. 
May  Ins.,  supra ;  Fowkes  v.  Ins.  Co.,  supra;   Wilson  v. Ins.  Co.,  4 
R  1. 156;  Bartlett  v.  Ins.  Co.,  46  Me.  500;  Bowman  v.  Same,  27  Mo. 
152 ;  Ins.  Co.  v.  Slaughter,  12  Wall.  404 ;  N.  A.  Life  £  Ace.  Ins. 
Co.  V.  Burroughs,  69  Penn.  St.  43 ;  s.  c,  8  Am.  Rep.  212. 

The  business  of  this  company  is  to  insure  against  accidents.  The 
purpose  of  this  policy  is  to  pay  specific  damages  for  bodily  injuries 
and  death  caused  by  external,  violent  and  accidental  means.  The 
death  of  the  intestate  was  so  caused.  The  company  seeks  to  avoid 
liability  under  two  clauses  in  the  policy.  One  provides  the  insur- 
ance shall  not  extend  to  a  case  of  death  or  injury  caused  by  ^'  volun- 
tary exposure  to  unnecessary  danger "  ;  the  other  that  ^*  walking 
or  being  on  the  road-bed  or  bridge  of  any  railway  are  hazards  not 
contemplated  or  covered  by  this  contract,  and  no  sum  will  be  paid 
for  disability  or  loss  of  life,  in  consequence  of  such  exposure,  or 
while  thus  exposed." 

The  insured  was  travelling  by  rail  through  Indiana  on  his  way  to 
Kentucky.  The  train  stopped  on  the  bridge  across  the  Ohio  river 
by  reason  of  the  draw  part  of  the  bridge  being  open.  He  went  to 
the  front  platform  of  the  coach  in  which  he  was  riding,  and  stepped 
off,  and  through  a  hole  in  the  floor  of  the  bridge,  causing  his  death. 
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"This  hole  was  about  three  feet  wide  and  four  feet  long.    It  wacr 
-oftused  by  the  removal  of  some  planks  during  the  making  of  repaint 

1.   Was  this  act  of  the  insured  a  voluntary  exposure  to  unneces^ 
MBTj  danger? 

To  make  him  guilty  of  tk  '*  voluntary  exposure  to  danger ''  he 
must  intentionally  have  done  some  act  which  reasonable  and  ordi-' 
nary  prudence  would  pronounce  dangerous.  The  uncontradicted 
evidence  shows  that  several  other  passengers  got  out  of  the  coach, 
and  some  of  them  in  the  advance  of  the  insured.  They  certainly ' 
apprehended  no. danger.  It  is  customary  for  male  passengers  to 
^fight  when  a  train  stops  for  any  .length  of  time.  TSo  notice  was 
given  to  passengers  that  it  was  dangerous  to  get  out  of  the  coach 
where  it  stood.  So  far  as  appears,  the  bridge,  with  the  exception 
of  this  hole,  was  well  covered  with  plank  and  entirely  safe.  When 
the  intestate  alighted  other  passengers  were  standing  on  the  bridge 
near  the  brakeman.  The  latter  was  sitting  on  timber  that  was 
lying  on  the  foot- walk  of  the  bridge,  and  was  to  be  used  in  the  re- 
pairs being  made.  The  passengers  had  no  knowledge  of  these 
repairs.  The  brakeman  held  his  lantern  so  placed  on  the  floor  that 
.another  timber  cast  its  shadow  over  this  hole  making  it  impossible 
for  the  insured  to  see  it.  He  could  see  that  portion  of  the  floor 
lighted  by  the  lantern,  and  the  passengers  standing  thereon.  He 
could  see  the  brakeman  near  them.  He  stepped  out  of  the  coach 
in  plain  sight  of  the  brakeman.  He  had  a  right  to  suppose  he 
would  land  on  a  floor  as  firm  as  that  on  which  the  others  stood. 
Neither  word  nor  sight  gave  him  any  notice  of  danger.  He  did 
not  approach  the  opening  caused  by  tlie  draw,  and  was  not  injured 
thereby. 

It  is  true  he  voluntarily  left  the  car ;  but  a  clear  distinction 
exiits  between  a  voluntary  act  and  a  voluntary  exposure  to  danger. 
Hidden  danger  may  exist ;  yet  the  exposure  thereto  without  any 
knowledge  of  the  danger  does  not  constitute  a  voluntary  exposure 
to  it.  The  approach  to  an  unknown  and  unexpected  danger  does 
not  make  the  act  a  voluntary  exposure  thereto.  The  result  of  the 
act  does  not  necessarily  determine  the  motive  which  prompted  the 
action.  The  act  may  be  voluntary,  yet  the  exposure  involuntary. 
The  danger  being  unknown,  the  injury  is  accidental. 
.  Accident  is  defined  by  Worcester  to  be  an  event  proceeding  from 
an  unknown  cause  or  happening  without  the  design  of  the  agent ; 
4Ui  unforeseen  event ;  incident ;  casualty ;  chance ;  and  by  Webster^ 
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an  event  that  takes  place  without  one's  forethought  or  expectation ; 
an  event  which  proceeds  from  an  unknown  cause  or  is  an  unusual 
effect  of  a  known  cause,  and  therefore  not  expected ;  chance ; 
casualty ;  contingency. 

In  view  of  the  unquestioned  facts,  the  death  of  the  intestate  was 
accidental.  The  danger  was  unknown.  The  injury  was  not  de- 
signed. We  think  there  was  not  such  a  voluntary  exposure  to 
danger  as  to  fairly  bring  the  act  of  the  insured  within  the  meaning 
of  the  exception. 

2.  Was  he  walking  or  being  on  the  road-bed  or  bridge  of  the  railway? 

He  certainly  was  not  walking  on  the  road-bed  or  bridge,  and 
strictly  speaking  it  is  doubtful  whether  he  was  being  on  either. 
The  evidence  indicates  that  without  touching  either  he  probably 
passed  directly  from  the  steps  of  the  car  through  the  hole  in  the 
bridge.  We  will  not  however  put  the  case  on  the  narrow  ground 
that  he  did  not  come  in  contact  with  either  road-bed  or  bridge. 
The  language  of  the  exception  clearly  implies  two  thoughts.  One, 
that  the  insured  must  not  be  on  the  road-bed  or  bridge  for  any 
length  of  time  ;  the  other,  that  the  prohibition  is  not  to  guard 
against  injury  resulting  from  a  defective  road-bed  or  defective  rail* 
way  bridge  ;  but  against  the  danger  of  injury  from  trains  passing 
thereon.  If  the  design  was  to  apply  the  language  to  bridges  defect- 
ively constructed  or  out  of  repair,  it  would  not  have  been  restricted 
to  railway  bridges.  It  would  have  included  all  bridges,  both  foot 
and  wagon.  The  purpose  is  not  to  avoid  liability  for  injuries  re- 
sulting from  being  on  bridges  unsafe  in  themselves.  The  manifest 
intent  is  to  exempt  from  responsibility  for  damages  caused  by  col- 
lision with  trains  moving  thereon.  The  present  is  not  like  a  case 
between  a  passenger  and  a  railway  company,  in  which  the  company 
may  be  exempt  from  liability  for  damages  arising  from  negligence 
of  the  passenger,  not  voluntary.  Nor  did  tlie  act  of  the  insured 
prove  such  a  reckless  exposure  of  his  person,  nor  obvious  risk  of 
danger,  as  to  bring  him  within  the  application  of  the  rule  declared 
in  Morel  v.  Miss.  Valley  Ins.  Co.,  4  Bush,  535  ;  Lovell  v.  Accident 
Lis.  Co.,  3  Ins.  Law  Jour.  877  ;  SawtelU  v.  Railway  Pass.  Ass.  Co., 
15  Blatchf.  216,  and  kindred  cases. 

We  therefore  think,  under  the  facts  found,  and  the  rules  of  law 
which  we  have  stated,  the  learned  judge  erred  in  holding  that  the* 
conduct  of  the  insured  brought  him  within  either  of  the  excep- 
tions, so  as  to  relieve  the  company  from  liability. 
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'  We  discover  iio  merit  in  the  seventh  specification  of  error ;  the 
others  are  substantially  snstained. 

Judgment  reversed,  and  judgment  in  fayor  of  the  plaintiff  for 
^,000  with  interest  thereon  from  the  commencement  of  the  suit 
and  ooflts. 

Judgnuni  reversed. 


Bloomuto  Qbotx  Mutual  Fibb  Iksubaitob  Oompakt  t.  Mo- 

Anebkbt. 

(lOBPton.  St.  88S.) 
Ineuranes — iMrranty —  age/U  filling  up  appUcaiion. 

Tbe  agent  of  a  fire  insnranoe  company  filled  up  an  application.  To  the  ques- 
tion ae  to  incumbranoea,  the  appUoant  answered  that  he  had  given  a  note, 
bat  did  not  know  whether  it  had  been  entered  up  or  not.  The  agent  asked 
him  whether  he  should  put  it  down  incumbrance  or  no  incumbrance.  He 
replied  that  he  might  put  it  down  as  he  pleased.  The  agent  said  he  would 
put  it  down  no  incumbrance.  The  applicant  made  no  reply,  and  the  agent 
so  put  it  down.  The  answer  proving  untrue,  and  being  a  warranty  within 
the  policy,  hM,  that  the  policy  was  yoid. 

AOTION  on  a  fire  insurance  policy.     The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

John  c7.  Metzgevy  for  plaintiff  in  error. 

Henry  C.  JlicOarmick,  for  defendant  in  error. 

Paxsok,  J.    This  was  an  action  of  coyenant  upon  a  policy  of 
insurance.     The  dwelling-house  insured  was  totally  destroyed  by 
fire.     The  company  set  up  a  breach  of  warranty  as  a  defense. 

The  application  contained  among  a  number  of  other  questions 
which  were  answered  by  the  assured^  the  following:  "What  in- 
cumbrances on  the  property?"  which  was  answered,  so  written 
down,  and  signed  by  the  assured,  **None."  The  ajiplication  con- 
tained this  proyision:  ''This  application  shall  form  a  part  of  the 
policy  of  insurance,  and  all  the  statements  herein  made  shall  con- 
fltltute  warranties  on  the  part  of  the  insured."  At  the  time  the 
application  was  made  and  signed  by  the  assured  there*  was  a  jndg- 
VoL.  XLVIII—  27 
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ment  of  $1,000  entered  against  him  in  the  Court  of  Common  Pleas 
of  Lycoming  county  which  was  a  lien  upon  the  insured  premites. 

Upon  this  state  of  facts  there  was  a  clear  bresich  of  the  warranty 
against  incumbrances  and  the  plaintiff  below  could  not  recover 
upon  his  policy.  To  meet  this  difficulty  he  introduced  eyidence, 
under  objection  from  the  defendant  below,  to  prove  that  at  the  time 
tlie  application  m^as  filled  up^  the  assured  told  the  agent  that  he  had 
given  a  note  to  his  father  and  his  aunt;  that  he  did  not  know  whether 
the  same  was  entered  or  not;  that  his  father  had  agreed  that  it  should 
not  be  entered.  After  the  assured  had  made  this  explanation  to 
the  agent,  the  following  is  what  occurred  according  to  thie  testi- 
mony of  the  assured  himself:  ^'  He  (the  agent)  says:  *  Well, 
shall  I  put  it  down  incumbrance,  or  no  incumbrance?'  I  says: 
*  You  can  put  it  as  you  please.'  He  says:  '  I  will  put  it  down  no  in- 
cumbrance.'   I  made  no  remark." 

It  will  thus  be  seen  that  the  assured,  without  knowing  whether 
the  judgment  note,  which  he  had  given,  was  entered  or  not,  ac- 
quiesced in  the  agent  putting  ''it  down  as  no  incumbrance."  If 
the  assured  did  not  know,  the  agent  could  not  know;  hence  there 
is  no  room  for  any  allegation  or  fsaud  practiced  upon  the  assured, 
or  that  the  agent  had  placed  his  own  construction  upon  the  lan- 
guage of  the  assured,  and  had  thus  inserted  in  the  application  an 
answer  he  did  not  make.  For  this  reason  the  cases  of  StnUh  v. 
Mutual  hisuratice  Company^  89  Pehn.  St.  287;  and  Eilsnierger  y. 
Protective  Mutual  Fire  Inn,  Oo.,  id.  464,  do  not  apply.  We  thmk 
the  case  comes  directly  within  the  ruling  of  Camfnonwealth  Mutual 
Fire  Ins.  Co.  v.  Huntzmger^  98  Penn.  St.  41.  The  facts  are 
almost  identical.  There  the  warranty  was  as  to  additional  insur- 
ance. The  assured  told  the  agent  he  thought  $1,500  or  $2,000,  he 
did  not  know  which.  The  agent  said  he  would  put  it  down  at 
$1,500,  to  which  the  assured  assented  and  signed  the  application. 
There  was  no  fraud  or  intentional  misrepresentation;  there  was  a 
mistake.  But  where  a  man  warrants  a  statement  to  be  true  he 
must  be  held  to  its  absolute  truth.  ''  The  purpose  in  requiring  a 
warranty  is  to  dispense  with  inquiry  and  cast  upon  the  assured  the 
obligation  that  the  facts  shall  be  as  represented. "  Ins.  Co.y.  Hunt- 
zniger,  supra. 

If  George  Redfoot,  the  agent  who  received  this  application,  was, 
as  was  claimed  by  the  defendant  m  error,  also  a  director  of  the 
company,  and  clothed  by  its  by-laws  with  full  power  to  act  in  the 
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yremiseSy  we  do  not  seo  how  it  materially  affects  the  case.  If  the 
company  had  knowledge  of  all  that  occurred  at  the  time  the  ap- 
plication was  signed,  there  is  still  a  breach  of  warranty.  Neither 
the  assured  nor  the  agent  knew  the  judgment  had  been  entered  ; 
both  were  perhaps  aware  that  it  might  be  ;  the  assured  with  this 
knowledge  took  upon  himself  the  responsibility  of  warranting  against 
incumbrances.  He  assumed  the  risk,  and  must  be  held  to  his  war- 
ranty. 

We  need  not  refer  to  the  assignments  in  detail. 

The  judgment  is  reversed  and  a  venire  facian  de  novo  awarded. 


OiTT  OF   SORANTOK  V.  HlLL. 

(lOB  PeoD.  St.  878.) 

NeffUgenee — eontributorif  —  leaning  highwa/y. 

A  pedastiian  on  a  city  sidewalk  at  night  intentionally  tamed  off  the  street  to 
take  a  by-path,  and  was  injured  by  falling  off  the  projecting  end  of  a  col- 
▼ert.  EM,  that  the  city  was  not  liable  by  reason  of  not  having  erected  a 
railing  at  that  point.* 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

/.  H,  Bums  and  J.  P.  Albro,  for  plaintiff  in  error. 

Cohen,  ffyneman,  Ward  it  Home,  and  Tliomas,  for  defendant  in 
error. 

Stebbett,  J.  The  plaintiff  below  was  severely  injured  by  fall- 
ing from  the  end  of  the  culvert  constructed  under  and  across  Main 
street,  in  the  city  of  Scranton,  and  terminating  somewhat  abruptly 
several  feet  bcyondthe  north-westerly  line  of  the  street.  Prom  a 
point  onthe  same  side  of  the  street  a  short  distance  beyond  the 
culvert  a  foot-path  diverged  in  the  direction  of  plaintiff's  home. 
According  to  the  uncontradicted  evidence  in  the  case^  including 
his  own  testimony,  he  intentionally  left  the  street  with  the  view  of 
taking  the  path  and  following  it  homeward,  but  by  mistake  he 

^^^_^^^^^^^^^^^__^_  I  mill  Ml  I  I  ■  I  .  ^  ■  I         1.1 ...  i    l.W      !■        I     ^M      I  I  -        —  ■ "" * 

*  See  note,  35  Am.  Hep.  648. 


212  PBNNS  YLV  AN  I  A, 


Citj  of  Scnnton  ▼.  Hill. 


tamed  off  the  street  too  soon,  before  he  had  crossed  the  culyert  and 
reached  the  point  where  the  path  commenced,  and  was  thus  led  to< 
the  end  of  the  culvert  from  which  he  fell.  If  he  had  not  pnr- 
posely  gone  beyond  the  line  of  the  street,  or  had  not  tamed  off 
quite  so  soon,  it  is  very  evident  he  would  have  encountered  no  dan> 
ger.  The  unfortunate  accident  which  befell  him  resulted  not  from 
the  want  of  proper  guards  for  the  protection  of  those  passing  and 
repassing  along  the  street,  but  solely  from  the  fact  that  he  had  de-^ 
teraiined  to  leave,  and  did  leave  the  street  for  the  purpose  above 
stated.  In  answer  to  a  question  on  cross-examination  the  plaintiff 
himself  says  he  would  not  have  fallen  if  he  had  not  turned  off  the 
street.  It  cannot  be  doubted  that  if  he  had  intended  to  keep 
within  the  lines  of  the  street  and  proceed  thereon  in  the  direction 
he  was  going  before  he  turned  off  to  the  left,  he  would  have  passed 
the  culvert  in  safety,  and  without  being  exposed  to  any  danger. 
The  testimony  is  susceptible  of  no  other  rational  conclusion.  It 
follows  therefore  that  in  purposely  leaving  the  public  highway  as 
he  did  he  took  npon  himself  the  risk  of  every  danger  that  beset  his 
path ;  at  least  the  city  owed  him  no  duty  of  protection  in  his  volun-. 
tary  effort  not  to  follow  the  street  but  to  leave  it  in  search  of  the 
foot-path  through  private  property,  over  which  the  municipal  au- 
thorities had  no  control  whatever. 

In  the  first  point  submitted  by  the  defendant  below  the  court 
was  requested  to  charge  as  follows  :  **  It  being  the  undisputed  tes- 
timony in  this  case  that  the  plaintiff  left  the  public  street  of  his 
own  accord  for  the  purpose  of  entering  upon  a  foot-path  without 
the  limit  of  the  highway,  that  he  did  so  for  his  own  convenience, 
having  full  knowledge  of  the  condition  of  the  highway  at  that 
point,  and  its  connection  with  the  foot-path,  then  he  did  so  at  his 
own  peril  and  he  cannot  recover.''  There  was  no  conflict  of  testi- 
timony  as  to  either  of  the  allegations  of  fact  embodied  in  this  propo- 
sition. They  were  each  clearly  and  conclusively  established  by  the 
testimony  of  the  plaintiff  himself  and  other  witnesses.  Nor  can 
there  be  any  doubt  as  to  the  correctness  of  the  legal  conclusions 
drawn  therefrom.  We  think  therefore  that  the  learned  judge  erred 
in  submitting  the  facts  to  the  jury,  and  in  not  affirming  the  point 
1X8  presented,  without  any  qualification  or  expression  of  doubt  as  to 
the  correctness  of  the  facts  therein  stated.  The  proposition  was 
vital  to  the  defense  and  conclusive  of  the  plaintiff's  right  to  recover 
upon  the  evidence  before  the  court  and  jury. 
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.  For  reasons  already  suggested  the  second  and  fourth  assignments 
of  error  are  also  sustained.  The  undisputed  eyidence  is  that  the 
end  of  the  culvert,  from  which  the  plaintiff  below  fell,  was  several 
feet  beyond  the  limits  of  the  street.  There  was  no  testimony  from 
which  the  jury  could  have  found  **  that  the  plaintiff  had  not  passed 
without  the  limits  of  the  highway  when  the  accident  occurred." 
2t  was  therefore  error  to  submit  a  question  of  fact  of  which  there 
was  no  evidence. 

.  The  third,  fifth,  seventh  and  eighth  specifications  of  error  do  not 
call  for  special  notice.     They  are  not  sustained. 

The  principle  stated  in  that  portion  of  the  charge  covered  by  the 
sixth  assignment  is  perhaps  unobjectionable  in  the  abstract,  but  it 
had  no  application  to  the  facts  of  the  case  under  consideration,  and 
was  calculated  to  mislead  the  jury. 

The  first  assignment  of  error  being  decisive  of  the  case,  we  have 
deemed  it  unnecessary  to  elaborate  the  points  involved  in  the  other 
specifications. 

Judgment  retmrskL 
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aOSPMui.  St.  474.) 

Munieipai  ecrporaHon — negUgenee  —  nseeuUy  for  iireei  eiroming 

In  an  action  by  a  foot  passenger  against  a  municipality  for  an  injury  sustained 
by  reason  of  a  defect  in  tlie  construction  of  a  street  crossing,  it  is  error  to 
leave  to  tlie  jury  the  question  of  the  necessity  of  the  crossing. 

ACTION  for  personal  injury  by  negligence.     The  head-note  and 
opinion  show  the  point.     The  plaintiff  had  judgment  below. 

Frank  Reader,  for  plaintiff  in  error. 

B.  F.  FaekeniluUl,  for  defendant  in  error. 

Clark,  J.  [Omitting  other  points.]  We  are  of  opinion  how- 
ever that  the  second  assignment  is  sustained.  We  cannot  agree 
with  the  learned  court  that  it  was  a  question  for  the  jury  "  to  con- 
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sidcr,  whether  there  was  any  necessity  for  the  construction  of  the 
crossing/*  at  the  place  where  the  injury  was  received.  Tlie  ques- 
tion of  its  necessity  was  for  the  municipality  of  the  borough  of 
Easton.  Her  corporate  officers  had  the  undoubted  right  under 
the  law  to  ordain  and  establish  such  sewers,  pavements,  gutters,  etc., 
as  they  should  deem  necessary.  They  had  the  right  to  regulate 
these  pavements,  gutters,  etc.,  and  to  fix  their  heights,  grades, 
widths,  slopes  and  the  forms  thereof.  They  had  all  needful  juris- 
diction over  this  subject-matter.  It  was  not  a  question  therefore 
properly  referable  to  the  jury,  whether  the  crossing  or  the  gutters 
therein  were  necessary,  either  to  the  owners  of  the  lots  of  ground 
fronting  thereon,  for  the  enjoyment  thereof,  or  to  the  borough  in 
general  for  purpose  of  drainage  or  otherwise  ;  the  question  of  their 
necessity  having  been  adjudicated  in  their  construction  by  the  cor- 
poration. If  a  person,  by  mere  accident,  and  without  fault  of  any 
one,  were  killed  in  a  public  street,  it  would  be  a  most  unwise  and 
unjust  rule  of  law,  which  could  hold  the  municipality  responsible 
for  the  injury,  because  in  the  judgment  of  the  jury,  trying  the 
case,  the  street  was  not  necessary  for  public  travel,  and  should 
never  have  been  opened  for  public  use.  The  mere  suggestion  of  the 
results,  necessarily  arising  from  such  a  rule,  is  a  sufficient  argument 
against  its  existence.  But  under  our  system  whenever  a  power  is 
conferred  a  corresponding  duty  is  enjomed,  and  therefore  whilst 
the  law  invests  the  municipality  of  Easton  borough  with  the  power 
to  establish  and  construct  pavements  and  gutters,  the  law  at  the 
same  time  requires  that  they  shall  be  constructed  in  a  reasonably 
safe  and  secure  manner.  It  is  not  pretended  that  the  gutter  was 
out  of  repair,  but  that  it  was  improperly  constructed.  The  ques->> 
tion  for  the  jury  then  was  not  as  to  the  necessity  for  having  such 
a  crossing,  with  the  gutters,  but  assuming  their  necessity,  were 
they  constructed  in  such  a  defective  and  negligent  manner  as  to 
have  occasioned  the  injury  ?  Was  there  in  the  circumstances  of 
the  injury,  any  proof  of  negligence  on  the  part  of  the  borough  of 
Easton,  in  the  construction  of  this  crossing  ?  There  can  be  no  in- 
ference of  negligence  from  the  mere  fact  of  the  injury ;  munici- 
palities are  not  insurera,  they  are  simply  responsible  for  injuries 
arising  from  the  negligence  of  the  corporate  officers,  and  the  burden 
of  proving  that  negligence  is  upon  those  who  allege  it.  An  injury 
may  occur  from  purely  accidental  causes,  in  which  no  fault  can  be 
imputed  to  any  one  ;  we  are  all  liable  to  the  ordinary  accidents  of 
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life.  Was  this  such  an  accident  or  was  it  the  result  of  the  defend- 
ant's negligence  ?  Was  thi^  gutter  constructed  in  the  usual  and 
ordinary  way  and  after  the  plan  generally  adopted  in  the  borough 
of  Easton  and  elsewhere  ?  Was  it  reasonably  safe  and  secure  ? 
In  passing  upon  the  question  of  its  safety  it  was  proper  for  the  jury 
to  consider  not  only  the  method  of  its  construction  but  the  length 
of  time  it,  with  others  of  the  same  character,  had  been  in  use,  the 
number  of  ^leople  jwho;  had  safely  passed  over  Jit,  \f^het}ier  or  not 
any  injuries  had  ever  been  similarly  received,  etc.  Was  the  injury 
such  as  the  corporate  ofBcers  might  and  ought  to  have  seen  was 
likely  to  result  from  such  a  construction  ?  These  were  matters 
proper  for  the  consideration  of  the  jury,  but  the  necessity  of  the 
crossing  was  a  matter  which  had  preriously  been  settled  by  another 
and  a  competent  tribunal.  *  We  cannot  say  that  this  construction 
did  no  harm  to  the  plaintiff  in  error. 
[Minor  matters  omitted.] 

JudgmerU  reverb  ^ur^^  v^ut^'e  faciaa  de  novo  awarded. 
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Bbbgamini  v.  Bastiait. 

(86  La.  AnD.  60.)  ^ 
Sale  ^^  good  will — setting  up  rival  eetdNMmeat, 

The  sale  of  a  busineBS  and  the  good- will  thereof  does  not  of  itself  predade 
the  seller  from  setting  up  a  rival  establishment  in  the  same  vidnitj.  {See 
note,  p.  228.) 

ACTION  for  breach  of  warranty.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Wilkinson  dk  Armstrong^  and  Armand  PilUy  for  appellee. 

Aug.  Bemau  and  «/.  R.  BechwUhy  for  appellant. 

PocHE^  J.  This  is  an  action  for  damages  for  the  alleged  viola- 
tion of  warranty  by  the  vendor  of  an  eating-house^  together  with 
the  good-will  thereof,  and  grows  out  of  the  following  facts  taken 
from  the  record: 

On  the  17th  of  June,  1881,  the  defendant,  Bastian,  sold  by  nota- 
rial act,  for  $1,500 cash,  to  plaintiff,  Bergamini,  a  *'  coffee  and  pastry 
establishment "  situated  at  No.  2 1  Royal  street,  in  this  city,  together 
with  its  contents  and  appurtenances,  and  '' together  with  the  good- 
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will  thereof  ; "  and  the  purchaser,  being  placed  in  immediate  possee- 
sion,  proceeded  at  once  to  carry  on  the  business  of  the  concern. 

On  the  5th  of  November  following,  the  defendant,  Bastian,  opened 
at  Nos.  18  and  20  Royal  street  a  similar  establishment,  and  an- 
nounced it  by  handbills  as  the  ''Mammoth  Coffee  Saloon  and  Din- 
ing rooms,''  and  has  carried  on  that  business  from  that  time  on  to 
the  day  of  the  trial  below. 

Now  plaintiff,  after  stating  these  facts,  charges  that  by  opening 
his  new  establishment  at  the  time  and  place  mentioned,  the  defend- 
ant has  violated  his  warranty  under  the  sale,  and  has  completely 
destroyed  the  good-will  stipulated  in  the  transfer. 

He  alleges  that  the  establishment  and  its  contents  were  worth 
only  $500,  and  the  good-will  thereof  being  worth  $1,000  of  the  pur- 
chase price,  he  has  therefore  been  virtually  evicted  through  the  acts 
in  bad  faith  of  defendant,  who  has  in  addition  caused  him  damages 
in  the  sum  of  $500,  for  loss  of  profits,  and  he  therefore  prays  for 
judgment  against  him  in  the  sum  of  $1,500. 

His  petition  was  filed  in  December,  1881. 

The  defendant  excepted : 

1.  That  the  notarial  act  of  sale  contains  no  stipulation  that  de- 
fendant shall  not  engage  in  business. 

2.  That  good-will  is  incapable  of  sale  or  ownership. 

These  and  two  other  exceptions,  not  now  insisted  upon,  having 
been  overruled,  he  filed  a  general  denial,  followed  by  an  admission 
to  have  opened  business  at  18  and  20  Royal  street,  and  urged  other 
matters  of  defense. 

We  shall  deal  with  various  defenses  as  amounting  to  a  general 
denial,  coupled  with  the  admission  ttbove  stated,  and  putting  at  is- 
sue all  the  material  facts  averred  and  the  law  rehed  upon  by  plaintiff. 

This  case  was  tried  by  a  jury ;  and  the  defendant  prosecutes  this 
appeal  from  a  verdict  and  judgment  of  five  hundred  dollars  as  dam- 
ages. Plaintiff  moves  for  an  amendment  of  the  judgment  with  a 
view  to  recover  the  full  amount  of  his  claim.  The  contention 
hinges  upon  the  proper  construction  of  the  sale  of  June  17,  1881, 
and  of  the  obligation  of  warranty  on  the  part  of  the  vendor,  of  the 
good-will  of  the  establishment,  as  affected  by  his  subsequent  acts  in 
opening  a  similar  establishment  in  close  proximity  to  that  which  he 
had  sold  to  plaintiff. 

Plaintiff  contends  that  the  legal  obligation  of  the  vendor  to  war- 
jant  the  peaceable  possession  and  enjoyment  of  the  good -will  neces- 
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sarily  implies  the  obligatiou  not  to  enter  into  a  similar  line  of  business^ 
at  a  short  distance  from  the  other,  calculated  to  draw  customers 
from  the  concern  which  he  had  sold,  and  to  thus  destroy  the  good- 
will sold  and  warranted. 

This  construction  is  resisted  by  the  defendant  who  urges  that  the 
vendor,  under  such  circumstances,  will  not  be  held  to  have  thua 
contracted  not  to  enter  into  a  similar  business,  in  the  absence  of  an 
express  stipulation  to  that  effect,  and  that  a  contract  in  restraint  of 
trade  cannot  be  presumed  and  enforced  by  the  courts. 

The  issue  thus  presented  has  not  yet  be^  the  subject  of  inquiry 
in  our  jurisprudence,  and  it  therefore  presents  a  new  question  of 
serious  importance  to  commerce,  to  the  solution  of  which  we  hare 
bestowed  unusual  care,  thought  and  study. 

The  three  cases  quoted  from  our  reports  do  not  involye  the  present 
issue,  but  the  principles  therein  settled  afford  some  assistance,  iur 
our  present  researches,  and  throw  some  light  on  the  subject  of  this 
controversy. 

They  settle  the  principle  that  good-will  can  be  the  subject  of  a 
sale  in  commercial  contracts,  and  that  the  clause  in  an  aot  of  sale 
by  which  the  vendor  binds  himself  not  to  pursue  the  same  trade  or 
business  as  that  which  he  sells,  within  a  specified  limit  and  for  a. 
specified  time,  is  not  invalid  as  being  in  restraint  of  trade,  and  can 
be  enforced  by  the  courts. 

Such  was  the  issue  presented,  and  such  was  the  adjudication  made- 
in  the  cases  of  Wtniz  v.  Vogi,  3  An.  16,  and  Verges  v.  Forskee,  d 
id.  294.  The  decision  in  the  case  of  the  Succession  of  Jean  Toum/^ 
21  id.  391,  defined  the  meanmg  in  law  of  the  term  '*  good-will,'^ 
and  re-afSrmed  the  doctrine  that  it  was  a  legal  subject  of  trade,  and 
bargain  and  sale. 

The  term  has  been  defined  by  several  authors,  whose  definitions, 
although  varied  in  terms,  all  approximate  to  the  same  meaning. 
The  following  definition  by  Judge  Story  commends  itself  for  ita 
clearness  and  vast  comprehension  :  '*  Good-will  is  the  advantage 
or  benefit  which  is  acquired  by  an  establishment,  beyond  the  mere 
value  of  the  capital,  stock,  funds  or  other  property  employed  therein, 
in  consequence  of  the  general  public  patronage  and  encouragement 
which  it  receives  from  constant  or  habitual  customers,  on  account 
of  its  local  position  or  common  celebrity  or  reputation  for  skill  or 
affluence,  or  punctuality,  or  from  other  accidental  circumstances  or 
necessities,  or  even  from  ancient  partialities  or  prejudices.'' 
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By  the  French  aathorities,  by  whom  it  is  known  as  *'  achalandiigey'^ 
it  is  held  to  be  '^  /a  reunion  ficUve  des  praetiquM  au  ehalands  qu% 
aehiieni  habiiuetlmneni  chn  «n  marchand  ou  dans  une  maison  de 

This  definition,  although  more  condensed  or  slightly  more  re- 
strictedy  conveys  the  main  idea  which  prevails  in  Judge  Stort's. 

Proceeding  now  to  define  the  good-will  of  the  establishment  which 
Bastian  sold  to  Bergamini,  we  find  from  the  record  that  the  businesa 
which  Bastian  had  been  engaged  in  for  about  eighteen  months  or 
more,  consisted  of  a  saloon  where  refreshments,  consisting  of  liquids 
and  food,  were  sold  at  reduced  prices,  comparing  with  other  lunch-^ 
houses  or  restaurants,  with  a  run  of  custom  depending  mainly  on 
the  proprietors  and  employees  of  adjoining  gambling-houses,  and  of 
other  customers  drawn  to  it  by  its  central  position  and  by  the  su- 
perior quality  of  the  milk  and  of  the  pastry  therein  served  at  all 
hours,  and  with  neatness  and  punctuality.  The  house  bore  no  out* 
ward  sign  or  trade-mark,  and  did  not  even  contain  the  name  of  ita 
owner  on  the  outside.  The  only  means  used  as  an  attractive  siga 
was  a  blackboard  containing  in  large  letters  a  list  of  the  dishes  and 
other  articles  served  daily  and  the  prices  thereof. 

The  evidence  fails  to  show  that  the  name  of  Bastian,  the  owner,, 
or  his  peculiar  style  of  ninning  the  house,  or  his  renowned  skill  as 
a  host  of  repute,  contributed  to  the  popularity  of  the  establish- 
ment, or  served  to  attract  an  exceptional  run  of  customers. 

We  therefore  understand  that  the  good-will  of  the  establishment, 
which  was  contemplated  in  the  sale  from  Bastian,  was  the  advantage 
or  benefit,  beyond  the  mere  value  of  the  lease  of  the  premises,  of 
the  appurtenances  and  other  movable  property,  such  as  furniture, 
crockeryware,  etc.,  which  the  establishment  had  acquired  by  the  run 
of  customers  which  had  been  in  the  habit  of  drinking  and  eating 
at  that  place,  to  whicli  they  had  been  drawn  on  account  of  its  cen- 
tral position,  or  of  its  proximity  to  such  customers'  places  of  businesa 
or  residence,  and  on  account  of  the  style  and  manner  of  the  service,, 
and  of  the  quality  and  price  of  the  refreshments  therein  dealt  out 

As  we  have  stated  above,  there  is  no  dispute  as  to  the  delivery  of 
aQ  the  things  that  were  sold,  but  the  complaint  is  that  the  vendor 
has  violated  the  obligations  of  his  warranty  of  the  good-will  —  by 
opening  in  the  vicinity,  a  short  time  after  the  sale,  a  similar  business 
to  which  he  attracted  the  customers  of  the  Bergamini  establish- 
ment. 


220  •  LOUISIANA, 


BeTgmmini  t.  Bastisn. 


Plaintiff  coniends^  and  it  cannot  be  disputed^  that  the  yendor's 
obligation  of  warranty  must  be  measured  nnder  the  proYisions  of 
the  civil  and  not  of  the  common  law,  and  hence  he  ai^es  that  the 
vendor's  obligation  of  warranty  is  violated  by  any  act  of  his  which 
tends  to  disturb  his  vendee  in  the  peaceable  possession  of  the  prop- 
erty or  thing  sold  by  such  vendor. 
'  To  that  extent,  we  clearly  assent  to  plaintifPs  theory,  which  finds 
unqualified  support  in  our  law  as  well  as  in  our  jurispru- 
dence. But  when  he  goes  further,  and  seeks  to  construe  the  act 
of  a  vendor  of  an  establishment,  together  with  the  good- will  thereof, 
in  opening  a  short  time  after  the  sale  and  in  the  same  vicinity  a 
similar  establishment,  as  an  act  tending  to  disturb  his  vendee  m  the 
peaceable  possession  of  the  ''good- will"  transferred  by  said  vendors 
who  had  not  bound  himself  not  to  resume  business  in  the  manner 
complained  of,  we  cannot  follow  him  and  we  must  pause,  as  Bastian's 
name  did  not  figure  as  a  sign  to  the  house,  as  he  used  no  distinguish- 
ing name  or  trade-mark  for  the  business,  and  as  his  personal  skill 
or  reputation  as  a  specialist  was  not  the  attraction  of  the  custom'; 
we  are  safe  in  the  conclusion  that  none  of  these  elements  entered 
in  the  **  good-will "  contemplated  by  the  parties  in  the  transaction  ; 
imd  that  in  the  language  of  our  predecessors  in  the  case  of  Toum6 
(21  An.  391)  :  ''It  is  not  exclusively  to  the  person  that  what  is 
termed  the  good-will  is  attached,  but  it  is  chiefiy  to  the  place.'' 

Hence  we  must  hold  that  in  opening  a  similar  establishment  at 
Nos.  18  and  20  Royal  street,  and  in  soliciting  custom  from  the  pub- 
lic and  from  his  old  patrons,  by  means  of  circulated  handbills  and 
by  the  usual  modes  of  advertisement,  he  committed  no  act  tending 
directly  or  necessarily  to  disturb  the  establishment  situated  at  21 
Royal  street,  from  its  peaceable  possession  and  enjoyment  of  the 
oustom  which  had  patronized  that  establishment  previous  to  and 
since  the  17th  of  June,  1881. 

Plaintiff  complains  particularly  of  the  appeal  made  by  Bastian 
in  his  handbills,  some  of  which  had  been  distributed  m  the  saloon 
at  No.  21  Royal  street,  "  to  his  old  patrons,"  and  he  naturally  con- 
cludes that  this  expression  had  a  direct,  if  not  an  exclusive  refer- 
once  to  the  customers  secured  by  Bastian  at  the  time  that  he  sold 
to  plaintiff. 

But  the  evidence  shows  that  Bastian  had  been  engaged  in  this 
line  of  business  for  upward  of  twenty-five  years,  and  that  he  had 
successively  kept  four  or  five  similar  establishments  iii  this  city ; 


JANUAEY  TERM,  1883.  221 

Bergamini  ▼..Bastian. 


and  hence  he  must  have  had  many  other  ''old  patrons '' beaideff 
those  who  had  dealt  at  No.  21  Boyal  atreet. 

Holding,  as  we  do,  that  he  was  not  in  the  least  preclnded  by  any 
stipulation  in  his  contract  with  plaintiff  from  resuming  the  business 
of  saloon  and  lunch  house  in  any  portion  of  this  city^  we  must 
recognize  his  right  to  resort  to  ordinary  means  of  adyertising  his 
business,  and  to  other  modes  of  soliciting  patronage  or  custom; 
and  the  evidence  which  we  have  read  carefully  and  considered 
materially,  fails  to  show  that  he  directed  his  efforts  to  draw  custom 
from  Bergamini  more  than  from  any  other  dealer  in  the  same  line 
of  business.  It  is  in  evidence  that  since  June,  1881,  several  similar 
.establishments  have  been  opened  in  the  same  block,  one  of  which 
is  immediately  adjoining  plaintiff's,  and  the  conclusion  that 
the  shrinkage  in  plaintiff's  business  is  to  be  attributed  to  nat- 
ural chances  of  trade  and  to  the  consequence  of  increased  competi- 
tion, more  than  to  any  act  of  the  defendant,  is  not  only  reasonable, 
but  is  supported  by  the  evidence  and  by  all  the  equities  of  the  case.. 

In  support  of  his  theory,  plaintiff  invokes  the  particular  con- 
struction of  such  contracts  which  he  claims  to  have  prevailed  in 
civil-law  jurisprudence,  and  he  firmly  repudiates  any  and  all  com- 
mon-law authorities  on  the  subject.  A  careful  examination  of  the 
authorities  under  both  systems  has  disclosed  to  our  minds  the  fact, 
that  on  the  point  which  we  are  now  discussing  there  is  no  material 
difference  between  the  decisions  of  the  civil-law  and  of  the  common- 
law  courts.  The  shade  of  difference  between  the  two  lines  of 
authorities  is  on  the  question  of  the  binding  effect  of  contracts 
under  which  a  party  stipulates  not  to  pursue  a  particular  line  of 
business,  on  which  point  the  common-law  authorities  have  a  ten* 
dency  to  discountenance  such  contracts  as  in  restraint  of  trade, 
and  as  tending  to  foster  dangerous  monopolies,  while  the  civil-law 
authorities  seem  to  tend  toward  the  binding  effect  of  all  such  con- 
tracts or  stipulations.  But  on  the  proposition,  which  we  maintain 
in  this  opinion,  that  the  vendor  of  an  establishment,  with  the  good- 
will, does  not  preclude  himself  from  resuming  business  in  the 
same  line,  in  the  same  place  or  vicinity,  and  a  short  time  after  the 
sale,  in  the  absence  of  an  express  understanding  or  stipulation  to 
that  effect,  we  find  ample  support  from  decisions  and  respectable 
authorities  under  both  systems.  OrtUweU  v.  Lye,  17  Ves.  335;  Ban- 
teit  V.  Fm'cival,  5  Allen,  345. 

In  our  researches  among  French  authorities,  we  find  that  tlie 
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Court  of  Cassation,  in  the  case  of  BouUier,  on  appeal  from  Angers, 
reported  in  "  Journal  du  Palais'*  for  1870,  p.  89,  held  :  "  He  who 
aells  an  establishment  with  the  good-will  thereto  attached  will  not 
he  held  by  the  simple  fact  of  the  sale,  and  in  the  absence  of  a 
special  agreement,  to  have  renounced  or  abandoned  the  right  to 
open  and  carry  on  a  similar  establishment."  {Oelutgut  vend  un 
fonds  de  commerce  avec  VcLchalandage  en  d^iidant  n'esi  pas  r^ute 
par  le  fait  setil  de  la  vente  et  en  Vdbsence  de  conventions  sp/cialeSf 
avoir  renonc/  au  droit  de  fonder  et  d^exploiter  un  HdbUssement 
^einblahle,) 

We  have  given  due  consideration  to  the  two  cases  quoted  from 
the  same  tribunal  by  plaintiffs  counsel,  and  we  do  not  think  that . 
they  are  applicable  to  the  issue  presented  in  this  case. 

The  case  of  Avger  y.  Dumoni,  decided  in  1824,  presented  sub- 
stantially the  following  facts : 

In  insolvency,  the  business  of  Auger,  a  chocolate  manufacturer, 
had  been  sold  to  Dumont,  who  at  once  opened  his  business  as 
**  Dumont,  successor  of  Auger,''  keeping  the  same  sign  and  trade- 
mark on  the  front  of  the  house  as  the  furnisher  of  chocolate  to  the 
Courts  of  France,  Austria  and  Russia,  with  the  arms  of  each  of 
those  nations  emblazoned  on  the  sign.  In  addition  Auger  engaged 
his  services  as  an  employee  of  Dumont,  joining  in  a  circular  of  Du- 
mont, in  which  the  customers  of  Auger  were  informed  of  the  lat- 
ter^s  new  engagement  In  the  course  of  event  she  left  Dumont,  and 
proceeded  to  open  a  chocolate  establishment  of  his  own  in  the  same 
vicinity,  to  which  he  attached  the  same  trade-mark,  advertisement 
and  arms  of  the  several  countries,  and  he  issued  circulars  denounc- 
ing that  Dumont  was  not  his  successor.  The  Court  of  Cassation 
held  that  such  acts  weie  an  infringement  of  the  good  will  trans- 
ferred to  Dumont,  but  no  such  facts  are  disclosed  by  the  record  in 
this  case. 

The  case  of  Coche  v.  May,  decided  in  1836,  turned  upon  the  con- 
struction of  the  sale  of  a  coffee  house  with  the  good  will,  and  with 
the  avowed  intention  by  the  vendor  of  gomg  into  the  business  of 
brewery,  and  said  vendor  within  a  short  time  thereafter  refitted 
and  oi)ened  a  similar  establishment  or  coffee  house  in  the  immedi- 
ate vicinity. 

The  difference  of  the  issue  in  these  two  cases  and  the  present 
suit  is  too  striking  for  further  comment.  Our  conclusion  is  there- 
fore that  the  verdict  and  judgment  appealed  from  are  erroneous. 
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Under  these  views  we  find  no  necessity  in  passing  npon  the  in- 
janciion  prayed  for  hy  plaintifF  for  the  purpose  of  restraining  de- 
fendant in  the  pursuit  of  his  new  business,  as  well  as  upon  other 
issues  presented  by  the  pleadings. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  be  set  aside,  and  that  the  judgment  of  the  lower  court  be 
Annulled,  avoided  and  reversed,  and  it  is  now  ordered  that  plaint- 
iff's demand  be  rejected,  and  his  suit  dismissed  at  his  costs  in  both 

courts. 

Rehearing  refused. 

NoTX  BT  THB  Refortkr. —  This  question  has  been  several  times  recentlf 
before  the  English  courts.  The  leading  case  is  Lalxmchere  v.  Dawton,  L.  B., 
13  Eq.  882,  A.  D.  1872.  Romilly,  M.  R.,  held  that  on  the  sale  of  a  business 
and  the  good-will,  the  vendor  may  set  up  the  same  business,  but  he  must  not 
solicit  old  customers.  He  said  :  "Now  all  the  cases  admit  that  he  Is  entitled 
to  cany  on  tlic  Kame  business  wherever  he  pleases,  and  to  solicit  customers  in 
any  public  manner  that  he  pleases.  Then  it  is  argued  that  the  power  of  solic- 
iting the  whole  of  the  public  to  deal  with  him  includes  the  power  of  soliciting 
anj  one  particular  person  who  is  a  member  of  the  public.  On  the  other  hand, 
the  plaintiffs  say  this  :  '  You  cannot  violate  this  principle,  that  if  you  sell  a 
thing  jou  are  not  entitled  to  take  away  its  value.  It  is  true  that  .jou  sold  It 
without  binding  yourself  not  to  carry  on  the  same  business,  yet  you  did  sell  it 
expressly  including  the  good- will,  that  good- will  being  the  probability  of  the 
•old  customers  going  to  the  new  firm  to  which  you  have  sold  the  business. 
The  question  is,  may  you  go  to  those  very  persons  and  try  to  prevent  theii 
giving  their  custom  to  the  new  firm  ?  It  is  very  true  you  have  not  entered 
into  an  express  covenant  that  you  will  not  do  that,  but  there  is  an  implied 
covenant  to  that  effect,  for  a  person  cannot  sell  a  thing  and  destroy  the  value 
pf  it.' 

*'  I  haye  considered  the  matter  very  carefully,  and  although  the  point  is 
suggested  or  hinted  at  in  one  or  two  cases,  yet  in  no  case  I  have  been  able  to 
find  has  this  simple  question  come  before  the  consideration  of  the  court.  1 
am  of  opinion  that  the  principle  of  equity  must  prevail,  that  persons  are  not 
at  liberty  to  depreciate  the  thing  which  they  have  sold.  Sir  Rich.\kd  Bao- 
oaUjAY  put  this  question  to  me  very  forcibly  and  very  properly  :  Where  are 
you  to  draw  the  line  ?  I  will  state  what  appears  to  me  the  principle  of  the  case. 
In  a  great  number  of  cases  the  court  has  to  deal  with  a  matter  which  is  never 
precise  until  the  facts  are  brought  before  the  court.  -  There  is  no  point  on 
which  a  greater  amount  of  decision  is  to  be  found  in  courts  of  law  and  equity 
than  as  to  what  is  reasonable  ;  for  instance,  reasonable  time,  reasonable  notice 
and  the  like.  It  is  impassible  a  priori  to  state  what  is  reasonable  in  such 
cases.  Tou  must  have  the  particular  facts  of  each  case  established  before  you 
ran  ascertain  what  is  meant  by  reasonable  time,  notice  and  the  like.  So  in 
this  case  I  am  of  opinion  the  defendant  is  not  at  liberty  personally  to  solicit 
tlie  customers  of  the  old  business  to  come  to  the  new  business.     But  this  does 
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not  exclude  what  is  a  reasonable  or  fair  solicitation  of  those  costoniers  ;  tbi» 
however  is  a  matter  to  be  determined  in  each  particalar  case.  1  will  spedfjr 
what  appears  to  me  to  be  the  rule  in  the  present  case,  so  far  as  it  can  be  laid 
down.  In  the  first  place  the  new  firm,  the  defendant  in  this  case,  is  entitled 
to  publish  any  advertisement  he  pleases  in  the  papers,  stating  that  he  is  carry- 
ing on  such  business.  He  is  entitled  to  publish  any  circulars  to  all  the  world 
to  say  that  he  is  carrying  on  such  business,  but  he  is  not  entitled,  either  by 
private  letter  or  by  a  visit,  or  by  his  traveller  or  agent,  to  go  to  any  person  who- 
was  a  customer  of  the  old  firm  and  solicit  him  not  to  continue  his  bufdness 
with  the  old  firm,  but  to  transfer  it  to  him,  the  new  firm.  That  is  not  a  fair 
and  reasonable  thing  to  do  after  he  has  sold  the  good- will.  Customers,  it  is 
true,  may  be  affected  by  public  advertisements  and  public  drculars,  but  that 
does  not  in  the  slightest  degree  militate  against  the  principle  I  have  laid 
down. 

* '  Then  it  is  said,  where  are  yon  to  draw  the  line  ?  Because  this  might  happen, 
that  a  person  might  publish  circulars  in  the  papers,  which  circulars  could 
have  no  meaning  whatever,  except  as  a  solicitation  to  old  customers  of  the  old 
firm,  and  they  would  be  unmeaning  if  they  related  to  any  new  one.  If  such  a 
question  as  that  came  before  me,  exactly  in  those  terms,  I  should  hold  it  to.be 
merely  a  colorable  departure  from  what  he  was  not  to  be  allowed  to  do,  that 
is,  to  send  a  circular  to  customers  of  the  old  firm,  requesting  them  as  customers 
of  the  old  firm  not  to  go  on  dealing  with  the  person  to  whom  he  had  sold  the 
business,  but  to  retain  and  employ  him,  who  had  conducted  the  old  firm. 
That  is  the'way  I  should  look  at  it,  and  therefore  to  that  extent  I  shcxiij  grant 
the  injunction  ;  and  I  should  say  that  the  defendant  was  not  to  be  ai  liberty 
to  apply  to  any  of  the  old  customers  privately,  by  letter,  personally,  or  l^ 
traveller,  asking  them  to  continue  their  custom  with  the  defendant,  and  not  to 
go  to  the  vendees.  There  I  should  stop,  and  I  should  test  any  other  case  by 
considering  whether  it  was  within  those  limits  or  not." 

In  Oinesi  v.  Cooper,  42  L.  T.  Rep.  (N.  S.)  751,  Ch.  Div.,  upon  the  sale 
of  a  business  and  good- will,  it  was  agreed  that  the  purchaser  should  be  at 
liberty  to  use  the  name  or  style  of  the  vendors  for  a  period  of  two  years.  After 
the  expiration  of  the  two  years  the  vendors  recommenced  business  under  a 
similar  name  or  style  to  that  under  which  they  had  carried  on  the  business 
they  had  sold,  and  also  solicited  their  former  customers.  HM,  that  they 
mast  be  restrained  from  soliciting  or  in  any  way  endeavoring  to  obtain  the 
custom  of  their  former  customers.  Semble,  that  they  might  also  be  re- 
strained from  dealing  with  their  former  customers.  Jbssbl,  M.  R..  said: 
"  In  my  opinion,  having  sold  the  business,  the  attempt  to  take  it  away  from 
the  plaintiff  in  the  way  I  have  mentioned  is  neither  a  lawful  nor  an  honest 
attempt,  and  I  consider  that  I  should  not  be  performing  my  duty  in  an  ade- 
quate and  proper  manner  if  I  hesitated  to  state  for  a  moment  that  that  was  my 
opinion.  Then  I  am  told  that  there  is  some  authority  which  compels  me  to 
say  that  men  who  have  sold  their  business  for  6,000{.  are  entitled  to  solicit  the 
old  customers  of  the  business,  and  to  carry  on  the  old  trade  which  they  have 
sold.  I  should  have  been  very  much  surprised  if  any  equity  judge  had  ever 
laid  down  any  such  proposition.     The  exact  contrary  was  decided  in  the  case 
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of  Lobau^ere  t.  Dommh,  25  L.  T.  Kep.  (N.  S.)  89i.  That  oMe  k  an  aaihorlty 
^  for  H^ji^  thai  a  man  who  has  sold  the  good- will  of  his  boalBeflB  must  nol 
•oliolt  the  old  ouflkMBen  to  deal  with  him ,  bat  I  go  fa?ther  and  ai^  that  ha 
nnsl  nat  deal  with  the  old  ciutomeza.  It  ia  not  abeolately  neeeaaaiy  perhaps 
to  decide  that  on  the  present  occasion,  but  I  state  it  because  I  think  the  prop- 
ositum  should  be  thorooghly  understood  as  to  what  the  meaning  of  selling  a 
trade  la.  The  present  injunction  asked  for  from  me  is  only  to  restrain  them 
from  soliciting  the  customers  and  from  taking  away  the  plaintiffs  business^ 
which  of  course  must  be  right  anyhow  ;  but  if  I  bad  been  asked,  I  certainly 
should  have  prevented  their  dealing  with  the  old  customers.  Now  I  will  look 
at  the  authorities  which  were  cited  to  me.  In  the  case  of  Ohurtan  v.  Ihugiai, 
83  L.  T.  Bep.  57,  Wood,  V.  C.  says :  '  It  was  argued  that  Lord  Eldon  had 
laid  down  the  prindple  that  an  assignment  of  the  '  good- will  of  a  trade  rim- 
pUcUer '  (this  is  where  they  contracted  to  sell  the  trade  or  the  busineas  as  well 
as  the  good- will)  '  carries  no  more  with  it  than  the  advantage  of  occupying  the 
premises  which  were  occupied  by  the  former  finn,  and  the  chance  you  thereby 
have  of  the  customers  of  the  former  firm  being  attracted  to  those  premises.' 
But  it  would  be  taking  too  narrow  a  view  of  what  is  there  laid  down  by  Lord 
Eldon,  to  say  that  it  is  confined  to  that.  '  Good-wiU,  I  apprehend,  must  mean 
every  advantage  —  every  positive  advantage,  if  I  may  so  express  it,  as  con- 
trasted with  the  negative  advantage  of  the  late  partner  not  carrying  on  the 
business  himself — that  has  been  acquired  by  the  old  firm  carrying  on  its 
business,  whether  connected  with  the  position  in  which  the  business  was 
previously  carried  on  or  with  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the  business.' 

"  Now  I  cordially  agree  that '  any  other  matter '  does  not  mean  the  connec- 
'tion  formed  in  the  business.  The  custom  of  the  business  is  a  matter  connected 
with  the  carrying  of  it  on.  It  is  the  formation  of  that  connection  which  has 
made  the  value  of  the  thing  which  they  sold,  and  they  really  had  nothing  else 
to  sell  in  the  shape  of  good- will.  Then  the  other  case  cited  was  the  case  of 
GnUweU  v.  Lye^  which  was  a  very  peculiar  case ;  it  was  not  like  the  sale  by  a 
man  himself,  because  it  was  the  sale  of  a  thing  by  the  assignee  of  a  bankrupt. 
I  agree  that  for  some  purposes  there  is  no  distinction,  but  for  other  purposes 
there  is  a  distinction.  The  assignees  can  only  sell  property,  but  a  man  can 
sell  not  only  the  property,  but  if  I  may  so  express  myself,  a  negative  right  as 
against  himself.  He  can  stipulate  that  he  will  not  carry  on  the  business,  but 
the  assignee  of  a  bankrupt  cannot  do  that.  They  were  called  assignees  then  ; 
they  are  now  called  trustees.  They  can  only  sell  the  property.  The  selling 
a  trade  or  business  by  the  assignees  and  the  selling  of  a  trade  or  business  by 
the  man  himself  are  not  quite  the  same  things.  This  distinction  does  not  ap- 
ply however  to  the  present  case,  because  the  decision  in  the  present  case  will 
be  independent  of  the  peculiarities  existing  In  CruttoeU  v.  Lye,  Lord  Eldon 
says  (17  Ves.  841a) :  '  Tlie  question  is  whether  upon  a  fair  understanding  or  rep- 
resentation agreeable  to  the  fact  this  person  is  carrying  on  the  plaintiff's  trade: ' 
that  is  the  substance.  Is  he  carrying  on  the  business  which  he  has  sold  ? 
Now  there  were  some  curious  points  raised  in  that  case.  The  bankrupt  did 
not  carry  on  the  carrying  trade  (being  the  trade  in  that  case)  by  the  same  road. 
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Ue  used  the  same  termini,  bat  he  went  by  a  different  road.  It  was  the  case  of 
a  wagon  carrier,  and  the  question  was  about  the  good- will  which  had  been  sold 
with  the  trade  by  auction  in  lots,  the  bankrupt  liaving  carried  on  the  trade  in 
two  different  places  ;  and  the  point  was  whether  it  meant  the  trade  itself  or 
only  the  good- will  attached  to  the  property  sold.  Now  as  1  have  often  aaid,  I 
have  nothing  to  do  with  facts  in  considering  the  value  of  an  authority.  I  have 
only  to  deal  with  the  facts  as  decided  by  the  court  to  be  the  facts  on  which  the 
judgment  was  founded.  Whatever  view  may  be  taken  of  the  wording  of 
those  particulars  which  are  to  be  found  in  the  case  of  OruUtedl  t.  Lye,  Lord 
Eldon  has  told  us,  at  page  846,  what  he  considers  they  meant :  '  The  good 
will  which  has  been  the  subject  of  sale  is  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old  place.'  He  did  not  consider  that 
there  was  any  connection  except  the  chance  of  customers  who  wanted  to  go  by 
wagon  going  to  the  old  wagon  yard.  That  was  the  sort  of  business  there.  He 
said  that  that  was  all  that  was  to  be  considered  as  being  sold  or  understood  to 
be  sold  or  intended  to  be  sold.  Of  course  in  such  a  business  as  that  there  wa» 
really  nothing  more.  Lord  Eldon  continues  :  '  Fraud  would  form  a  different 
consideration,  but  if  that  effect  is  prevented  by  no  other  means  than  those 
which  belong  to  the  fair  course  of  improving  a  trade  in  which  it  was  lawful  to 
engage,  I  should  by  interposing  carry  the  effect  of  injunction  to  a  much  greater 
length  than  any  decision  has  authorized  or  imagination  ever  suggested.'  Then 
he  says :  '  What  further  was  done  ?  The  bankrupt  advertises  that  he  is  rein- 
stated in  the  carrying  business,  and  though  that  expression  may  have  a  ten- 
dency to  misconception,  yet  he  is  in  a  fair  sense  roinstated,  if  being  at  liberty, 
he  has  availed  himself  of  that  situation  to  set  up  again  that  carrying  busineaB. 
It  amounts  to  no  more  than  that  he  asserts  a  right  to  set  up  this  trade,  and  has 
set  it  up  as  the  like,  but  not  the  same  trade  with  that  sold,  taking  only  those 
means  which  he  had  a  right  to  take  to  improve  it,  and  there  is  no  fact  amoont- 
ing  to  fraud  upon  the  contract  made  with  the  plaintiff. '  That  is  the  distinction. 
This  in  my  opinion  is  a  fraud  on  the  contract.  He  goes  on  to  say  :  '  The 
question,  whether  under  the  cireumstances  the  plaintiff  is  to  carry  the  agree- 
ment into  execution  if  the  assignees  have  taken  from  him  actively  the  benefll 
of  that  contract,  is  very  different,  but  whatever  opinion  may  be  held  on  thia 
transaction  in  that  view  of  it,  I  do  not  see  the  fraud  upon  which,  as  a  judge  in 
equity,  I  can  lay  my  hand,  and  I  dare  not  from  this  place  so  deal  with  it.'  So 
that  he  came  to  the  conclusion  that  what  the  bankrupt  was  doing  was  not  to 
interfere  with  that  which  was  sold,  and  which  was  simply  the  chance  of  cus- 
tomers resorting  to  the  old  place,  and  that  he  had  not  committed  a  fraud  on 
any  contract  entered  into  by  him  or  the  assignees,  and  therefore  he  decided 
that  he  could  not  interfere.  How^that  case  bears  out  the  proposition  that  a. 
man  may  the  next  day  set  up  in  the  same  business,  that  is,  he  may  solidt  the 
same  customers  and  do  the  same  trade,  buy  at  the  same  place  and  sell  at  the 
same  place,  and  in  all  respects  carry  on  the  identical  business  which  he  had 
sold.  I  myself  do  not  understand.  It  is  only  one  illustration  of  many  which 
have  come  before  me,  of  what  was  said  by  an  eminent  lord  chancellor,  that 
counsel  sometimes  have  sought  for  an  authority  for  lack  of  argument.     Indeed 


JANUARY  TERM,  1883.  22T 

Bergamini  v.  Bastian. 

if  Oruttoell  t.  Lye  is  to  be  rightlj  considered,  it  appears  to  me  to  show  tliat  if 
Lord  Eldon  had  thought  that  wliat  the  bankrupt  was  doing  was  a  fraud  on 
the  contract,  he  certainly  would  have  granted  the  injunction.  That  as  I  have 
said,  is  my  opinion  here,  and  I  have  no  hesitation  in  granting  the  injunction 

r 

asked  for." 

B.  and  D.,  carrying  on  business  as  ironmongers  in  partnership,  agreed  that 
the  partnership  should  be  dissolved  ;  that  the  stock  and  good- will  should  be 
iaken  by  L.,  who  would  continue  the  business  on  his  own  account ;  and  that 
&  would  retire  from  the  business  and  not  commence  business  as  an  ironmonger 
in  Bradford  or  within  ten  miles  thereof  for  ten  years  (except  in  Leeds,  in  which 
case  he  should  not  do  business  in  Bradford,  directly  or  indirectly).  The  de- 
fendant, within  ten  years,  commenced  the  business  as  an  ironmonger  at  Leeds, 
and  solicited  customers  of  the  old  firm.  Held,  that  an  injunction  ought  to  be 
granted  only  to  restrain  the  defendant  from  soliciting  the  customers  of  the  old 
firm,  bat  not  to  restrain  him  from  dealing  with  them.  Decision  of  Jbsssl,  M. 
R.,  reversed,  OineH  v.  Cooper,  43  L.  T.  Rep.  (N.  S.)  751 ;  L.  R.,  14  Ch.  Dlv. 
IS06,  disapproved  on  this  point.  Citing  Labouehere  v.  Daumon,  L.  R.,  18  £q.  8^ ; 
Qkurtan  v.  Douglas,  Johns.  174.  Ct.  of  Appeal,  July  27,  1880.  Leggott  v. 
Barrett,  Opinions  by  Jambs,  Brett  and  Ck)TTON,  L.  JJ.,  43  L.  T.  Rep.  (N. 
8.)  641 ;  8.  c,  15  Ch.  Div.  306. 

Jambs,  L.  J.,  said :  *'  The  master  of  the  rolls  seemed  to  assume  that  a  man 
in  dealing  with  a  customer  was  really  doing  something  which  was  absolutely 
dishonest,  and  was  plainly  stealing  that  which  he  had  sold.  I  need  hardly 
say  that  I  am  unable  to  come  to  that  conclusion.  Even  if  we  look  at  the  pre- 
vious agreement,  it  is  very  plain  what  was  agreed  to.  I  cannot  find  the  words 
'Obadiah  Barrett  will  retire  from  business '  (those  are  the  strongest  words  and 
the  only  vrords  from  which  any  such  contention  could  be  derived),  mean  that  he 
will  never,  directly  or  indirectly,  under  any  circumstances,  have  any  dealings 
with  any  customer  who  chooses  to  come  to  him  and  who  happens  to  have  bees 
a  customer  of  the  former  firm.  It  means  that  you  are  not  to  solicit  customers. 
If  the  man  was  to  open  a  shop  in  a  place  where  he  was  authorized  to  do  it, 
and  not  within  ten  miles  of  Bradford,  I  cannot  compel  myself  to  see  any  Im- 
plied obligation  upon  him,  whether  legal  or  moral,  to  shut  his  door  against  a 
customer  who  comes  to  him  of  his  own  free  will.'* 

Brett,  L.  J.,  said  :  "  It  was  that  he  might  have  set  up  business  next  door, 
subject  only  to  this,  that  he  was  not  to  solicit  customers,  but  not  subject  to 
this,  that  if  customers  chose  to  come  and  deal  with  him  without  being  solic- 
ited, is  not  only  to  enjoin  him  but  to  enjoin  them,  for  it  prevents  them  from 
having  the  liberty  which  any  body  in  the  country  might  have  of  dealing  with 
whom  they  like.  If  they  are  induced  by  his  solicitations,  that  is  a  different 
thing,  but  it  seems  to  me  that  it  would  be  ^^ite  wrong  to  imply  any  contract 
that  he  will  not  deal  with  people  who  come  of  their  own  accord  to  deal,  even 
though  they  were  former  customers.  There  has  been  no  authority  cited  for 
cuch  extension  of  the  rule,  except  the  view  of  the  master  of  the  rolls  in  that 
former  case.  Of  course  one  hesitates  when  one  finds  that  the  master  of  the 
tolls  had  such  a  strong  view,  but  we  are  bound  to  act  upon  our  own  convic- 
llcns,  and  having  heard  all  that  can  be  said  in  support  of  the  view  of  the  maa> 
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ter  of  the  rolls,  I  confefls  I  cannot  agree  with  it  and  therefore  I  think  that 
these  additional  words,  which  are  ohjected  to,  ought  not  to  be  pat  into  this  in- 
junction." 

CkXTTOK,  L.  J.,  said :  "  It  is  a  question  whether  or  not  there  is  anj  thing  ia 
the  sale  of  a  good-will  which  can  prevent  the  seller  from  dealing  with  the  cus- 
tomers of  the  old  firm.  Assuming  that  the  contract  and  the  deed  are  in  the 
same  terms,  is  there  any  thing  wliich  will  Justify  the  court  in  construing  a 
sale  of  good- will  as  an  implied  contract  not  to  deal  with  any  customers  of  the 
old  business,  the  good- will  of  which  was  sold  ?  In  my  opinion  not.  Here  the 
parties  were  dealing  with  that  upon  which  the  law  had  put  a  definite  and  fixed 
interpretation.  It  was  well  known  what  a  sale  of  good-will  implied,  and  sub- 
ject to  the  question  whether  it  does  justify  the  previous  part  of  the  injunction 
in  this  case,  which  I  am  not  in  any  way  dealing  with,  although  many  cases 
have  dealt  with  the  effect  of  the  sale  of  a  good- will,  no  case  has  ever  laid 
down  that  a  man  who  had  sold  his  good- will,  although  he  set  up  a  shop  next 
door,  was  not  justified  in  dealing  with  the  customers  of  the  old  firm  whom  he 
did  not  solicit  to  come  there.  Qood-will,  possibly,  in  some  of  the  later  cases» 
has  been  a  little  extended,  but  undoubtedly  the  cases  have  established  that  the 
sale  of  good-will  does  prevent  a  man  from  representing  that  he  is  carrying  on 
the  old  business  or  that  he  is  the  successor  of  it  and  in  that  way  trying  to  get 
the  customers  of  the  partnership.  But  in  Churton  v.  Douglas,  Johns.  174,  the 
judgment  of  the  vice-chancellor  quite  concurs,  I  think,  with  the  previous  de- 
d^ons,  in  assuming  that  the  defendant  might,  if  he  thought  fit,  have  carried 
on  business  with  the  customers  of  the  old  firm,  provided  that  he  did  not  rep- 
resent to  them  that  this  was  the  old  business,  or  that  he  was  the  successor  in 
business  of  the  old  firm.  Therefore  to  say  that  the  defendant  should  not  be 
at  liberty  to  deal  with  any  customer  whom  he  did  not  solicit  to  deal  with  him, 
is  to  g^ve  a  forced  interpretation  to  the  words  used.  In  my  opinion  that  is 
not  the  fair  meaning  of  a  sale  of  good- will." 

In  Mbgfifrd  v.  Oourtenayt  Ch.  Div.,  July,  1881,  a  partnership  between  M.  & 
Cw,  in  the  business  of  wine  merchants,  having  determined  at  the  end  of  seven 
years  by  efiluxion  of  time,  and  M.  being  entitled  to  the  good-will.  C.  proposed 
to  issue  a  circular  to  all  the  customers  of  the  firm  and  the  trade  generally, 
which  after  announcing  that  he  had  joined  another  firm  of  wine  merchants, 
and  drawing  attention  to  one  of  their  circulars  which  was  annexed,  continued: 
"  I  take  this  opportunity  to  thank  you  for  your  valued  support  during  the  last 
seven  years,  and  to  solicit  a  continuance  of  the  same  in  the  future."  The  an- 
nexed circular  was  an  announcement  by  F.  &  Co. ,  an  old  established  firm  of 
wine  merchants,  that  C.  had  joined  their  firm,  and  concluded  as  follows: 
"  Thanking  you  for  your  support^in  the  past,  and  soliciting  a  continuance  in 
the  future  to  the  new  firm."  M.  having  objected  to  these  circulars  being 
issued,  C.  proposed  to  omit  the  words  "and  to  solicit  a  continuance  of  the  same 
in  future.'*  ffeld^  that  the  circulars  amounted  to  a  suggestion  that  the  new 
firm  were  the  successors  in  trade  of  the  old  firm,  and  that  C.  must  be  restrained 
from  issuing  either  of  the  three,  and  from  applying  to  any  person  who  was  a 
customer  or  correspondent  of  the  old  firm  and  asking  them  to  deal  with  him 
or  not  to  deal  with  M.     Fry,  J.,  said  :    "Mr.  Mogford  is  therefore  a  pur- 
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ebaeer  of  the  good>will  from  Mr.  Gonrtooa/.  The  right  of  Mr.  Mogford  to 
poBBeas  the  good- will  is  not  protected  hy  any  prohibitory  covenant.  Mr. 
Conrtenay  has  not  entered  into  any  stipulation  limiting  his  rights  as  a  trader, 
•xeept  BO  far  as  they  are  limited  by  his  being  the  vendor  of  the  good  will  of 
the  wine  business.  The  rights  of  a  late  partner  who  has  no  interest  in  the 
^ood-will  of  the  old  business  to  carry  on  trade  are  somewhat  refined.  They 
amount,  I  think,  shortly  to  this,  that  he  may  carry  on  a  similar  trade  or  similar 
business,  but  he  cannot  carry  on  the  identical  business ;  he  is  at  liberty  to  do 
every  thing  which  flows  from  the  right  to  carry  on  a  similar  business ;  he  is 
prohibited  or  liable  to  be  restrained  from  doing  any  thing  which  conduces  to 
his  canying  on  the  identical  business  ;  but  what  acts  come  within  either  of 
those  classes  is  a  question  of  very  considerable  nicety.  In  the  case  of  Churian 
V.  Dougku,  88  L.  T.  Rep.  67;  Johns.  174,  the  late  Lord  Hathbblbt  (Wood, 
V.  C,  as  he  then  was),  came  to  the  conclusion,  which  Cotton, L.  J.,  In  LeggoU 
V.  Barrett,  48  L.  T.  Rep.  (N.  S.)  641,  considered  to  be  in  accordance  with  the 
previous  decisions,  that  such  a  person  might,  if  he  thought  fit,  have  carried 
<m  buriness  with  the  customers  of  the  old  firm,  provided  that  he  did  not  pro- 
fess to  them  that  his  was  the  old  business,  or  that  he  was  the  successor  in 
basinees  of  the  old  firm ;  but  at  the  same  time  it  has  been  determined  by 
Lord  RoMiLLT,  in  the  case  of  Labouehere  v.  Dawearit  25  L.  T.  Rep.  (N.  8.)  894, 
which  has  received  the  assent  of  the  Court  of  Appeals,  that  the  person  who 
has  sold  the  good-will  of  a  business  *  must  not  ask  any  customers  of  the  old 
business  to  deal  with  the  defendant  or  not  to  deal  with  the  purchaser.'  I 
intend,  for  the  purposes  of  the  present  moment,  to  proceed  on  the  lines  of 
those  two  judgments,  and  the  question  I  have  therefore  to  ask  myself  is  this: 
Did  the  defendant  intend,  on  the  80th  June,  when  the  action  was  begun,  to 
suggest  in  any  way  that  he  was  the  successor  in  business  of  the  firm  of  Mog- 
ford, Conrtenay  &  Co.,  or  did  he  intend  in  any  way  to  ask  the  customers  of  the 
old  firm  to  continue  to  deal  with  himself,  or  not  to  deal  with  the  plaintiff? 
Matters  stand  in  this  way  *  On  the  28th  June  of  this  year  the  defendant 
showed  the  plaintiff  a  printed  circular,  and  stated  his  intention  to  issue  that  on 
the  lst*July.  That  <drcular  was  in  these  terms.  [His  Lordship  read  the  de- 
fendant's original  circular,  and  continued.]  It  is  obvious  that  that  circular  in 
terms  is  addressed  to  old  customers  of  the  firm,  and  that  this  language  is  prop- 
erly applicable  to  nobody  else.  It  appears  from  the  statement  in  the  afildavit 
of  the  plaintiff,  which  is  not  contradicted,  that  the  intention  of  the  defendant 
was  to  issue  it  to  that  class  of  persons,  the  customers  of  the  old  firm,  and  also 
to  the  trade,  which  I  understand  to  mean  those  persons  who  are  concerned  in 
the  wine  trade,  and  who  are  therefore  interested  in  knowing  the  changes 
which  are  effected  in  partnerships  ;  but  there  is  no  evidence  before  the  court 
to  infer  any  intention  to  issue  that  circular  to  the  public  generally,  or  to  per- 
sons (not  customers  of  the  old  firm)  who  are  likely  to  buy  wine  ;  in  fact,  I  re- 
peat, the  language  of  the  circular  is  not  applicable  to  them.  Now  it  appears 
before  the  action  had  begun,  a  correspondence  had  taken  place  between  the 
parties,  and  that  it  was  the  intention  of  the  defendant,  before  the  action  had 
begun,  to  make  an  alteration  in  the  terms  of  the  circular  ;  and  the  intention  to 
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make  the  alteration  had  been  commonicated  to  the  plaintiff,  although  the  prp- 
dae  nature  of  the  alteration  had  not  been  made  known  to  him.  It  becomes 
then  in  my  judgment  verj  material  to  consider  whether  the  alteration  which 
was  so  proposed  and  of  the  intention  to  make  which  the  plaintiff  had  a  general 
knowledge,  was  such  an  alteration  as  satisfied  the  rule  I  have  endeavored  to 
lay  down.  The  alteration  intended  was  this,  it  was  intended  to  strike  out 
from  the  circular  the  words,  *and  to  solicit  a  continuance  of  the  same  in 
future,*  leaving,  however,  the  expression  of  thanks  for  '  valued  support  during 
the  last  seven  years  ; '  but  when  the  circular  to  which  it  was  intended  to  be 
attached  is  brought  to  my  attention,  as  it  has  been,  a  copy  of  the  latter  having 
been  handed  up  to  me  by  the  defendant's  counsel  as  being  the  circular  in  ques- 
tion, I  find  that  that  is  a  circular  signed  by  Fickus  &  Ck>.,  in  wliich  they  state  : 
[His  Lordship  read  the  circular  of  Messrs.  Fickus  &  Co.,  and  continued.]  Do 
they  affect  to  thank  the  whole  of  the  trade  for  past  support  ?  It  seems  to  me 
that  that  being  addressed  to  the  customers  of  the  old  firm  of  Mogford,  Courte- 
nay  &  Co.,  it  must  mean  by  implication  this :  '  We,  Fickus  &  Co.,  have  become 
Fickus,  Courtenay  &  Co.,  and  having  become  Fickus,  Courtenay  &  Co.,  we  are 
the  successors  of  Mogford,  Courtenay  &  Co.,  and  we  therefore  thank  you  for 
your  past  support  of  Mogford  &  Co.*  It  seems  to  me  that  Is  the  only  inference; 
and  the  only  evidence  to  rebut  that  was  this,  that  it  was  suggested  that  it  was 
intended  to  send  that  circular  to  the  old  customers  of  Fickus  &  Co.  There  is 
not  a  tittle  of  evidence  of  that ;  the  only  evidence  is  of  the  intention  to  send 
out  the  circular  of  the  28th  to  the  customers  of  the  old  firm.  I  think  there- 
fore it  is  the  suggestion  that  Fickus,  Courtenay  &  Co.  were  to  be  the  success- 
ors in  trade  of  the  old  firm  of  Mogford,  Courtenay  &  Co. ;  and  that  was  a  vio- 
lation of  the  right  of  the  plaintiff  as  a  purchaser  of  the  good- will  from  Mr. 
Courtenay.  I  accordingly  grant  an  injunction  restraining  the  defendant  from 
issuing  the  three  circulars  specifically,  and  also  restraining  the  defendant,  his 
partners,  servants  and  agents  from  applying  to  any  person  who  was  a  customer 
or  correspondent  of  the  late  firm  prior  to  the  30th  June.  privat«ly.  by  letter, 
personally,  or  by  a  traveller,  asking  such  person  or  correspondent  to  continue 
to  have  dealings  with  the  defendant  or  not  to  deal  with  the  plaintiff..  I  en- 
large the  words  which  were  used  by  the  late  master  of  the  rolls  in  Labou- 
ehere  v.  Dawson^  from  '  customer'  to  '  customer  and  correspondent/  because  it 
appears  that  a  considerable  part  of  the  value  of  the  trade  depends,  not  upon 
persons  who  are  distinctly  customers,  but  upon  agencies  and  correspondents; 
and  therefore,  as  the  same  principle  applies  to  both,  I  think  it  is  only  just  to 
extend  it.  I  say  nothing  about  the  costs  of  this  motion,  and  I  only  grant  the 
injunction  to  the  hearing  of  the  cause." 

In  Grimm  v.  Warner,  45  Iowa,  106,  it  was  held  that  a  contract  for  the  sale 
of  the  good -will  of  a  business  and  not  to  engage  in  the  same  business  at  the 
same  place  does  not  bind  the  vendor  to  abandon  his  trade  or  occupation,  and 
he  may  serve  as  an  employee  of  one  who  is  engaged  in  the  same  kind  of  busi- 
ness in  the  same  place.  The  court  said  :  "It  cannot  be  claimed  that  the  sale 
of  the  good- will  of  a  business  will  bind  the  seller  farther  than  that  he  will  do 
no  act  which  will  interfere  with  the  purchaser  retaining  tbe  customers  that  at 
the  time  of  the  contract,  patronized  the  seller.     He  is  1)ound  lo  do  no  act  which 


JANUARY  TERM,  1883.  231 

Bergamini  ▼.  Bastian. 

%YilI  diyert  the  bariness  whieli  he  transfers  to  the  parchaser.  The  establishing 
of  a  new  business  of  the  same  kind  might  have  such  an  effect.  Authorities 
however  are  to  be  found  which  hold  that  this  would  not  be  breach  of  a  con- 
tract transferring  good  will.  See  Bupp  v.  (her,  2  Brews.  138 :  White  v.  Jones, 
1  Abb.  Pr.  (N.  S.)  328,  and  authorities  cited.  But  it  is  very  plain,  the  seller 
will  not  violate  his  contract  hy  serving  other  persons  in  the  same  business,  if 
he  had  no  part  in  bringing  into  existence  the  rival  establishment.  The  con- 
tract for  tlie  sale  of  good- will  is  not  to  be  construed  into  an  undertaking  that 
the  vendor  .shall  abandon  his  trade,  pursuit  or  occupation.  If  he  may  exer- 
dae  it  without  violating  his  contract,  he  surely  can  take  employment  of  any 
one,  if  he  acts  in  good  faith  and  does  not  do  so  for  the  purpose  of  establishing 
a  rival  business. " 

The  right  of  a  purchaser  of  a  business,  together  with  the  good- will,  from 
the  trustees  in  bankruptcy,  does  not  extend  to  restrain  the  bankrupt  from  bona 
fide  commencing  a  fresh  business  and  from  seeking  assistance  in  it  from  his 
old  friends  and  customers.  See  Labouehere  v.  Datoson,  25  L.  T.  Rep.  (N.  S.) 
894 :  Genen  v.  Coaper,  42  id.  751 :  Leggett  v  Barrett,  43  id.  641 :  CrutweU  v. 
Lye,  17  Ves.  335  ;  Cook  v.  Cooling  ridge,  referred  to  Collyer  on  Partnership,  215 ; 
Johnson  V.  EeUeley.  11  L.  T.  Rep.  (N.  S.)  295 ;  Hudeon  v  Osborne,  21  id.  886  , 
Sookham  v.  Pottage,  L.  R..  8  Ch.  App.  91.  Court  of  Appeal,  December  21, 
1881.  Walker  v.  Mottram.  Opinion  by  Baooallay,  Lush  and  Lzkdlbt,  L. 
JJ..  45  L.  T.  Rep.  (N.  8  )  659 :  19  Ch.  Div  35. 

In  Pearmm  v.  Pearson,  £ng.  Ct.  App  July,  1884,  the  defendant's  father 
carried  on  a  business  under  the  firm  of  "James  Pearson."  He  died,  and  the 
business  was  then  carried  on  under  the  same  style  by  the  plaintiff,  T.  Pearson 
(his  brother  and  trustee)  and  the  defendant.  Litigation  arose,  which  wa^' 
however  terminated  by  an  agreement,  embodied  in  an  order  of  court.  By 
this  agreement  the  defendant,  J.  Pearson,  sold  his  share  in  the  business  to  the 
plaintiff,  T.  Pearson,  and  the  right  was  reserved  to  J.  Pearson  to  carry  on  a 
similar  business  in  any  place  he  might  wish,  and  to  use  the  style  James  Pear- 
son, while  T.  Pearson  was  to  discontinue  carrying  on  the  business  under  that 
name.  J.  Pearson  shortly  afterward  started  the  same  class  of  business,  and 
sent  round  a  circular  to  the  old  customers  of  the  former  firm,  soliciting  their 
custom.  This  action  was  then  brought  to  restrain  him  from  doing  so.  Tbe 
Court  of  Appeal  refused  to  restrain  the  defendant,  both  Baggallay,  L.  J. . 
and  Cotton,  L.  J.,  concurring  in  the  opinion  that  Labouehere  v.  Dawson  wan 
wrongly  decided.  They  said  :  "  If  a  man,  after  selling  his  good- will  and  busi- 
ness, might  set  up  in  the  same  business  and  say,  without  any  deception,  that 
he  had  been  a  member  of  the  old  firm,  was  not  this  an  invitation  to  customers 
of  the  old  firm  to  come  and  deal  with  him  ?  They  could  not  see  where  the 
)in('  was  to  be  drawn.  If  the  vendor  might  not  advertise  publicly,  why 
might  not  he  solicit  business  from  the  old  customers  by  private  letters?" 
LiNDLKY,  L.  J.,  agreed  iu  refusing  to  restrain  the  defendant,  but  he  did  not 
take  the  same  view  of  Laboiiehere  v.  Dawean,  as  his  fellow  lords  justices.  He 
thought  that  case  was  quite  rightly  decided,  as  it  merely  extended  the  doc- 
trines of  the  older  cases ;  he  could  not  say  that  he  thought  the  principle, 
which  was  that  ft  iimn  shonld  not  derogate  frr>in  his  own  grant,  was  wrong. 
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**  If  the  ooaiis/*  he  aaid.  '*  had  exteaded  the  pnn<:i|>le  still  further,  and  had 
said  that  a  man  who  sold  his  hiudneaa  and  good-will  should  not  be  allowed  to 
start  a  ziTal  buslnaeB  in  opposition  to  his  porehaser,  it  would  have  been  right . 
but  the/  had  not  done  so.*'  He  did  not  however  go  into  the  qnesHoii,  as  he 
did  not  think  that  it  would  apply  to  the  present  case,  for  the  agreement  was 
not  one  between  an  ordinary  vendor  and  purcliaser,  but  one  entered  into  for 
the  purpose  of  settling  disputes  which  had  arisea  between  the  parties. 
.  See  note  85  Am.  Bep.  540. 

It  may  be  laid  down  as  settled  law  that  on  an  unconditional  sale  of  the  good- 
will of  a  business  —  (1.)  The  vendor  can  set  up  a  similar  business.  (3.)  He 
cannot  use  the  name  of  the  old  firm.  (8.)  But  he  may  solicit  the  flavors  of 
the  old  customers,  both  by  public  advertisement  and  by  private  solicitation. 


EuGSTBB  y.  Wbst. 

05  La.  Ann.  UP.) 
Cbwirsrt — prfMwtion  of  pwformcmu  -^  mot  of  CM. 

Perf onnance  of  a  contract  to  deliver  com  within  twenty  days  is  not  ezcussd 
by  the  freezing  of  a  river  on  the  eleventh  day»  when  timnsportatloB  could 
have  been  made  in  some  other  way.* 

SUIT  for  damages.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Blane  d  Buikr^  for  appellants. 

SingUion  A  Browne,  for  appellees. 

MAKKiiiray  J.  Eagster  &  Go.  bought  60,000  bushels  of  com  on 
December  14,  1878,  from  the  defendants  who  contracted  to  ship  it 
from  the  Ohio  river  within  twenty  days  from  the  date  of  purchase, 
and  to  deliver  at  New  Orleans  alongside  ship.  Plaintilb  bought 
the  com  for  shipment  to  Europe,  and  had  chartered  the  steamship 
Minnie  Irwin  in  Europe  to  carry  the  cargo.  The  defendants  failed 
to  ship  the  com  from  the  Ohio  river  within  twenty  days  from  the 
date  of  the  contract.  It  was  not  shipped  until  the  latter  part  of 
January,  1879,  and  not  delivered  to  the  Minnie  Irwin  at  New  Or- 
leans until  February  8  following.  That  ship  arrived  at  that  port 
early  in  January,  and  her  lay  days  expired  on  the  20th  of  that 

•See  86  Am.  Bep.  486;  also  Ward  v.  Vance,  9S Peon.  St.  499;  Steele  v.  Bwk 

(61  ni.  848).  14  Am.  Rep.  60. 
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month,  from  which  day  she  was  entitled  to  demarrage  at  the  rate 
of  £30  sterling  per  day.  The  delay  was  prolonged  until  her  demur- 
rage was  swelled  to  £600,  or  12,928  in  our  currency,  which  the 
plaintifb  were  compelled  to  pay. 

This  suit  is  for  the  recoyery  of  that  sum  from  the  defendants. 

They  admit  that  they  agreed  to  ship  the  com  from  Mount 
Vernon  on  the  Ohio  river  within  twenty  days  from  the  date  of  their 
contract,  but  aver  that  the  shipment  was  to  be  by  the  steam  tug 
Churett  and  barges,  and  that  such  shipment  and  any  shipment  was 
prevented  by  the  freezing  of  the  Ohio  river  on  or  about  December 
22,  by  reason  whereof  that  river  was  closed  to  navigation.  They 
allege  that  the  com  was  at  Mount  Vernon  within  the  twenty  days 
ready  for  shipment,  and  would  have  been  shipped  within  that  time 
but  for  the  suspension  of  navigation,  which  suspension  lasted  uniil 
about  January  25,  when  the  tug  proceeded  to  Mount  Vernon,  took 
the  corn  in  her  barges,  and  delivered  it  at  New  Orleans  as  soon 
thereafter  as  was  possible. 

They  claim  to  be  discharged  from  liability  by  the  freezing  of  the 
river,  which  they  insist  was  a  fortuitous  event. 

The  testimony  satisfactorily  shows  that  the  shipment  by  the  tug 
Garrett  was  not  stipulated  in  the  contract,  and  formed  no  part 
thereof.  It  was  not  material  to  the  plaintiffs  by  what  boats  the 
com  was  transported  down  the  river,  and  if  the  defendants'  allega- 
tion be  true  that  no  boat  whatever  could  then  navigate  it,  it  should 
seem  unimportant  to  their  defense,  if  it  be  good  in  other  respects, 
whether  the  transportation  was  to  be  by  a  particular  tug  or  not. 
Is  then  the  defendants'  non-compliance  with  their  contract  excused 
by  the  Code  under  the  circumstances  of  this  case  on  the  ground 
alleged  by  them  ? 

Where  by  a  fortuitous  event  or  irresistible  force  the  debtor  is 
hindered  from  giving  or  doing  what  he  has  contracted  to  give  or  to 
do,  or  is  from  the  same  causes  compelled  to  do  what  the  contract 
bound  him  not  to  do,  no  damages  can  be  recovered  for  the  inexe- 
cution  of  the  contract. 

There  are  two  exceptions  to  this  rule:  1.  When  the  party  in  de- 
fault has  by  his  contract  expressly  or  impliedly  undertaken  the 
risk  of  the  fortuitous  event,  or  the  irresistible  force ;  2.  If  the  for- 
tuitous event  or  case  of  force,  was  preceded  by  'some  fault  of  the 
debtor,  without  which  the  loss  would  not  have  happened.  Bev. 
Civ.  Code,  art.  1933,  paragraphs  2  and  3. 
Vol.  XLVni  —  30 
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/rhe  Code  defines  a  fortuitous  event  to  be  that  which  happens  by 
a  cause  which  we  cannot  resist,  and  those  accidents  are  said  to  be 
caused  by  superior  force  which  human  prudence  can  neither  foresee 
nor  prevent.  Art.  3556.  The  Pandectes  Franfaises  teach  that  on 
eniend  par  casfortuits  lea  accidens  qu*on  n*a  pu  7ii  pr/voir  ni  empS- 
eher.  So  Emcrigon  on  Insurances.  2S5,  by  accident  (c(t»fortuit) 
is  meant  a  superior  force  which  cannot  be  foreseen  nor  resisted.  In 
its  legal  sense  fortuitous  event  is  synonymous  with  ''act  of  Ood  " 
in  the  common  law.  It  is  not  imperative  in  this  case  to  say  whether 
or  not  the  freezing  of  the  Ohio  river  in  mid-winter  is  a  fortuitous 
event  as  defined  by  the  Code.  It  would  seem  such  an  event  might 
reasonably  be  expected  in  that  latitude  at  that  time,  that  it  was 
probable  and  seasonable. 

The  proof  is  that  the  cold  set  in  about  December  20,  and  attracted 
Eugster's  notice,  who  expressed  to  the  defendants  his  apprehensions 
pf  a  freeze,  warned  them  of  the  danger,  and  urged  them  to  forward 
the  corn.  Prados,  a  member  of  the  defendant  firm,  did  not  share 
i^his  apprehension  because  the  river  was  very  full,  and  as  he  said, 
could  not  freeze  thei\,  however  intense  the  cold.  The  river  did 
freeze  on  the. 25th,  and  navigation  was  not  resumed  until  January 
]  5.  For  eleven  days  after  the  contract  was  made  the  river  was  un- 
obstructed, and  the  corn  could  have  been  shipped  without  hindrance. 
A  steam  tug  and  barge  left  a  point  on  the  river  opposite  Mount 
.Vernon  as  }ate  as  the  eleventh  day.  The  defendants  neglected  to 
ship  —  indeed  made  no  effort  to  ship  —  while  the  river  was  in  this 
favorable  condition,  and  thus  committed  a  fault,  thereby  coming 
within  the  terms  of  one  of  the  exceptions  just  cited  from  the  Code. 
.  But  they  are  equally  within  the  terms  of  the  other  exception. 
They  were  to  deliver  the  corn  from  the  Ohio  river  between  Decem- 
ber 14  and  January  3,  the  season  when  severe  cold  is  usual,  and  a 
frozen  river  an  event  tliat  might  be  foreseen.  It  was  a  contingency 
so  probable  and  so  seasonable  that  it  ought  to  have  entered  into 
their  calculation  of  the  time  for  the  execution  of  the  contract,  and 
no  doubt  would,  but  for  their  confidence  in  the  impossibility  of  its 
occurrence  in  the  then  stage  of  the  river.  In  either  case  they  must 
be  presumed  to  have  contracted  with  reference  to  it.  The  assump- 
tion of  the  risk  of  the  freeze  is  implied  from  the  nature  of  the 
contract  and  the  time  and  manner  of  its  execution.  If  then  we 
concede  the  principle  that  the  defendants*  counsel  contend  for,  and 
sidmit,  nay  oven  decide,  that  the  freezing  of  the  river  is  a  fortuitous 
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event  within  the  mexuiing  of  the  Code,  the  defendants  are  expressly 
excluded,  from  immunity  from  liability  for  damages  for  the  inexe- 
cation  of  their  contract,  by  the  qualifications  which  the  Code  makes 
of  the  rule  they  invoke. 

The  modifications  of  that  rule,  which  are  a  part  of  art.  1933, 
seem  to  have  escaped  the  notice  of  the  counsel.  They  quote  the 
rule  in  their  brief  alone,  and  ignore  the  exceptions,  which  have 
such  important  bearing  on  the  case. 

But  was  it  a  fault  to  have  failed  to  ship  within  eleven  days  when 
the  contract  expressly  stipulated  twenty  ?  The  defendants  claim 
they  had  the  full  term  in  which  to  ship,  and  could  wait  if  they 
pleased  until  sunset  of  the  last  day.  Rev.  Civ.  Code,  art  2057. 
A  contract  may  be  passively  violated  by  not  doing  what  was  cove- 
nanted to  be  done  at  the  time,  or  in  the  manner  implied  from  the 
nature  of  the  contract,  as  well  as  that  stipulated  in  it.  Rev.  Civ. 
Code,  art.  1931.  If  the  defendants  had  shipped  on  the  last  day  pf 
the  term,  they  would  doubtless  have  pleaded  that  as  a  literal  ful- 
fillment of  their  contract,  with  what  success  it  is  needless  to  inquire, 
but  when  they  chose  to  wait  until  that  time,  with  the  impending 
danger  of  a  freeze  of  the  river  in  mid-winter,  they  must  be  held  to 
have  taken  the  risk  of  such  occurrence.  It  was  implied  from  the 
nature  of  the  contract,  and  the  time  and  manner  of  its  execution. 

The  term  is  always  presumed  to  be  in  favor  of  the  debtor  unless 
it  result  from  the  stipulation,  or  from  circumstances  tliat  it  was 
also  agreed  upon  in  favor  of  the  creditor.  Rev.  Civ.  Code,  art. 
2053.  The  circumstances  of  this  case  show  that  the  term  was  fixed 
with  reference  to  the  plaintiffs'  need  to  have  the  com  here  to  meet 
the  ship  ordered  from  Europe.  She  reached  this  port  about  January 
4,  but  was  not  entitled  to  demurrage  until  the  20th.  Had  the 
shipment  been  made  as  prudence,  and  a  due  regard  to  the  prob- 
ability of  obstruction  to  navigation  by  ice  demanded,  the  corn  would 
have  reached  here  before  the  demurrer  began.  The  defendants 
were  guilty  of  negligence  and  want  of  proper  forecast,  and  these 
are  expressly  stated  by  Mr.  Story  to  entail  liability  for  losses  occti- 
sioned  by  the  identical  event  occurring  in  this  case.  2  Cent., 
8  752  c. 

In  enumerating  the  causes  which  would  relieve  a  freighter  from 
liability  for  demurrage  on  the  one  hand,  and  impose  that  habihty 
on  him  on  the  other  hand,  a  writer  on  this  special  subject  lays  down 
rules  supported   by  authorities,  among  which   are    these:  *'Tlic 
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freighter  does  not  become  liable  to  farther  demurrage,  if  after 
haying  Bailed,  the  ship  be  driven  back  to  port  by  ieuiyerse  winds  and 
be  by  them  detained,  as  for  instance  by  frost  or  bad  weather. 
*  *  *  But  the  freighter  is  not  excused  from  the  payment  of 
demurrage  for  not  loading  or  unloading  the  yessel  within  the  lay 
days,  because  the  port  of  loading,  or  the  riyer  by  which  the  goods 
were  to  be  conyeyed  to  that  port,  was  frozen  up.  1  Elay  Ship- 
masters and  Seamen,  154-5. 

So  where  peas  were  shipped  from  Canada  to  be  carried  to  New 
York,  but  owing  to  the  carrier's  neglect  and  inexcusable  delay  they 
were  stopped  on  the  way  by  the  freezing  of  the  lakes,  and  the  carrier 
refused  to  transport  them  by  rail,  it  was  held  that  damages  were 
recoyerable.     Field  Dam.,  §  386. 

There  cannot  be  any  doubt  if  the  defendants  had  not  persisted  in 
the  attempt  to  ship  by  the  tug  Oarrett  and  barges  and  in  no  other 
way,  the  com  could  and  would  have  been  delivered  before  the  de- 
murrage began,  notwithstanding  the  freeze.  The  fact  that  that  tug 
and  her  barges  belonged  to  them  explains  their  persistence,  but 
does  not  excuse  it.  Mr.  Parsons  states  the  rule  to  be  —  the  non- 
performance of  a  contract  is  not  excused  by  the  act  of  Ood  where  it 
may  be  substantially  carried  into  efFect,  although  the  act  of  God 
makes  a  literal  and  precise  performance  of  it  impossible.  2  Cout. 
185.  So  in  a  case  where  a  defendant  had  contracted  to  carry  a  man 
from  New  York  to  San  Francisco,  that  part  of  the  voyage  from  San 
Juan  del  Sur  to  be  made  in  a  particular  vessel,  which  was  lost,  it 
was  held,  if  the  loss  or  wrecking  of  the  vessel  was  the  act  of  Ood, 
it  was  the  duty  of  the  defendant  to  exercise  diligence  in  providing 
Another  vessel  for  the  carriage  of  the  plaintiff.  He  was  bound  to 
use  all  the  means,  in  endeavoring  to  supply  another  yessel,  which  a 
diligent,  careful  man  exercises  in  his  own  affairs.  The  main  thing 
the  defendant  agreed  to  do  was  to  carry  the  plaintiff  from  New 
York  to  Sun  Francisco.  His  promise  to  carry  him  in  a  particular 
vessel  from  San  Juan  del  Sur  to  the  latter  place  was  a  minor  part 
of  the  contract.      Williams  v.  VanderbiUy  28  N.  Y.  217. 

The  defendants'  counsel  admit  the  force  of  these  authorities  in 
the  common  law,  but  deny  their  applicability,  because  the  rights  of 
parties  in  this  case  must  be  determined  by  our  own  law,  to-wit, 
itrt.  L933  of  the  Code.  We  readily  grant  it.  It  could  not  be  other- 
wise. But  the  whole  of  that  article  is  our  law,  and  not  a  part 
only.     The  modifications  of  the  rule  relax  and  temper  it,  and  are 
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equally  binding  with  it.  It  is  significuit  that  the  corresponding^ 
article  of  the  Napoleon  Code  has  not  the  important  modifications 
that  haye  been  added  to  our  own.  It  reads  thus  :  II  n'y  a  lieu  i 
aucuns  dommages  et  interdts  lorsque,  par  suite  d'une  force  majeure 
ou  d'un  cas  fortuity  le  debiteur  i,  6t6  cmp^ch^  de  donner  ou  de  fair& 
ce  A  quoi  il  etait  oblige,  ou  a  fait  c.'  qui  lui  ^tait  interdit.  Gode 
Nap.,  art.  1148. 

It  cannot  reasonably  be  doubted  that  the  rule  of  the  French  law  was 
modified  in  the  re-enaction  of  our  Code  with  the  purpose  of  bring- 
ing it  more  in  accord  with  that  system  from  which  we  derive  our 
commercial  law,  and  the  authorities  from  the  common  law  we  haye 
cited  therefore  derive  additional  force  from  that  circumstance.  They 
are  thus  made  safe  guides  in  construing  the  provision  of  our  Code 
upon  the  subject  in  hand. 

But  the  counsel  for  the  defendants  insist  that  the  decisions  of 
this  court  sustain  their  interpretation  of  this  article  of  our  Code, 
and  cite  four  cases  as  apposite  and  conclusive.  It  is  needful  there- 
fore that  these  be  examined  critically  that  their  real  import  and 
force  be  ascertained. 

The  first  is  WhiHe  v.  Kearney ,  9  Rob.  495,  where  there  was  a  con- 
tract for  the  delivery  of  lime,  the  discussion  in  the  opinion  being  of 
featu^  of  the  case  wholly  disconnected  with  that  of  time,  and 
upon  that,  the  court  merely  remarking,  'Hhe  fact  of  the  vessel  not 
clearing  on  or  before  the  day  stipulated  we  do  not  consider  of  much 
importance  as  it  was  not  necessary,  when  it  was  evident  she  could  not 
go  to  sea.  The  clearance  could  be  effected  in  a  very  short  time,  the 
proposed  voyage  being  a  coasting  one,  and  the  cargo  consisting  of 
one  article  consigned  to  the  same  persons,  to-wit,  the  defendants."' 
The  vessel  was  ready  to  go  to  sea  on  the  day  stipulated,  and  was 
prevented  by  adverse  winds,  but  the  court  considered  that  unim- 
portant, as  the  clearance  could  be  made  in  a  very  short  time,  and 
the  voyage  being  a  coasting  one  with  but  one  article  in  cargo,  de- 
liverable at  the  end  of  the  voyage,  there  was  no  delay  en  route,  and 
therefore  the  loss  did  not  ensue  in  consequence  of  not  sailing  on  a 
givQn  day. 

The  next  is  Police  Jury  v.  Taylor,  2  Ann.  272,  which  was  a  suit 
on  a  bond  to  keep  a  bridge  in  good  and  safe  condition  for  five  years. 
The  bridge  was  carried  away  by  a  freshet  within  that  time,  and  the 
defendant  pleaded  it  as  a  fortuitous  event  and  irresistible  force. 
The  court  say  :  "Whether  the  freshet  was  an  irresistible  force  is  a 
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matter  of  conjecture.  The  witnesses  think  it  was  not,  and  that 
the  bridge  might  have  been  built  so  as  to  withstand  it.  Freshets 
seem  to  be  of  frequent  occurrence  on  that  river."  There  was  judg- 
ment against  the  defendant  for  the  amount  of  the  bond. 

In  that  case,  as  in  the  case  at  bar,  the  question  whether  the 
freshet  or  the  freeze  was  a  fortuitous  event,  or  an  irresistible  force, 
is  pretermitted,  but  freshets  being  of  frequent  occurrence  on  the 
river  in  that  case,  and  freezes  m  this,  the  decision  is  manifestly 
authority  for  the  construction  of  the  law  we  now  make. 

In  Lagrave  v.  FawleVy  4  Ann.  243,  marble  buildings  were  to  be 
finished  by  a  si)ecified  time,  but  the  quarry  was  inundated  by  the 
floods  of  the  Mississippi  and  Missouri  rivers.  The  materials  were 
delivered  after  the  term  and  the  defendant  accepted  them,  and  the 
court  held  him  bound  to  pay  for  them  because  he  accepted  them. 
This  is  the  language:  ^'The  condition  of  time  became  impossible, 
and  the  defendant,  by  permitting  the  plaintiffs  to  furnish  their 
labor  and  m<aterials  afterward,  bound  himself  to  pay  for  them." 

The  last  case  is  Bietry  v.  Neto  Orlean^^  22  Ann.  J  4  9,  where  the 
plaintifF  conlnietod  to  fill  the  batture  m  front  of  a  part  of  the  city 
and  was  prevented  by  high  water  from  completing  it  by  the  time 
specified.  Held,  if  overpowering  force  or  unusual  high  water  pre- 
vented the  completion  of  the  work  within  the  term,  the  contractor 
was  entitled  to  pay  for  so  much  as  ho  had  done. 

We  do  not  think  these  cases  sustain  the  interpretation  of  our  law 
claimed  by  the  defendants'  counsel. 

The  defendants  did  not  attempt  to  provide  any  other  me^ns  of 
transportation  than  their  own  tug  and  barges.  They  were  confi- 
dent of  the  inability  of  the  elements  to  create  the  very  obstruction^ 
which  not  without  warning,  was  interposed,  and  distrusted  and 
disbelieved  the  possibility  of  the  freeze,  and  refused  and  neglected 
to  use  such  means  as  were,  or  might  have  been  at  hand,  to  make 
the  shipment  in  time  to  avoid  the  hindrance,  or  to  surmount  it 
Through  their  non-fulfillment  of  their  obligation  the  plaintifii 
suffered  loss  in  fulfilling  theirs. 

Judgment  affirmed. 
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BoxBACH    y.   PiEDMom:   and   Ablikotoh    Lifb    Insubahcb 

GOMPAKT. 

(85  La.  Ann.  238.) 

Ifuuranee — itfe — int&nti^ 
A  son-in-law  has  no  insurable  interest  in  the  life  of  his  moiher-in-lAW.* 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

A.  dt  W.  Voorhies,  for  appellant. 
Singleton  dt  Brown$y  for  appellee. 

Manning,  J.  The  plaintiff  insured  the  life  of  his  mother-in- 
law  in  the  defendant  company  in  February,  1873,  for  $:2,000, 
the  policy  reciting  that  it  is  issued  ''for  the  sole  use  of  her 
son-in-law,  L.  Rombach."  Hi^  wife,  the  daughter  of  Eliza  Geisler, 
had  died  leaving  two  children  of  tender  years.  Mrs.  Geisler 
had  insured  her  own  life  a  month  before  in  this  company  for 
the  benefit  of  two  of  her  own  children,  for  the  same  sum  as  this 
policy. 

The  agent  of  the  company  sought  Rombach,  and  told  him  of 
the  policy  Mrs.  Oeisler  had  taken,  and  asked  if  he  did  not  want  to 
take  another,  to  which  Rombach  answered  approyingly,  provided 
the  consent  of  Mrs.  Oeisler  was  not  necessary.  He  avowed  his 
object  to  be  the  benefit  of  his  only  child,  one  of  them  having  died. 
The  agent  assured  him  it  was  of  no  consequence  whether  she  con- 
sented or  not,  provided  he  paid  the  premiums  promptly. 

The  first  quarterly  premium  of  $22.86  was  paid  on  the  spot 
Mrs.  Oeisler  soon  heard  of  the  matter,  and  on  March  20  she  wrote 
to  the  company  expressing  strong  disapproval,  and  exhibiting  bad 
feeling  to  her  son-in-law,  and  demanding  the  cancellation  of  the 
policy.  On  the  next  day  the  agent,  by  direction  of  the  company, 
offered  to  pay  back  the  premium  to  Rombach  and  demanded  the 
return  of  the  policy  for  cancellation.  Rombach  refused  to  receive 
the  money,  and  denied  the  company's  right  to  cancel  the  policy, 

•  See  CknUinMtal  L^fe  In$,  Co.  v.  Vdger  (89  Ind.  572).  4^  Am.  Bep.  185,  •n4 

note,  lea 
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whereupon  the  company  canoelled  it,  and  notified  both  Rombach 
and  Mrs.  Oeisler  thereof. 

Thereafter,  Rombaoh  on  each  qaarter-day  tendered  the  prenuam 
then  payable  on  this  policy  to  the  company,  until  Mrs.  Geisler'a 
death  m  December,  1877,  and  the  company  refused  to  receiTe  it^ 

The  defendant  pleads  in  answer  that  the  policy  is  Toid  because 
obtained  through  false  and  fraudulent  representations  of  Rombach, 
viz.,  that  he  applied  personally  to  the  company  for  the  policy, 
requesting  its  issuance,  and  represented  that  his  mother-in-law 
desired  the  policy  to  be  taken  by  him.  We  do  not  believe  that. 
Rombach's  plain,  unvarnished  statement  is  given  already,  and  it  is 
so  perfectly  in  accord  with  the  habit  of  insurance  agents  that  it 
carries  home  conviction  of  its  accuracy. 

The  additional  defense  is  that  the  policy  is  '^  void  for  want  of 
interest  and  consideration  —  that  there  was  no  love  and  affection 
between  the  assured  and  the  beneficiary,"  and  that  he  had  not 
'^such  interest  as  the  law  requires  to  maintain  such  a  policy." 

The  phraseology  of  this  first  quotation  from  the  answer,  as  well 
as  the  interrogatories  to  all  the  witnesses,  implies  that  the  personal 
relations  of  the  parties  —  their  affection  or  hatred  —  is  conceived 
to  be  the  test  of  insurable  interest.  They  do  not  affect  it  at  alL 
Much  time  was  wasted  on  both  sides  in  exhibiting  Mrs.  Geisler's 
antipathy  to  her  son-in-law  at  one  time,  and  her  reconciliation  to 
him  at  another. 

The  insurable  interest  in  the  life  of  another  is  a  pecuniary  interest 
A  policy  of  insurance,  procured  by  one  for  his  own  benefit  upon  the 
life  of  another,  the  beneficiary  being  without  interest  in  the  continu- 
ance of  the  life  insured,  is  against  public  policy  and  therefore  void. 
It  is  thoroughly  settled,  because  universally  held,  that  a  wife  has  an 
insurable  interest  in  the  life  of  her  husband,  and  although  in  that 
case  especially  it  might  be  assumed  that  love  and  affection  furnished 
a  sufficient  basis  for  it,  the  decisions  do  not  place  it  on  that  ground, 
but  rather  on  the  support  she  is  entitled  to  from  him.  The  books 
formulate  the  general  principle  somewhat  in  this  way :  when  the 
insurable  interest  arises,  or  is  implied  from  relationship,  it  will  be 
deemed  to  exist  when  the  relationship  is  such  that  the  insurer  haa 
a  legal  claim  upon  the  insured  for  services  or  support.  Even  though 
such  legal  claim  does  not  exist,  yet  where  from  the  personal  rela- 
tions of  the  two,  and  the  kindness  and  good  feeling  displayed  by 
the  insured  to  the  insuree,  the  latter  has  a  reasonable  right  ta 
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expect  some  pecaniary  advantage  from  the  continuance  of  the  life 
of  the  former  or  to  fear  loss  from  his  death,  an  insurable  interest 
will  be  held  to  exist     Bliss  Life  Ins.,  g  31 ;  May  Life  Ins. ,  g§  74, 106. 

It  was  said  in  Phanix  Mui.  IAf%  Ins.  Co.  t.  Bailey,  13  Wall.  616, 
"  it  is  suflScient  to  show  that  the  policy  is  not  invalid,  as  a  wager 
policy,  if  it  appears  that  the  relation  of  consanguinity  or  affinity  was 
such  *  *  as  warnmts  the  conclusion  that  the  beneficiary  had  an 
interest,  whether  pecuniary,  or  arising  from  dependence,  or  natural 
affection  in  the  life  of  the  person  assured,''  but  this  is  a  dictum  of 
Clifford,  J.,  and  is  not  in  accord  with  the  decisions  generally. 
A  majority  of  the  reported  cases  will  be  found  to  be  rested  upon 
pecuniary  considerations  or  expectations. 

Thus  it  has  been  held  that  a  sister  had  an  insurable  interest  in 
the  life  of  her  brother,  where  the  fact  was  that  she  had  been  sup- 
ported by  him  {Lord  v.  Doll,  12  Mass.  115),  and  a  father  on  the  life 
of  his  minor  son,  because  entitled  to  his  earnings  {Mitcliell  v.  Un. 
Life  Go.,  45  Me.  104);  but  that  he  has  none  from  mere  reUtionship 
to  a  son  (Halford  v.  Kfftner,  10  Bam.  &  Ores.  724)  ;  nor  does  the 
mere  relation  of  brother  suffice  to  furnish  an  insurable  interest. 
Lewuf  y.  Phenix  Co.,  39  Conn.  100. 

It  must  be  admitted  that  the  courts  are  not  in  accord  upon  the 
kind  or  quality  of  the  insurable  interest  Sometimes  statutory  law 
has  intervened  and  prescribed  in  general  terms  what  is  insurttble 
interest.  We  have  no  statute  on  the  subject,  and  therefore  are  not 
hampered  by  special  restrictions,  but  are  at  liberty  to  apply  the 
general  principles  that  underlie  the  whole  system  of  insurance  law. 

Bombach  was  in  none  of  the  categories  of  permissible  insurers. 
He  had  no  insurable  interest  in  the  life  of  his  mother-in-law.  This 
is  conceded  by  his  counsel,  but  inasmuch  as  he  is  natural  tutor  to 
his  child,  who  is  the  grandchild  of  Mrs.  Oeisler,  it  is  claimed  that 
*^  the  relationship  of  plaintiff  by  affinity  to  the  deceased,  and  by 
blood  to  his  own  child,  and  the  hitter's  relationship  by  blood,  as  a 
forced  heir,  to  both  his  fitther  and  grandmother,  does  constitute  a 
substantial  insurable  interest" 

This  lengthened  tie  long  drawn  out  is  too  attenuated  to  support 
a  policy  of  insurance. 

Besides  the  policy  on  its  face  expresses  that  it  is  for  his  sole  use. 
If  he  had  died,  and  the  policy  was  collectible,  it  would  have 
inured  to  the  benefit  of  his  succession  -^to  his  creditors  ezclu- 
sively,  if  he  had  died  insolvent  Judgment  affirmed. 

Vol.  XLVIII  —  81 
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(95  lift.  Ann.  304.) 

Will — rewtcation  —  obHteratiUm. 

A  will  oontainiiig  some  twentj  legacies  was  f oand,  with  all  the  legacies  except 
four  erased  b/  pen-marks,  but  still  legible.  Tlie  clause  appointing  execu- 
tors was  erased  in  like  manner,  the  names  being  legible  with  more  difficulty. 
The  testator's  signature  was  still  more  completely  marked  out  in  like  man- 
ner. In  the  margin  were  several  additions  in  his  hand-writing,  apparently 
designed  for  a  new  will.     Held^  that  the  will  was  revoked.* 

APPLICATION   for  probate  of  will.      The  opinion  states  r.h<» 
case.     Denied  below. 

A.J,&  C.  VillerS,  and  P.B.  A  C.  /.  Tluiint,  for  appellant. 

Breaux  <£  Hall,  Kennard  Howe  £  Prentiss^  and  </.  L.  Tissotf 
contra. 

» 

Maxxinq,  J.  On  May  4, 1875,  Louis  Muh  made  his  olographic 
will  in  due  form,  and  died  November  13,  1882.  A  notary  placed 
seals  upon  his  effects  on  the  day  of  his  death,  and  put  a  guardian 
over  them,  A  few  days  after,  this  officer  in  the  presence  of  wit- 
nesses remoYcd  the  seals,  and  made  search  for  a  will.  A  bureau, 
secretary,  and  some  trunks  were  searched  without  success.  A  table 
stood  in  the  bed-chamber  of  the  deceased,  the  drawer  of  which  was 
locked.  This  drawer  had  also  been  sealed  by  the  notary.  The  key 
broke  in  the  effort  to  unlock  it,  and  it  was  opened  by  a  locksmith. 
In  the  drawer  was  found  an  envelope,  subscribed  — "  Ceci  est  mon 
Testament  Olograph  Pour  etre  ouvert  apr^s  mon  Deces,"  under- 
neath which  was  his  signature  with  a  paraph.  This  envelope  had 
once  been  sealed  with  three  wax  seals.     They  had  been  broken. 

The  paper  within  was  presented  for  probate  as  the  will  of  the 
deceased.  The  proems  verbal  of  the  notary  recites  all  the  particulars 
with  lengthy  detail ;  and  among  them  that  in  the  drawer  were 
*'  memorandums  which  indicate  the  making  of  a  later  will  by  said 
deceased." 

The  will  is  written  on  a  sheet  of  legal  cap,  the  writing  covering 
three  pages  and  nearly  half  of  the  fourth.     It  commences  thus  : 


See  Oat/  V.  Gai/  {&)  lown.  415),  46  .\iii.  liep.  78. 
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''  Ccci  est  mon  Testament  Olograph.  Je  soussigne  Louis  Mah 
sain  de  Corps  et  D'Esprit,"  etc.,  etc.  Then  follow  over  twenty 
legacies,  and  a  final  distribution  of  the  residuum  of  his  estate  among 
these  legatees. 

All  of  these  legacies,  except  four,  had  been  erased  by  drawing  a 
line  of  ink  through  them,  but  the  words  can  be  read.  The  clause 
in  which  his  executors  are  named  is  erased  iu  like  manner,,  and 
their  names  are  more  obliterated  than  the  other  parts  of  that  clause, 
the  pen  evidently  being  pressed  harder  and  with  a  more  copious 
flow  of  ink.  The  pai)er  had  been  signed,  and  the  signature  is  cov- 
ered with  ink,  the  erasing  pen  having  been  moved  in  several  ways, 
and  with  various  and  different  strokes,  which  extend  over  the 
paraph.  A  minute  inspection  reveals  the  name  to  those  who 
know  what  it  was  already.  Experts  state  on  the  trial  they  can  see 
both  the  signature  and  the  paraph  tlirough  the  superimposed  ink. 
It  would  be  difficult  to  blotch  it  more,  but  portions  of  the  capital 
letters  of  the  name  appear  when  the  eye  has  rested  some  time  upon 
them.     The  ink  of  the  erasures  is  blacker  than  the  writing. 

The  first  legacy  is  to  his  former  slave,  William  Epps,  and  is  not 
erased.  The  otlier  three  unerased  legacies  are  to  his  sister  Eliza- 
beth ;  and  his  niece  Melanie,  widow  of  Uenri  Ren^,  and  another 
niece,  Eugenie  Cocheteux.  On  the  margin,  outside  the  colored  line 
on  legal  cap,  and  abreast  each  legacy,  to  the  nieces,  is  wi*itten  with 
a  paler  ink,  **  fille  de  ma  soeur  Elizabeth,"  manifestly  written  at  a 
different  time  from  the  will,  and  as  additionally  descriptive  of  the 
person  intended.  A  like  marginal  description  is  abreast  the  par- 
tially erased  legacy  to  Eugenie  Ducayet,  the  name  '*  Jenny  "  being 
there  written,  and  the  unerased  part  of  her  legacy  is  his  book  case, 
<'  ma  Bibliothdque  sans  le  contenu."  These  indicate  unmistakably 
that  when  he  was  reading  the  will  over  with  a  view  to  make  another, 
he  revised  it,  and  lidded  these  descriptive  words  to  be  put  in  the 
new  will. 

There  is  other  and  stronger  internal  evidence  that  his  own  hand 
made  these  erasures  and  blottings. 

The  only  parts  of  the  will,  except  these  legacies,  tliat  are  not 
erased  are  the  exordium  ^is  first  above  given,  and  the  conclusion 
where  he  revokes  all  previous  wills,  disinherits  any  heir  who  sliall 
attack  his  will,  prays  God  to  receive  his  soul,  etc.,  etc.,  all  of 
which  remained  because  he  wished  to  insert  them  in  his  new  will, 
and  the  form  of  words  was  left  intact  to  be  copied.     And  finally 
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the  most  significant  marginal  correction  or  addition  occurs  here. 
After  "  Je  prie  Diea  d'agr^er  mon  Ame^'  follows  immediately  ''an 
nom  dn  p^re,  dn  fils,  et  da  St.  Esprit/'  He  felt  there  was  something 
lacking,  and  he  wrote  in  the  margin  ''  et  du/'  scratched  it,  and 
then  ''  ainsi  soit-il  amen,"  making  a  X  mark  between  the  abore  two 
sentences  to  show  the  place  of  insertion. 

That  his  intention  was  to  annul  the  will/ make  it  void  and  of  no 
effect,  cannot  reasonably  be  doubted.  The  painstaking  and  elabo- 
rate defacing  and  blotting  out  the  signature  was  the  act  which  to 
his  apprehension  destroyed  it  as  a  wilL  The  obliteration  of  the 
names  of  the  executors  was  almost  as  complete,  but  the  legacies 
that  were  not  intended  to  be  repeated  had  simply  an  ink  line 
drawn  through  them,  and  the  sentences  that  were  untouched  re- 
ceived marginal  additions  as  memoranda,  or  were  left  entire  for  use 
in  copying. 

It  will  be  obsenred  we  have  paid  no  attention  to  the  testimony  of 
the  three  women  of  his  declarations  touching  his  haying  revoked 
his  will,  because  their  testimony  was  objected  to  on  the  ground 
that  it  was  parol  (upon  which  we  make  no  ruling)  and  for  the  bet- 
ter reason,  that  if  admissible,  it  adds  nothing  to  the  force  of  the 
internal  evidence  of  the  paper  itself. 

It  is  contended,  that  whatever  may  have  been  the  intention  of 
the  testator  in  making  these  erasures  and  obliterations,  oonceding 
they  were  made  by  himself,  yet  they  do  not  revoke  the  will  because 
the  Code  has  provided  the  several  modes  of  revocation,  of  which 
this  is  not  one,  and  the  erasures  must  be  considered  as  not  made, 
because  they  were  not  approved  by  the  testator.  And  the  argument 
is  elaborated  and  extended  until  it  culminates  in  this  extraordinary 
proposition,  that  the  destruction  of  a  will  by  the  hands  of  the 
testator  animo  revocandi  is  not  a  legal  revocation.  Says  the  biief 
on  behalf  of  Epps  : 

''  It  is  simply  making  it  impossible  to  produce  and  probate  the 
destroyed  or  suppressed  instrument,  unless  perchance  parties  in 
interest  should  procure  secondary  proof,  sufficient  for  the  purpose. 
Hence  testators  usually  resort  to  this  mode  of  getting  rid  of —  not 
of  legally  revoking  their  will." 

It  is  however  correctly  asserted  that  the  intention  to  revoke  may 
have  existed,  but  if  not  legally  effected,  the  instrument  remains  a 
will,  and  HoUingshead  v.  Sturgis,  21  Ann.  450,  is  cited  as  estab- 
lishing that  a  will  was  not  revoked  by  another,  subsequent  in  date. 
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which  latter  was  invalid  for  want  of  form,  although  the  intention 
to  revoke  was  energetically  expressed  in  the  later  instrument  The 
doctrine  is  not  new,  and  may  be  found  in  any  of  the  books  on  Wills, 
and  with  a  distinction  therein  drawn  as  to  the  purpose  and  effect  of 
the  act  of  revocation  very  pertinent  to  the  matter  in  hand.    Thus  : 

'^  But  if  the  testator  revokes  his  will  upon  the  mere  general  pur- 
pose of  thereafter  making  another,  it  will  not  hinder  the  revocation 
becoming  effectual  because  he  dies  without  carrying  such  purpose 
of  making  a  new  into  effect.  WilKams  v.  Tyl^y,  Johns.  Eng.  Gh. 
530.  It  is  only  where  the  testator  revokes  a  former  will,  upon  the 
supposition  that  he  has  executed  a  subsequent  valid  will,  which 
proves  invalid,  that  the  act  of  revocation  is  held  inconfplete.  1 
Red.  WiUs,  ♦308. 

The  Code  declares  that  a  revocation  of  a  testament  by  the  act  of 
the  testator  may  be  express  or  tacit,  general  or  particular.  It  is 
express  when  the  testator  has  formally  declared  in  writing  that  he 
revokes  his  will,  or  a  particular  disposition  in  it.  It  is  tacit  when 
it  results  from  some  other  disposition  of  the  testator, or  from  some  act 
which  supposes  a  change  of  will.    Rev.  Civ.  Code,  art.  1691  (1684). 

The  meaning  is  plain.  If  the  testator  has  made  another  disposi- 
tion, repugnant  to  and  inconsistent  with  the  previous  one,  although 
nothing  is  said  about  revoking  the  former,  a  tacit  revocation  will 
thereby  be  made.  So  also  if  he  has  done  any  act  which  supposes  a 
change  of  will,  let  that  act  be  what  it  may,  provided  always  the  in- 
tention to  revoke  is  fairly  and  legally  deducible  from  it,  a  tacit 
revocation  will  result  from  the  act 

With  language  so  unambiguous  as  the  text  of  the  Code  before  us, 
the  argument  upon  it  is  startling.  It  can  be  epitomized  thus:  The 
word  act  does  not  mean  act  in  the  sense  of  something  done,  a  deed 
or  such  like,  but  an  act  that  is  to  say,  a  testamentary  instrument.  It 
is  defined  in  the  next  article  which  reads,  '*  the  act,  by  which  a  tes- 
tamentary disposition  is  revoked,  must  be  made  in  one  of  the  forms 
prescribed  for  testaments  and  clothed  with  the  same  formalities. 
In  the  words  of  the  brief:  *'  That  is  the  general  rule  both  as  re- 
gards express  and  tacit  revocation.  There  must  be  a  writing,  and 
the  instrument  must  have  all  the  elements  of  a  valid  will." 

By  this  reasoning  it  follows, —  when  the  Code  enacts  that  a  revo- 
cation of  a  will  may  be  express  or  tacit,  it  means  by  express,  a  for- 
mal declaration  in  writing  to  that  effect;  and  by  tacit,  a  declaration 
still  more  formal,  viz.,  a  testamentary  act. 
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A  similar  perrersion  of  art.  15d9  (1582)  is  urged.  By  that  ar- 
ticle erasures  not  approved  by  the  testator  arc  considered  as  not 
made,  and  it  is  insisted  that  this  applies  to  the  erased  signature 
equally  as  to  erased  legacies.  No  particular  method  of  approval  is 
specified,  nor  does  it  seem  essential  that  approval  shall  be  indicated 
by  writing,  in  which  respect  our  Code  differs  from  the  English  statute 
of  wills.  There  is  no  indication  of  the  testator's  approval  of  the 
erasures  other  than  the  approval  which  erasure  by  his  own  hand 
manifests.  But  it  is  apparent  the  article  is  not  treating  of  the  era- 
sure of  a  signature  to  a  will.  The  erasures  which  are  considered 
not  made  if  not  approved  are  those  which  change  or  strike  out 
parts  or  clauses  of  a  paper  recognized  as  an  existing  will,  not  that 
part  the  erasure  of  which  would  destroy  it  as  a  will.  Erasures  of 
clauses  in  the  body  of  the  will  affect  only  the  dispositions  erased. 
Erasure  of  the  signature  strikes  at  the  existence  of  the  instrument 
as  a  will. 

The  same  article  further  provides,  if  the  erasures  are  so  made  as 
to  render  it  impossible  to  distinguish  the  words  covered  by  them, 
it  shall  be  left  to  the  discretion  of  the  judge  to  declare  if  he  con- 
siders them  important,  and  in  this  case  only  to  decree  the  nullity  of 
the  testament. 

All  the  numerous  counsel  treat  the  adjective  '  important '*  as 
qualifying  ''words.''  On  one  side  it  is  urged  that  the  signature  is 
a  word,  and  since  the  judge  has  discretion  to  declare  if  he  considers 
that  word  important,  the  erasure  of  the  signature  is  not  more  sig- 
nificant  than  the  erasure  of  an  ordinary  word.  It  would  be  remark- 
able indeed  if  the  Code  in  any  place  had  treated  the  signature  to  a 
will,  oven  by  implication,  as  a  thing  the  importance  of  which  va- 
ried with  the  discretion  of  judges,  since  it  emphatically  attaches  so 
much  importance  to  it  that  signing  an  olographic  will  cannot  be 
dispensed  with. 

It  is  not  the  words  that  the  judge  must  consider  important,  but 
the  erasures,  as  is  evident  when  we  observe  that  only  in  the  case  of 
their  being  important  can  he  decree  the  nullity  of  the  will.  The 
article  can  bo  paraphrased  thus  if  the  erasures  so  obliterate  the 
words  that  it  is  impossible  to  distinguish  them,  and  the  judge 
considers  the  erasures  important,  that  is  to  say  of  material  words, 
he  shall  pronounce  the  nullity  of  the  will,  but  if  he  considers  these 
erasures  unimportant,  he  cannot  decree  nullity. 

And  thus  erasures  are  recognized  as  one  of  the  acts  which  will 
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operate  a  revocation  of  a  will.  This  might  have  been  expected, 
since  it  is  the  law  both  in  England  and  France,  the  two  countriee 
whose  legislation  and  jurisprudence  have  moulded  our  own. 

But  it  is  argued  that  the  contrary  is  the  true  interpretation,  and 
in  this  wise:  Before  the  adoption  of  the  Na}x>leon  Code,  the  prov- 
inces of  France  had  different  laws,  and  different  customs  which 
had  the  force  of  laws^  Some  of  the  provinces  had  the  droU  icrii — 
others  the  droit  couiumier.  Tlie  Napoleon  Code  produced  a  uni- 
form law  for  the  whole  country.  A  voluminous  jurisprudence  was 
developed  upon  the  subject  of  tacit  revocation  of  wills,and  there  were 
conflicting  opinions  of  commentators,  approving  or  antagonizing  the 
decisions  of  the  Court  of  Cassation  upon  the  revocation  of  wills  by 
erasure,  laceration,  suppression  or  destruction.  These  decisions 
were  founded  upon  the  Roman  law,  which  had  not  been  expressly 
repealed.  Now  art.  3521  of  the  Code  of  1825  enacts  that  the 
Spanish,  French  and  Roman  laws,  which  were  in  force  in  this  State 
formerly,  are  repealed  and  shall  not  be  invoked  as  laws  even  under 
the  pretense  that  their  provisions  are  not  contrary  to  that  Code. 
Ergo  all  the  French  jurisprudence  touching  the  revocation  of  wills 
by  erasure,  laceration,  etc.,  is  altogether  inapplicable  here,  because 
our  Code  has  not  provided  for  the  revocation  of  wills  by  such  means. 

This  is  what  logicians  call  petitio  principiL  The  Code  has  pro- 
vided for  the  tacit  revocation  of  wills,  and  that  provision  is  of  the 
most  enlarged  and  comprehensive  kind,  viz.,  by  any  act  that  de- 
notes a  change  of  intention.  Of  course,  the  acts  are  not  specified. 
They  could  not  be.  They  are  as  numerous  and  as  varying  as  the 
different  circumstances  under  which  men  act  on  such  occasions. 
The  compilers  of  our  Code  were  careful  to  omit  even  the  classifica- 
tion of  these  kinds  of  acts  into  erasure,  laceration,  suppression,  de- 
struction, etc.  Those  clashing  commentaries,  in  which  juriscon- 
sults had  invented  the  most  subtle  distinctions,  were  before  them, 
and  they  therefore  formulated  a  general  rule,  leaving  to  courts,  of 
necessity,  to  apply  it  to  each  particular  case  that  fell  within  its  scope 

How  could  it  be  otherwise?  How  could  any  community  of  peo- 
ple get  on  with  a  hiw  that  declared  the  perpetuity  of  a  will,  unless 
revoked  by  an  act  21s  solemn  as  that  by  which  it  was  made?  That 
although  a  will  is  ambulatory  and  has  no  effect  until  death,  yet 
when  once  made  it  is  irrevocable  by  any  act  of  destruction,  or 
defacing,  or  cancellation.  That  is  the  contention  of  the  attorneys 
for  the  wilL 
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The  French  authorities  are  full  to  repletion  with  dificiusious 
npon  the  revocation  of  wills  by  different  acts,  such  as  those  hereto- 
fore mentioned.  XIV  Laurent,  pp.  268,  271 ;  Bogron,  art  970  ; 
2  Boileux,  p.  335  ;  4  Marcad^,  art  290 ;  IX  Duranton,  p.  471. 
As  to  the  proof  of  laceration,  etc.,  XIV  Laurent,  pp.  262,  265. 
One  quotation  only  will  be  made,  and  that  because  it  expresses  what 
we  have  enforced  above.  Duranton  writes :  '^  II  y  a  revocation 
tacite  lorsque  de  nouvcUcs  dispositions,  sans  r^voquer  express^ment 
les  pr^c^dentes,  sent  n^anmoins  incompatibles  avec  elles ;  ou  bien 
encore  lorsqu'il  r^sulte  de  certains  faits  g^n^ralement  d^ign^s  par 
la  loi,  que  le  testateur  n'a  pas  pers^v^r^  dans  sa  volenti  de  maintenir 
ses  premieres  dispositions."    Tome  IX,  art  427. 

The  contention  is  that  these  French  legists  cannot  be  followed  in 
interpreting  our  law,  but  the  modem  English  decisions  may  be 
consulted,  because  ''the  Louisiana  departure  from  the  French 
jurisprudence  on  revocation  of  wills  has  elicited  the  approbation  of 
the  British  Parliament."  The  statute  of  wills  was  passed  in  1838, 
and  it  is  confidently  asserted,  ''  under  the  adjudications  of  the 
English  courts  upon  questions  of  actual  and  symbolical  destruction 
of  wills  arising  under  that  act,  the  testament  of  Louis  Miih  with 
all  its  erasures  would  without  difficulty  be  admitted  to  probate, 
precisely  discarding  the  erasures." 

Here  then  we  stand  on  solid  ground,  and  to  these  decisions  we  will 
now  resort 

In  the  recent  case  of  Woodward^  in  re.  Lord  Penzakcb  placed 
the  point  of  ascertaining  the  precise  purpose  of  a  testator  in  tearing, 
cutting,  or  obliterating  any  particular  portion  of  a  will  very  clearly. 
The  summary  of  the  doctrine  is,  if  such  obliteration,  etc.,  is  con- 
fined to  a  particular  bequest,  the  rest  of  the  instrument  remaining 
perfect,  the  natuml  conclusion  might  be  i*easonably  clear,  that  all 
the  will  was  intended  to  remain  operative  except  the  particular 
portion  obliterated  or  defaced;  while  on  the  other  hand,  if  the 
burning,  tearing,  cutting,  or  obliteration  is  made  upon  an  essential 
portion  of  the  instrument,  as  the  signature  of  the  testator,  or  if 
made  generally  upon  the  body  of  the  instrument  without  regard  to 
any  particular  proyision  contained  in  it,  the  natural  conclusion 
would  be  that  the  whole  instrument  was  intended  to  be  destroyed. 
1  Red.  Wills,  ♦332,  56, 

When  there  are  erasures  and  interlineations  on  the  face  of  a  will, 
the  presumption  that  they,  were  made  before  execution  does  not 
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^uise  as  it  does  in  the  case  of  deeds.  The  presumption  is  that  these 
erasuieSy  etc.,  were  made  by  the  testator  with  a  view  to  the  ultimate 
republication  of  the  instrument  in  its  altered  form.  Id.,  ch.  vii, 
§§  2,  23.  In  regard  to  the  construction  of  the  word  '^tearing/' 
it  has  been  held  to  include  cutting.  It  need  not  be  the  cutting  up 
ot  the  whole  will.  Any  part  cut  out,  as  the  name  of  a  legatee, 
will  be  a  revocation  pro  tarUo.  And  the  cutting  out  of  the  princi- 
pal part,  as  the  signature  of  the  testator,  will  be  a  reyocation  of  the 
whole  will."     1  Jar.  Wills,  IGl  and  132,  note  1. 

A  will  was  found  in  a  wrapper  (enyelope)  in  the  testator's  locked 
drawer  with  other  papers,  and  had  been  cut  in  two  pieces  im- 
mediately above  the  signatures  of  the  witnesses  and  of  the  testator, 
but  both  parts  preserved.  Sir  Creswbll  Oueswell  said,  *^  I  cannot 
<x>me  to  the  conclusion  that  the  deceased  did  not  mean  to  revoke 
his  will  by  thus  cutting  it."  Re  Simpson,  5  Jur.  (N.  S.)  1366.  Put 
erasure  for  cutting,  and  there  is  the  present  case. 

Where  the  will  was  found  with  another  testamentary  disposition, 
but  the  place  in  which  the  names  of  the  attesting  witnesses  should 
have  appeared  upon  the  latter  wiis  scratched  over  with  a  pen  and 
ink,  so  that  no  letter  of  a  name  could  be  deciphered,  it  was  held 
that  this  paper  was  thereby  revoked,  and  the  will  was  admitted  to 
probate  alone.  James,  in  re,  7  Jur.  (N.  S.)  52.  Where  one  had 
executed  his  will  as  a  sealed  instrument,  and  tore  off  the  seal  animo 
revocandi,  it  was  held  a  sufficient  revocation,  notwithstanding  the 
statute  did  not  require  a  seal.  And  this  case  was  cited  with  appro- 
bation by  Vice-Chancellor  Wood,  a  high  authority,  when  he  decided 
that  a  testator,  having  torn  off  the  signature  from  the  first  four  sheets 
of  his  will,  and  struck  his  pen  through  the  signature  upon  the 
remaining  sheet,  the  animus  rerocandi  being  established,  it  was  a 
sufficient  revocation.     WiUiams  v.  Tyley,  Johns.  Eng.  Gh.  530. 

The  rule  in  regard  to  presumptive  revocations,  from  the  mutila- 
tion of  the  will,  seems  to  be  that  if  the  will  is  traced  into  the 
testator's  possession  and  custody  and  is  there  found  mutilated  in 
any  of  the  modes  pointed  out  by  the  statute,  it  will  be  presumed 
the  testator  mutilated  it  animo  revocandi.     1  Jar.  Wills,  124. 

A  case  is  cited  in  one  of  the  briefs.  Cheese  v.  Lovejoy,  2  P.  Div. 
251;  21  Eng.  Bep.  633,  where  a  testator  drew  his  pen  through  the 
lines  of  various  parts  of  his  will,  wrote  on  the  back  of  it  '^  this  is 
revoked,"  and  threw  it  among  a  heap  of  waste  papers  in  his  sitting 
room.  A  servant  took  it  up  and  put  it  on  a  table  in  the  kitchen.  It 
Vol.  XLVIII—  82 
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remained  lying  about  in  the  kitchen  till  the  testator's  death,  Bcwen 
or  eight  years  afterward,  and  was  then  found  uninjured  ;  held,  thai 
the  will  was  not  revoked,  the  words  ^'or  otherwise  destroying''  in 
the  statute  not  being  satisfied,  as  whateyer  the  testator  intended,  the 
will  had  not  been  actually  injured. 

If  the  afitmus  revocandi  is  to  control,  it  is  difficult  to  justify  that 
decision,  and  per  contra  Lord  Chief  Justice  DeOrey  said :  *^  The 
statute  has  specified  four  modes  of  revocation,  and  if  these  or  any 
of  them  have  been  performed  in  the  slightest  manner,  this  joined 
with  the  declared  intent  will  be  a  good  revocation.  Throwing  the 
will  on  the  fire,  with  an  intent  to  bum  it,  though  it  is  only  very 
slightly  singed  and  falls  off,  is  sufficient  within  the  statute.''  Bibb 
V.  Th&mas,  2  W,  Bl.  1043  ;  Hyde  v.  Hyde,  1  Eq.  Gas.  Ab.  408-9. 

The  American  courts,  in  this  matter  as  in  so  many  others  of  con- 
struclion,  have  interpreted  laws  with  an  enlightened  and  liberal 
spirit,  and  have  held  in  numerous  cases  that  any  act  defacing  an 
existing  will,  done  by  the  testator,  derives  its  character  solely  from 
the  intent  with  which  it  is  done,  and  therefore  when  the  testator 
has  done  an  act  with  the  intention  of  revocation,  and  is  deceived 
into  the  belief  that  he  had  destroyed  his  will,  when  in  fact  it  was 
not  destroyed,  the  act  done  shall  have  the  effect  of  revocation.  1 
Red.  Wills,  ♦SIS,  30,  31. 

Finally,  it  is  insisted  that  even  if  the  signature  at  the  end  of,  or 
beneath  the  will,  is  obliterated,  the  Code  does  not  prescribe  where 
a  will  shall  be  signed,  and  as  the  testator  wrote  his  name  in  the  first 
sentence,  and  also  signed  the  superscription  on  the  envelope,  these 
or  either  of  them  is  a  compliance  with  the  requirement  that  an 
olographic  will  must  be  signed  by  the  testator. 

Signing  a  superscription  on  an  envelope  cannot  be  deemed  a 
signing  of  the  will,  and  as  to  the  written  name  in  the  first  sentence, 
unfortunately  for  the  pretension,  the  testator  wrote,  I,  the  under- 
signed Louis  Miih,  etc.,  and  the  under  signature  was  effaced  and 
obliterated  by  commingled  scratches,  circles,  and  blotches  of  ink. 

This  eflTacement  and  obliteration,  as  we  see  it  in  the  original 
brought  up  with  the  record,  was  in  our  opinion  done  with  the  intent 
to  revoke  the  will,  and  this  intent  should  be  given  effect  to  by  the 
court.     The  lower  court  so  held. 

JudgmmU  affirmed. 
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Pharr  y.  Collins. 

GK  La.  Ann.  MB.) 
Carrier  —  9e(9ing  goodi  for  dttt. 

A  eoanmon  carrier,  having  received  goods  for  iranaportation  and  giTen  a  Mil 
of  lading,  cannot  detain  them  for  a  debt  dne  to  liimaelf  not  connected  witk 
the  carriage. 

rpHE  opinion  states  the  point. 

P.  H,  Mentz  and  Jf .  J,  Foster ^  for  appellee. 
Z>.  Caff  try ^  tor  appellant 

MAKKiKOy  J.  The  plaintiff  Pharr  held  a  mortgage  npon  the 
Bedell  plantation  in  St.  Mary,  owned  hy  the  defendants,  and  was 
also  a  privileged  creditor  for  supplies  furnished  and  advances  made 
in  1880  to  enable  the  owners  to  work  it. 

Calder,  the  intervener,  was  a  creditor  of  the  same  parties,  and  held 
as  collateral  a  recorded  judgment  against  two  of  the  owners  of  the 
plantation.  In  December,  1880,  Calder  had  execution  issued  upon 
this  judgmeii'^,  and  the  sheriff  seized  a  portion  of  the  sugar  and 
molasses  then  in  the  sugarhouse.  Shortly  thereafter  the  sheriff, 
nnder  an  agreement  between  the  seizing  creditor  and  the  defend- 
ants, the  seized  debtors,  shipped  35  hhds.  of  sugar  and  50  bbls. 
molasses  to  New  Orleans,  to  be  sold  for  the  benefit  of  the  parties. 

The  shipment  was  made  on  Pharr's  line  of  steamboats  plying  the 
Teche,  and  connecting  with  the  Morgan  railway,  which  took  the 
steamer's  freight  from  Morgan  city  to  New  Orleans.  A  through 
bill  of  lading  was  given  the  shenff  by  the  clerk  of  the  steamer  for 
the  transportation  of  the  goods  from  the  point  of  shipment  to  New 
Orleans.     This  bill  was  transferred  to  Calder. 

When  the  steamer  reached  Morgan  city  the  sugar  and  molasses 
were  landed  on  the  railway  wharf  at  the  usual  place  where  the  rail- 
way took  in  the  steamer's  freight,  and  instead  of  being  forwarded 
was  detained  three  or  four  days  by  Pharr.  He  had  learned  that  the 
sugar  was  from  the  Bedell  plantation  and  determined  to  seize  it. 
Hutchinson  of  the  railway  telegraphed  him  from  New  Orleans  to 
let  it  come  forward  lest  liability  for  damages  be  incurred,  but  it  did 
not  go  forward  and  was  finally  seized  by  Pharr  under  a  sequestration 
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issued  in  this  suit  upon  his  privileged  claims.  Calder  bonded  it, 
having  intervened  to  protect  his  interest. 

The  question  is  thus  presented  :  Can  a  common  carrier  seize  goods 
while  in  transit,  for  which  he  has  given  a  bill  of  lading,  to  satisfy 
a  debt  due  himself,  not  for  charges  of  transportation  but  wholly 
•outside  of  the  shipment,  and  due  not  by  the  shipper  but  by  the 
parties  from  whom  the  shipper  derived  the  goods. 

Common  carriers  are  held  to  the  strictest  responsibility.  Public 
policy  required  it  in  the  beginning  of  commerce,  and  as  trade 
developed  and  commerce  increased,  experience  demonstrated  the 
wisdom  of  the  rules  already  formed  and  judicial  construction 
itdded  to  them,  and  completed  a  system  which  all  courts  concur 
in  enforcing. 

The  carrier  is  likened  to  the  depositary  and  cannot  withhold  the 
goods  on  the  pretense  of  a  debt  due  him  by  the  shipper,  and  a 
foriiori  he  is  forbidden  to  adopt  the  pretense  of  putting  them  in 
the  custody  of  the  law  to  be  there  held  to  satisfy  a  debt  due  him 
wholly  unconnected  with  the  shipment,  and  not  due  by  the  shipper 
but  by  other  parties. 

Irresistible  force  unless  from  the  king's  enemies  has  been  said  not 
to  relieve  the  carrier  when  he  has  been  robbed  of  the  goods,  and 
this  becaase  otherwise  he  might  undo  all  who  have  dealings  with 
him  by  combining  with  thieves,  and  promoting  the  robbery  in  such 
clandestine  way  as  to  be  undiscoverable.  Story  on  Bailments,  §  490. 
The  same  principle  of  public  policy  must  restrain  a  carrier  from 
seizing  goods  which  have  been  placed  in  his  custody,  and  for  the 
safe  carriage  and  delivery  whereof  he  has  contracted  with  a  shipper, 
for  it  would  not  be  difficult  for  him  by  collusion  with  others  who 
sought  to  enforce  claims  upon  the  goods  to  hamper  and  impede  the 
transit  of  them,  and  thus  defeat* the  object  and  purpose  of  the  shipper* 
and  destroy  confidence  and  tnist  in  a  business  which  contributes 
equally  to  public  convenience  and  to  private  gain. 

The  carrier  is  in  some  sort  a  public  officer,  invested  with  power, 
burdened  by  duty,  and  held  to  responsibility.  He  cannot  by  his 
own  act  prevent  himself  from  doing  his  duty.  He  cannot  place  an 
obstacle  in  the  way  of  performing  his  contract,  and  then  plead  that 
obstacle  as  an  excuse  for  non-performance  of  it.  If  sued  upon  the 
bill  of  lading,  he  could  not  plead  his  own  seizure  of  the  goods, 
while  in  transit,  to  satisfy  a  debt  not  due  him  as  carrier,  but  indi- 
vidually, as  a  bar  to  recovery. 
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The  case  is  as  strong  for  Pharr  as  it  could  well  be  for  any  carrier. 
He  had  a  privilege  individually  on  this  sugar  for  supplies  furnished 
in  making  it*  The  sugar  was  being  removed  under  his  eyes,  and 
the  law  gave  him  process  to  retain  it.  But  he  cannot  make  his 
duties  as  carrier  secondary  or  subservient  to  his  individual  interests. 
The  highest  demands  of  public  policy  require  that  we  shall  enforce 
his  duty  as  carrier  to  be  detriment  of  rights  which  he  could  have 
enforced  if  he  had  not  been  a  carrier. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
lower  court  maintaining  the  plaintiff's  writ  of  sequestration,  and 
recognizing  his  privilege  upon  the  produce  sequestered,  is  avoided 
and  reversed,  as  also  that  part  of  the  judgment  which  orders  the 
restitution  of  the  produce  or  the  payment  of  the  proceeds  of  its 
sale  by  the  intervener  to  the  plaintiff.  And  it  is  further  ordered 
and  decreed  that  the  intervener  John  Galder  have  and  recover  of 
the  plaintiff  John  N.  Pharr  his  costs  in  both  courts,  and  that  in 
other  respects  the  judgment  below  be  and  remain  undisturbed. 

Judgment  accordingly. 


MoirCGOMBBY  V.  KOBSTBB. 
06  La.  Ann.  1091.) 
AnimaU  —  negUgeiice — sdetUer. 


The  owner  of  a  largo  watch-dog  kept  chained  by  day  and  loosed  at  night,  is- 
liable,  without  farther  proof  of  aeUnter,  to  one  who  was  bitten  by  the  dog 
while  passing  the  premises  on  the  highway  at  night.* 

ACTION  for  personal  injury  by  a  dog.     The  opinion  states  the- 
case.     The  plaintiff  had  judgment  below. 

2>.  0.  A  L.  L.  Labeit  and  A.  Smithy  for  appellee. 

H.  P.  Dariy  for  appellant. 

Fekkeb,  J.  The  action  is  brought  under  article  2821,  R.  O.G.,. 
for  damage  caused  by  dogs  belonging  to  defendant,  in  attacking  and 
biting  the  plaintiff. 

*8ee  Melhains  v.  LanU  (lOOPenn  St.  686),  46  Am.  Rep.  400;  also  Qcdsau  y^ 

Blood  (62  Vt.  261),  86  Am.  Rep.  761. 
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The  facts  are,  that  plaintiff,  while  walking  in  the  public  street 
at  night,  on  arriving  opposite  an  alleyway  opening  into  defendant's 
premises,  was  attacked  by  two  dogs  and  injured  as  charged. 

The  evidence  satisfies  us,  as  it  did  the  judge  a  quo,  that  the  dogs 
which  did  the  injuiy  were  defendant's. 

These  were  watch-dogs  kept  by  defendant  for  the  protection  of 
his  premises,  and  their  dangerous  character  and  knowledge  thereof 
by  defendant  may  be  inferred  fi*om  their  size,  their  actual  conduct, 
the  admitted  purpose  for  whicli  they  were  kept,  and  the  very  care 
exercised  in  their  custody ;  for  it  appears  from  the  testimony 
offered  by  defendant,  that  his  practice  was  to  chain  up  the  dogs 
-every  morning  at  daylight  and  to  loose  them  only  at  night. 

We  tliiuk  this  sufficient  to  charge  him  with  the  scienter,  1  Thomp. 
Xeg.,  p.  203,  §  17  and  cases  there  cited. 

'  Defendant's  right  to  keep  the  dogs  is  not  questioned.  They  were 
necessary  and  proper  for  the  protection  of  his  premises  in  their 
situation  on  the  outskirts  of  the  city.  If  while  looked  at  night 
they  had  bitten  a  person  trespassing,  or  even  negligently  coming 
upon  his  premises,  defendant  would  not  have  been  liable.  But 
plaintiff  was  wending  his  way  homeward  on  a  public  highway  when 
attacked,  and  was  not  guilty  of  the  slightest  fault  or  contributory 
negligence. 

It  wiis  dcfcdant's  clear  duty  in  loosing  his  dogs  at  night,  for  his 
own  advantage  and  protection,  to  see  to  it  that  they  should  not 
escape  and  injure  innocent  passers  on  the  street,  and  to  that  end, 
to  exercise  the  highest  care. 

How  the  dogs  got  out  is  not  shown,  but  the  evidence  is  that  the 
gate  opening  from  defendant's  premises  on  the  alleyway  was  not 
locked,  but  was  fastened  with  a  simple  latch  which  might  be  opened 
by  any  one  from  the  inside  or  outside.  The  risk  of  the  gate's 
being  opened  and  left  open  by  careless  or  mischievous  i)ersons  and 
the  consequent  escape  of  the  dogs  wtis  one  of  the  consequences  of 
which  must  be  borne  bv  defendant  and  not  by  the  innocent 
plaintiff. 

The  rule  at  common  law  is  ancient  and  well  settled  that  one  keep- 
ing a  dangerous  or  mischievous  animal,  with  knowledge  of  its  pro- 
pensities, '*  must,  at  his  peril,  keep  him  up  safe  from  doing  hurt, 
for  though  he  use  his  diligence  to  keep  him  up,  if  he  escape  and 
do  harm,  the  owner  is  liable  to  answer  in  damages.''  1  Hale  PI.  Cr. 
^20;  Mayw  BunletL  L.  R.,  9  Q.  B.  112  ;  Coxy.  Burbridgv,  L.   R.,  13 
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CB.  438;  Fletcher  v.  Rylande,  L.  R.,  1  Exch.  265  (S.  C);  Rylands 
▼.  FUicher,  L.  B.,  3  H.  L.  330. 

Oar  law  certainly  does  not  afford  a  more  lenient  rule. 

The  French  courts  and  commentators,  in  applying  article  1385  of 
the  Napoleon  Code,  corresponding  to  our  own  article  2321,  enforce 
the  same  doctrine. 

Marcade,  in  his  usual  trenchant  style,  says :  ''Of  two  things,  one ; 
either  the  owner  litis  not  taken  all  the  precautions  which  prudence 
required,  and  is  thus  in  fault ;  or  the  animal  is  so  vicious  that  all 
imaginable  precautions  to  jirevent  it  from  injuring  are  of  no  avail,  in 
which  case  the  owner  is  in  fault  merely  by  keeping  such  an  animaU' 
Marcade  on  art.  1385,  No.  1 ;  8  Demolombe  Traite  des  Contrats, 
No.  654;  5  Larombi^re,  on  art.  1385,  No.  3;  3  Aubry  et  Rau, 
§  418,  p.  559 ;  2  Arcollas  Droit  Civil,  p.  981. 

The  exceptions  to  the  rule  of  the  owner's  liability  are  cases  of 
via  major,  contributory  fault  or  negligence  on  the  part  of  the  j^er- 
son  injured,  and  the  like  explained  by  Demolombe,  within  none  of 
which  however  is  this  case  embraced.     8  Demolombe,  No.  650. 

The  French  authorities  go  to  the  further  extent  of  holding 
that  the  character  of  the  animal  and  the  knowledge  of  its  vicious 
2)ropensitics  by  the  owner  are  of  no  consequence  in  determining 
the  liability  of  the  owner. 

We  have  no  occasion  in  this  case  to  determine  whether  we  should 
follow  them  to  that  extent. 

As  we  have  shown,  both  the  highest  English  and  French  author- 
ities agree  on  the  doctrine  on  which  we  rest  this  case,  and  we  feel 
safe  in  applying  it. 

Nothing  remains  but  the  quantwn  of  damage  allowed  by  the 
judge  a  quo,  viz. :  five  hundred  dollars.  The  evidence  does  not 
establish  to  our  satisfaction  that  this  allowance  is  so  excessive  as  to 
justify  us  in  disturbing  it. 

Judgment  affirmed. 
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CHLa.  Ann.  lis.) 
Tbrt  — fumigating  vend  —  e^mirUnaian  ofmaH&r, 

The  president  of  a  hoard  of  health,  without  lawful  authority  or  necesmty, 
ordered  the  fumigation  of  a  vessel  laden  with  fruit  coming  from  a  foreign 
port.  The  master  claiming  that  the  fruit  would  be  ruined,  was  offered  the 
opportunity  to  discharge  the  cargo,  but  at  his  own  expense.  He  refused* 
and  the  fruit  was  damaged  bj  the  fumigation,  ffeld,  that  an  action  would 
lie  against  the  president  therefor.* 

ACTION  for  injury  to  a  cargo  of  fruit  On  the  first  hearing  the 
following  statement  of  facts  was  made  by  Makkikg,  J.,  in  a 
preyailing  opinion  aflBrming  the  judgment  for  defendants  rendered 
below : 

'^The  plaintiff  sues  the  board  of  health,  and  the  indiyidnal 
members  thereof y  to  recover  $3,598  as  damages  for  injury  to  a  cargo 
of  fruit  caused  by  fumigating  the  vessel  at  the  quarantine  station. 

,  ^'  The  schooner  came  from  Port  Antonio,  Jamaica,  where  she  took 
m  this  cargo  of  bananas  in  March,  1878,  and  arrived  at  the  quaraii* 
tine  station  April  8.  There  was  no  yellow  fever  at  that  port  when 
she  left,  and  no  disease  of  any  kind  on  the  schooner  then,  or  during 
the  voyage,  or  at  her  arrival.  The  master  of  the  schooner  had  a 
clear  bill  of  health.  The  governor  had  not  issued  his  proclamation 
declaring  any  place  infected.  Yellow  fever  has  never  prevailed  at 
Port  Antonio.  One  case  only  is  reported  there,  brought  from  else- 
where. 

'^  On  the  arrival  of  the  schooner  at  tlie  quarantine  station  the 
resident  physician  telegraphed  the  president  of  the  board  of  health 
for  instructions.  It  seems  he  was  already  under  orders  to  fumigate 
vessels,  since  he  stated  to  the  president  that  the  master  insisted 
that  fumigation  would  ruin  his  cargo,  burning  sulphur  being  the 
article  used.  Dr.  Ohoppin  telegraphed  in  reply  ordering  the  fumi- 
gation,  adding  'fumes  of  sulphur  do  not  injure  fruit.  Put  carbolic 
acid  carefully  in  bilge,  but  do  not  sprinkle  it  over  fruit' 

**This  order  was  obeyed,  and  the  fruit  was  blackened.  The 
cargo,  valued  at  $4,375,  sold  for  $839.50. 

*  See  Barker  v.  Schoowr  E.  M,  Wright  (1  Mickey,  24),  47  Am.  Rep.  884. 
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**  The  order  wii8  made  by  the  president  of  the  board  without  its 
flanction,  though  his  action  was  afterward  approved  by  the  board, 
one  member  only  dissenting,  and  the  plaintiff  contends  that  this 
makes  it  the  act  of  the  board,  for  the  consequences  of  which  the 
board  and  each  member  thereof  is  responsible." 

''  The  defendant  contends  that  the  act  was  not  illegal,  but  on  the 
contrary  was  aiithorized  under  the  power  conferred  specially  upon 
the  bowl  by  the  act  of  1876,  whereby  authority  is  given  it  to  Mis- 
infect,  fumigate,  and  purify  any  vessel  from  ports  in  which  yellow 
fever  usually  prevails,  or  from  ports  where  other  contagious  or  in- 
fectious diseases  are  reported  to  exist.'    Sess.  Acts,  p.  110." 

''  The  board  had  authorized  its  president  to  act  in  cases  of  emer- 
gency, and  to  report  his  action  to  the  board  when  it  met.  Under 
that  authorization  the  president  ordered  the  fumigation  of  this 
vessel  without  consulting  the  board,  and  his  action,  as  already 
stated,  was  approved.  The  physicians  who  were  examined  as 
witnesses  say  that  yellow  fever  is  endemic  in  the  West  India  islands, 
and  that  Jamaica  is  in  the  yellow  fever  zone,  that  is,  that  it  is 
likely  to  appear  there  at  any  time,  but  there  seems  to  be  no  doubt 
that  it  was  not  there  when  this  schooner  left.  Certainly  it  was  not 
at  Port  Antonio." 

"The  health  oflBcer,  on  receiving  Dr.  Choppin's  order  to  fumi- 
gate the  schooner,  suggested  to  the  master  to  unload  his  cargo  on 
the  custom-house  wharf  at  the  quarantine  station,  and  offered  assist- 
ance to  help  the  crew  unload.  This  was  done  because  the  master 
))ersisted  in  saying  that  the  fruit  would  be  ruined,  and  an  oppor- 
tunity was  thus  given  him  to  avoid  the  injury  and  loss  which  he 
apprehended*  He  asked  who  would  pay  for  this  unloading,  and  on 
being  told  he  must  pay  the  expense  refused  to  do  it,  although  he 
was  convinced  the  fumigation  would  destroy  the  salable  quality  of 
his  cargo.  There  were  1,750  bunches  of  bananas.  What  time  it 
would  have  taken  to  unload,  fumigate  the  vessel  and  reload  does 
not  appear.     The  actual  detention  was  a  little  over  six  hours." 

Oso.  L.  Bright  and  Breaux  dt  Hall,  for  appellants. 

F.  0.  Zacharie  and  T.  H.  Kennedy ^  for  appellee. 

Ox  Hehearing. 

Berxitdbz,  0.  J.     The  argument  on  the  rehearing  has  failed  to 
demonstrate  that  the  court  erred  in  exculpating  the  members  of  the 
V0L.XLVIII  — 33 
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board  from  the  responsibility  which  was  sought  to  be  fastened  apon 
them. 

A  review  of  the  evidence  shows  that  the  court  had  not  misunder- 
stood the  facts,  and  that  the  same  were  correctly  stated. 

A  reconsideration  of  the  perplexing  legal  questions  involved, 
having  u  bearing  on  this  case,  has  however  established  that  the 
jilaintiff  cannot  be  considered  as  having  been  in  fault,  as  was  first 
found,  und  that  ho  was  not  therefore  properly  chargeiible  with 
contributory  negligence  in  refusing  to  unload  the  fruit  cargo,  ille- 
gally ordered  to  bo  fumigated  by  the  president  of  the  board  of 
health  in  his  individual  recognized  responsibility. 

The  testimony  showed  that  he  refused  to  unload  and  declined  to 
pay  for  the  unloading,  but  it  does  not  establish  that  he  objected  to 
its  being  done.  After  the  fumigation,  against  which  the  plaintiff 
had  entered  a  formal  protest,  had  taken  phvce,  he  did  every  thing 
in  his  power  to  prevent  an  aggravation  of  the  wrong  inflicted  upon 
him,  by  endeavoring  to  realize  for  the  damaged  cargo  as  much  as 
possible  under  the  pressing  circumstances  of  the  time. 

It  is  worthy  of  note,  that  when  plaintiff's  agent  called  on  the 
president  of  the  board  to  prevent  the  fumigation,  that  officer  re- 
mained deaf  to  the  protest,  and  persisted  in  the  execution  of  his 
instructions  to  the  quarantine  agents,  saying  that  he  was  responsible 
for  the  act. 

It  is  also  to  be  observed  that  whatever  may  have  been  the  author- 
ity of  the  president  of  the  board  to  cause  vessels  to  be  fumigated, 
there  has  been  offered  no  justification  for  the  fumigation  of  that 
portion  of  the  craft  in  which  the  fruit  had  been  stored  —  a  thing, 
one  of  the  witnesses  says,  which  had  never  been  heard  of  previously. 

The  authorities  do  not  go  to  the  length,  nor  could  they,  of  say> 
ing  that  if  a  party  threatens  another  with  the  commission  of  a 
wrong,  unless  he  do  a  certain  act  which  he  is  not  obliged  to  do, 
such  party  has  a  right  to  commit  the  wrong,  and  the  damaged 
p:irty  cannot  recover. 

The  authorities  all  concur  in  establishing  tlie  proposition  that 
after  a  wrong  has  been  committed,  the  damaged  party  shall  not 
increase  it^  and  that  if  he  do,  he  shall  have  no  right  to  complain 
for  loss  or  injury  sustained  in  consequence  of  his  willful  acts  of 
commission  or  omission.  Sedg.  Meas.  Dam.  (Tth  ed.)  170;  54  N. 
Y.  528;  43  Me.  678  ;  38  Iowa,  522  ;  45  Md.  136  ;  17  Pick.  284  :  I 
Md.  829. 
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Liiability  attaches  in  such  a  case  as  this,  as  the  act  done,  and 
which  occasioned  the  loss,  was  unauthorized,  arbitrary  and  wrongful. 

The  testimony  shows  that  there  were  1,750  bunches  of  bananas 
of  a  superior  quality  on  board  the  vessel,  and  in  excellent  condition 
when  it  reached  the  quarantine  ;  that  there  was  a  scarcity  of  such 
fruit  on  the  market  where  it  was  in  demand,  and  that  had  the  cargo 
not  been  fumigated  and  consequently  damaged,  it  would  on  its  ar- 
rival here  have  realized  quite  a  high  price,  some  witnesses  say  as 
high  as  13  a  bunch.  In  cases  of  this  description  however  it  is  not 
£afe  to  accept  blindly  the  highest  estimate  of  witnesses  belonging 
to  the  same  trade  or  business,  for  there  exists  among  them  a  cer- 
taiu  esprit  de  corps  which  has  to  be  guarded  against,  and  which 
materially  reflects  upon  and  affects  their  evaluation.  The  safe 
rule  in  such  cases  is  to  adopt  the  lowest  estimate.  The  testimony 
also  shows  that  inordinary  times  a  bunch  of  bananas  realizes  a  dol- 
lar ;  but  that  at  the  particular  date  of  the  arrival  of  the  cargo,  in 
this  case,  in  New  Orleans,  the  fruit  would  have  realized  $1.75  per 
bunch,  if  sound. 

At  that  price  the  proceeds  of  sale  would  have  amounted  to 
(3,062.50  deducting  therefrom  $849.50  which  the  cargo  brought, 
there  remains  a  balance  of  $2,223,  which  the  plaintiff  is  entitled  to 
recover  as  damages,  but  without  interest. 

It  is  therefore  ordered  that  the  previous  decree  herein  made  be 
annulled  and  set  aside,  so  far  as  it  affirms  the  judgment  appealed 
from,  in  favor  of  S.  Choppin,  and  it  is  now  ordered  and  adjudged 
that  the  judgment  appealed  from,  in  so  far  as  rendered  in  favor  of 
Samuel  Choppin,  be  and  it  is  now  reversed  and  avoided. 

And  it  is  now  ordered  and  adjudged  that  the  succession  of  Wil- 
liam S.  Beers  do  have  and  recover  from  the  succession  of  Samuel 
Choppin  or  its  legal  representatives,  his  widow  in  community  and 
heirs,  in  the  proportion  fixed  bylaw,  half  from  the  former  and  half 
jointly  from  the  latter,  each  for  his  viriJe  share,  the  sum  of  $2,223 
without  interest,  and  the  costs  in  both  courts. 

It  is  further  ordered  and  adjudged,  that  in  other  respects,  the 
previous  decree  herein  remain  undisturbed,  and  accordingly  that 
the  judgment  of  the  lower  court,  in  favor  of  the  other  defendant, 
be  affirmed  at  the  cost  of  the  cast  defendant  and  his  succession. 

Decreed  accordingly, 

Mr.  Justice  Fenker  and  Mr.  Justice  Majn^kiko  adhere  to  the 
original  decree. 


o^sss 


SUPREME   COURT 


or 


TEXAS. 


HoOuiB  v.  Klbik. 

(80Tex.l6&) 

TbK — i/ndwAng  person  to  become  intoxicated  —  teagor. 

One  who  induoes  another  whoee  facaltieB  have  been  impaired  hy  haUtual 
drinking  of  intoxicants  to  oontinae  drinking,  on  a  wager,  to  a  manifestlj 
dangeions  exoees,  whereof  he  dies,  is  liable  for  the  **  wrongful  act*'  under 
the  statute.* 

ACTION  for  producing  death  of  a  person  by  wrongful  act.     The 
opinion  crtates  the  foots. 

Alex,  Henderson,  for  appellant 

Ireland  d  BurgesSj  for  appellee. 

WiLUEyO.  J.  By  articles  2899  and  2900  of  our  Beyised  Statutes 
it  is  provided  that  an  action  for  actual  damages  on  account  of  in- 
juries causing  the  death  of  any  person  may  be  brought,  when  such 
death  is  caused  by  the  wrongful  act,  negligence,  unskilfulness  or 
default  of  another,  where  they  are  of  such  a  character  as  would,  if 
death  had  not  ensued,  hare  entitled  the  party  injured  to  maintain 

*  See  Shay  v.  Thomps»o}i.  post. 
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an  action  for  such  injury.  The  appellant's  right  of  action  in  this 
case  therefore  depends  npon  whether  or  not  her  husband,  had  he 
been  injured  by  the  acts  of  the  appellees  as  set  forth  in  the  petition, 
bat  not  in  such  manner  as  to  produce  death,  would  hare  had  a 
<saa8e  of  action  against  the  defendants  below. 

As  a  genera]  principle^  a  man  can  recover  no  damages  for  an  in- 
jury received  at  the  hands  of  another,  with  his  own  consent,  unless 
it  arises  from  some  act  which  is  in  itself  a  breach  of  the  peace.  For 
instance,  it  is  said  by  Mr.  Oooley,  that  **  a  man  cannot  complain  of 
a  nuisance,  the  creation  of  which  he  concurred  in  or  countenanced." 
But  if  two  men  agree  to  fight  and  one  is  injured,  the  law  will  not 
excuse  on  account  of  the  consent  given  to  the  assault.  And  '^  an 
injury  even  in  sport  would  be  au  assault,  if  it  went  beyond  what 
was  admissible  in  sports  of  the  sort,  and  was  intentional."  Oooley 
Torts,  163 ;  Adams  v.  Waggoner,  33  Ind.  531;  s.  c,  5  Am.  Bep. 
230;  0am.  v.  Oollberg,  119  Mass.  350.  Much  less  can  a  man  consent 
to  the  taking  of  his  own  life,  or  to  an  injury  which  is  likely  to  re- 
sult in  his  own  death. 

But  even  in  cases  where  no  breach  of  the  peace  is  involved,  and 
the  act  to  which  consent  is  given  is  matter  of  indifiFerence  to  public 
order,  the  maxim  of  vohnii  nan  fit  injuria  presupposes  that  the 
party  is  capable  of  giving  assent  to  his  own  injury.  If  h^  is  di- 
yested  of  the  power  of  refusal  by  reason  of  total  or  partial  want  of 
mental  faculties,  the  damage  cannot  be  excused  on  the  ground  of 
consent  given.  A  consent  given  by  a  person  in  such  condition  is 
equivalent  to  no  consent  at  all,  more  especially  when  his  state  of 
mind  is  well  known  to  the  party  doing  him  the  injury.  If  an  in- 
fant of  tender  years,  or  an  idiot,  or  a  person  non  compos  mentis, 
from  any  cause  agrees  to  an  act  which  he  cannot  know  will  injure 
him,  the  person  causing  him  to  perform,  or  suffer  the  performance 
of  such  act,,  will  be  answerable  for  its  consequences.  It  is  just  as 
if  a  person,  without  knowledge  that  a  poisonous  or  deleterious  sub- 
stance is  .contained  in  an  article  of  food  offered  him,  swallows  it  at 
the  solicitation  of  another  who  is  aware  of  its  noxious  character,  in 
such  case  of  course  the  one  who  gives  the  food  is  liable  in  damages 
for  the  injury  that  follows.  Com,  v.  Stratton,  114  Mass.  303;  s.  c, 
19  Am.  Bep.  362. 

And  so  if  one  whose  mental  faculties  are  suspended  by  intoxica- 
tion is  induced  to  swallow  spirituous  liquors  to  such  excess  as  to 
endanger  his  life,  the  persons  taking  advantage  of  his  condition  of 
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helplessness  and  mental  darkness,  and  imposing  the  draught  upon 
him,  must  answer  in  damages  for  the  injury  that  ensues.  They 
must  answer  to  him  if  such  injury  should  fall  short  of  the  destruc- 
tion of  life,  and  to  his  family  if  death  should  be  the  result. 

Applying  these  principles  to  the  present  case  we  find  that  the 
allegations  of  the  petition  show  that  appellant's  husband  was  an 
habitual  drunkard,  who  from  long  and  excessiye  use  of  spirituous 
liquors  had  so  beclouded  his  mind  and  fettered  his  will  that  he 
was  wholly  incapable  of  resisting  his  appetite  for  strong  drink  when  ' 
offered  to  him  in  any  quantity  whatever.  That  the  defendants, 
well  knowing  this  fact,  willfully  and  recklessly  conspired  together 
to  induce  and  cause  him  to  swallow  three  pints  of  whisky  in  quick 
succession,  and  did  actually  induce  him  so  to  do,  and  thereby 
caused  his  death.  The  defendants  made  a  wager  that  the  deceased 
could  drink  that  quantity  of  whisky  at  one  time,  and  gave  him  a 
dollar  to  undergo  the  experiment.  After  he  had  taken  two  pints 
quickly  following  after  each  otiier,  and  was  in  a  state  of  intoxica- 
tion by  means  of  which  he  had  lost  all  self  control,  and  when  the 
appellants  were  proceeding  to  administer  to  him  the  third  pint,  a 
bystander  remonstrated  with  them,  declaring  that  if  he  drank  this 
third  pint  it  would  certainly  cause  his  death.  They  did  not  how- 
ever heed  the  warning,  but  prevailed  on  the  deceased  to  swallow 
the  third  pint,  whereupon  he  immediately  died.  To  these  allega- 
tions the  court  below  sustained  a  general  demurrer  and  dismissed 
the  cause. 

Admitting  that  the  allegations  show  that  deceased  had,  at  the 
time  he  consented  to  drink  such  an  excessive  quantity  of  spirits,  suf- 
ficient consciousness  to  know  the  injury  it  was  likely  to  cause  him, 
still  the  act  of  the  defendants  cannot  be  excused  because  he  con- 
sented to  an  experiment  which  might  end  in  his  death,  or  at  least 
in  doing  him  great  bodily  harm.  The  rule  of  law  is  clear  that 
consent  to  an  assault  is  no  justification.  Chrislapherson  v.  Bare,  11 
Q.  B.  477;  Cooley  Torts,  163.  Much  less  can  a  man  consent  to 
the  taking  of  his  own  life.  ^'  His  life  is  not  his  to  take  or  give 
away  ;  it  would  be  criminal  in  him  to  take  it  and  equally  criminal 
m  any  one  else  who  should  deprive  him  of  it  by  his  consent."  Coo- 
ley Torts,  162. 

Here  the  deceased  gave  assent  to  an  assault  to  be  effected  by  tak- 
ing into  his  stomach  poison  in  such  a  quantity  as  would  probably 
deprive  him  of  life.     It  was  administered  to  him  perhaps  in  spor^ 
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but  no  one  has  a  right  to  trifle  with  human  life  in  such  a  manner ; 
MS  well  might  they  have  wagered  that  they  could  fire  a  pistol  at  his 
person  and  not  injure  him.  His  consent  to  such  a  trial  would  not 
have  excused  the  battery  or  murder  that  might  have  followed. 

But  if  consent  was  sufficient  to  excuse  the  conduct  of  the  defend- 
ants in  2idministering  to  the  deceased  the  first  two  pints  of  whisky, 
they  were  certainly  inexcusable  in  giving  the  additional  pint  which 
seemed  to  be  the  immediate  cause  of  his  death.  Before  he  took  the 
last  draught  he  was  in  such  a  state  of  drunkenness  as  to  be  unable 
to  control  himself  or  resist  the  efforts  of  the  defendants  to  continue 
their  experiment  upon  him.  They  should  have  known  that  the 
additional  quantity  given  to  one  already  rendered  helpless  by  what 
he  had  taken  would  be  dangerous  to  health  and  perhaps  to  life.  If 
they  were  thoughtless  as  to  this  matter  themselves,^  still  they  were 
warned  by  one  who  seemed  to  be  aware  of  the  danger,  that  another 
pint  would  surely  kill.  They  paid  no  attention  to  the  warning,  but 
induced  him  to  swallow  the  third  pint,  and  thus  caused  his  death. 
They  had  every  opportunity  of  knowing  that  fatal  results  would 
doubtless  follow  their  acts,  yet  they  wantonly  and  recklessly  per- 
sisted in  them,  and  they  are  liable  for  all  the  damage  that  ensued. 

They  with  knowledge  that  fatal  effects  might  follow  induced 
the  deceased,  who  was  himself  unaware  of  this  fact,  and  wholly 
unable  to  resist  their  efforts,  or  to  know  that  he  was  consenting  to 
his  own  death,  to  swallow  a  draught  that  deprived  him  of  life. 
They  were  as  much  liable  for  the  consequences  as  if  they  had  de- 
ceived the  deceased  as  to  the  nature  of  the  liquid  he  was  taking,  or 
had  concealed  a  drug  in  a  draught  otherwise  harmless,  and  per- 
suaded him  to  drink  it. 

''Deception  may  sometimes  be  equivalent  to  force  as  an  ingredi- 
ent in  an  iissault,"  says  Mr.  Cooley.  Cooley  Torts,  163.  And 
the  same  may  be  said  of  persuasion,  when  exercised  u]>on  one  de- 
prived of  reason  and  incapable  of  resistance. 

We  think  the  petition  disclosed  a  good  cause  of  action,  and  the 
general  demurrer  to  it  should  have  been  overruled.  For  the  error 
of  the  court  in  sustaining  the  demurrer,  the  judgment  is  reversed 
and  the  cause  remanded. 

Bwersed  and  remanded. 
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am  Tm.  808.) 
IfegcHaUe  inttrumerU — ruOiee  of  equities — to  agent.  ' 

One  who  innocently  aoquires  negotiable  paper  Ib  not  ehaigeable  with  nodoe  of 
equitiee,  knowledge  of  which  came  to  his  agent  ihiough  a  tranaaction  oai- 
dde  his  agency.* 

A  CTION  on  a  note.     The  opinion  states  the  caae. 

D.  Upthegrave  and  Perkins,  Oilberi  dt  P&rkins,  for  appellants. 
H.  0.  Jones,  for  appellee. 

Willie,  0.  J.  Among  other  charges  given  to  the  jaiy  by  the 
court  below  was  one  to  this  effect :  If  Oook  was  not  in  &ct  in 
possession  of  the  note  in  controversy  and  was  not  the  holder  of  it, 
but  Wallace  ft  Thurman  were  in  possession  of  it,  and  they  de- 
livered or  caused  it  to  be  delivered  to  plaintiffs  for  a  debt  which 
Cook  ft  Co.  owed  to  plaintiffs^  then  the  plaintiffs  acquired  no  in- 
terest in  the  note  for  the  9900  debt  which  Cook  ft  Co.  owed  phiint- 
iffs,  unless  Oook  had  authority  from  Robey  to  make  such  trau&fer ; 
and  if  he  had  no  such  authority,  the  jury  should  find  for  the  inter- 
vener as  to  the  said  $900.  This  part  of  the  charge  is  assigned  as 
error  by  the  appellants. 

This  charge  was  calculated  to  influence  the  verdict  of  the  jury  in 
favor  of  the  intervener,  whether  they  believed  his  evidence  or  that 
of  the  plaintiff  as  to  the  kind  of  order  from  Cook  under  which 
Wallace  delivered  the  note  to  K^uffmann  &  Runge's  agent. 

As  the  jury  did  find  for  the  intervenors  and  the  testimony  was 
confiicting  as  to  this  order,  the  accuracy  of  this  charge  must  be 
tested  upon  the  hypothesis  that  the  plaintiffs'  evidence  on  this  ques- 
tion was  true.  Wallace,  for  plaintiffs,  testified  that  the  order  to 
Wallace  ft  Thurman  specified  the  notes  they  were  to  turn  over  to 
Kauffman  ft  Hunge's  agent,  viz.,  Pyle  notes  and  the  tl.500  note  in 
controversy.  These  were  the  same  notes  they  had  previously  held 
to  secure  a  debt  of  their  own  against  Cook  ft  Co.  The  $1,500  note 
was  payable  to  A.  D.  Robey  or  bearer,  and  was  not  due  at  the  date 

*  See  89  Am.  Rep.  8^,  note;  46  id.  186,  note. 
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of  the  transfer.  This  note  had  been  placed  by  Robey  with  Wallace 
some  months  before  as  a  collateral  to  secure  the  debt  of  Wallace  & 
Thurman  against  Cook  &  Go.,  with  the  understanding  that  the  note 
waks  Bobey's  individual  property,  and  was  not  to  be  used  to  pay  W. 
&  T.'s  debt  unless  they  failed  to  collect  it  from  Cook,  and  the  latter 
was  to  know  nothing  of  its  existence  or  whereabouts.  At  the  time 
this  transaction  took  place  Wallace  was  an  agent  for  the  plaintiffs 
in  this  action.  Cook  had  come  to  Terrell  about  the  time  the  trans- 
fer took  place  to  represent  the  interests  of  Cook  &  Co., consisting  of 
Robey  and  himself,  at  a  meeting  of  their  creditors.  The  note  then 
wa8  still  in  the  hands  of  Wallace  &  Thurman  as  a  collateral  for  their 
said  debt.  It  was  proposed  by  Cook,  ostensibly  representing  his 
firm  in  the  settlement  of  debts,  though  not  in  man\ial  possession  of 
the  note,  that  if  K.  ft  R.,  to  whom  Cook  ft  Co.  were  also  indebted, 
would  pay  the  debt  for  which  this  note  and  two  others  were  collat- 
erals, they  (K.  ft  R)  should  have  those  collaterals  to  secure  not  only 
the  iiew  demand  thus  created,  but  that  already  due  them.  Here 
was  a  case  of  the  transfer  of  a  note  payable  to  bearer  by  the  appar- 
ent owner,  as  a  collateral  for  a  pre-existing  debt  and  another  debt 
just  then  created. 

This  court  has  already  held,  in  accofdance  with  the  weight  of 
American  authority,  that  the  transfer  of  a  negotiable  note  as  a  col- 
lateral security  for  a  pre-existing  debt  is  in  due  course  of  trade  and 
for  a  valuable  consideration.  Liddell  v.  Grain,  53  Tex.  555,  and 
authorities  cited. 

The  case  is  much  stronger  for  holding  him  a  bona  fide  purchaser 
when  in  addition  to  the  pre-existing  debt,  money  is  ivdvanced  by  the 
assignee  for  the  benefit  of  the  apparent  holder  of  the  note.  Bank 
V.  Oroto,  60  N.  Y.  85.  Kauffman  ft  Runge  occupied  this  position 
-and  were  entitled  to  collect  the  note  and  apply  the  proceeds  to  the 
payment  of  the  amount  due  them,  holding  the  balance  in  trust  for 
the  intervenor  (Tooke  y.  Newman,  75  111.  215),  unless  they  had 
notice  of  the  circumstances  under  which  the  note  was  placed  with 
Wallace  by  Robey,  and  the  relation  in  which  these  parties  stood 
toward  each  other  at  the  time  of  the  transfer.  It  is  not  pretended 
that  Shaw,  who  was  acting  for  Kauffman  ft  Runge  at  that  time, 
had  any  notice  whatever  of  these  circumstances.  The  only  notice 
ever  had  by  Kauffman  ft  Runge  was  such  as  arose  from  the  fact  that 
Wallace  was  acting  as  their  agent  at  the  time  he  took  this  note  to 
secure  the  debt  due  his  own  firm.  Unless  such  fiicts  iis  came  to  his 
Vol.  XLVIII  — r.l 
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knowledge  whilst  securing  the  debt  of  his  firm  with  the  note  in  suit 
SIS  21  collateral  is  chargeable  to  the  plaintiffs,  and  they  are  bound  by 
it  in  negotiating  for  the  assignment  of  the  note  some  months  after- 
war  I,  they  are  bona'fide  purchasers  of  the  note. 

That  a  principal  is  chargeable  with  notice  of  all  snch  facts  as  come 
to  his  agent's  knowledge,  whilst  acting  within  the  scope  of  his 
agency,  is  well  settled.  Jones  v.  Banfordy  21  Iowa,  217 ;  Ftiliofi 
Bank  v.  Catial  Co.,  4  Paige,  127;  Ewell's  Evans  Agency,  164; 
Le  Neve  v.  Le  Neve,  2  Lead.  Gases  in  Eq.,  pt.  1,  167,  168. 

That  he  is  not  chargeable  with  notice  of  snch  facts  if  they  come 
to  the  knowledge  of  his  agent  whilst  engaged  in  a  transaction 
with  which  the  principal  has  no  concern  is  equally  well  settled. 
See  authorities  cited  in  Le  Neve  v.  Le  Neve,  2  Lead.  Cases  in  Eq. 
179  ei  seq. 

One  of  the  reasons  upon  which  the  rule  rests  is  that  when  the 
agent  is  under  obligation  to  communicate  his  knowledge  to  his 
employer,  the  latter  is  bound,  because  if  the  agent  has  done  his 
duty  he  has  imparted  the  inlormation ;  and  if  he  has  not,  the 
party  who  trusted  him  is  the  one  to  suffer  for  his  neglect.  EwelVs 
Evans  Agency,  163. 

But  a  party  is  not  presumed,  nor  is  he  bound,  to  communicate 
to  another  facts  which  he  learns  in  a  transaction  of  his  own  or  of  a 
different  person ;  and  much  less,  where  in  such  transaction,  he 
was  acting  adversely  to  the  interests  of  the  person  sought  to  be 
charged  with  notice.  Hence  in  all  such  cases,  the  presumption  of 
notice  to  the  principal  does  not  obtain.  Winchester  y,  Svsquehanna 
R'y  Co.,  4  Md.  231,  239 ;  La  Farge  Ins.  Co.  v.  BM,  22  Barb.  54 ; 
McConnick  v.  Wlieeler,  36  111.  114. 

Another  reason  given  for  the  rule  is  that  facts  learned  in  one 
transaction  by  a  party  are  not  presumed  to  be  present  in  his  mind 
when  engaged  in  a  totally  different  transaction.  The  law  does  not 
presume  that  what  is  once  known  will  always  be  present  in  the 
memory.  This  rule  has  sometimes  been  applied  as  well  to  parties 
when  acting  for  themselves  as  when  acting  through  the  agency  of 
others.  Boggs  v.  Varun,  6  W.  &.  S.  469,  473.  It  is  still  less  to  be 
presumed  that  such  knowledge  will  be  present  at  a  period  long  sub- 
sequent to  the  date  when  it  was  acquired,  either  to  the  principal  or 
to  an  agent  different  from  the  one  who  originally  obtained  notioe  of 
it  and  in  a  wholly  different  transaction.  Hence  under  such  cir- 
cumstances, it  hrts  been  generally,  if  not  always,   held  that  the 


TYLER  TERM,  1883.  267 


Kauffman  v.  Robey. 


knowledge  obtained  in  the  firat  transaction  is  not  chargeable  in  the 
aeoond.    See  authorities  cited  above. 

Ap2)lying  these  principles  to  the  present  case,  we  find  that 
although  Wallace  was  agent  of  KaufFman  &  Runge  when  the 
tlyOOO  note  was  placed  with  him,  yet  he  obtained  that  note  whilst 
acting  for  himself  and  partner,  and  not  in  any  matter  in  which  he 
was  acting  for  the  plaintiff.  Moreover  it  was  in  antagonism  to 
the  interest  of  his  principals  that  he  should  obtain  so  large  a  col- 
lateral to  secure  his  small  debt,  and  thus  withdraw  a  great  amount 
of  the  individual  proper)^  of  one  member  of  the  failing  partnership 
and  place  it  where  it  was  beyond  the  reach  of  his  principals  and  the 
other  creditors  of  the  firm  for  his  own  benefit. 

The  transfer  of  the  collaterals  to  plaintiffs  took  place  mauy  months 
after  this  note  was  placed  with  Wallace,  and  plaintiffs  were  in  this 
matter  represented  by  a  different  agent,  Wallace's  connection  with 
them  having  ceased  long  before  that  time. 

We  think  therefore  that  plaintiffs  were  not  chargeable  with 
notice  of  the  fact  that  the  note  was  the  individual  property  of 
Robey,  or  of  the  conditions  under  which  it  was  deposited  by  him 
with  Wallace.  That  if  the  plaintiffs'  evidence  was  true,  the  person 
recognized  by  the  holder  of  the  note  as  having  control  over  it 
transferred  it  to  them  for  a  valuable  consideration,  viz.,  the  payment 
of  $332,  and  as  collateral  to  secure  another  and  pre-existing  debt  of 
about  $960.  That  they  had  a  right  to  hold  the  note  till  the  pur- 
poses for  which  it  was  deposited  were  accomplished  or  the  whole 
debt  was  paid,  and  were  not  bound  to  surrender  it  upon  the  pay- 
ment of  the  $332  alone.  That  the  charge  of  the  court  before  re- 
cited, in  so  far  as  it  was  in  conflict  with  this  view  of  the  case,  was 
erroneous,  and  calculated  to  produce  a  verdict  for  the  interveners, 
whether  the  jury  gave  credence  to  his  evidence  or  that  of  the  plaintiff. 
The  remaining-assignments  bring  to  our  attention  no  error  of  any 
importance  and  it  is  not  necessary  to  consider  them.  The  judg- 
ment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


m TEXAS, 

Texas  and  St.  Louis  Railroad  Compaiiy  t.  Robaids. 

Tbxas  akd  St.  Louis  Railboad  Company  v.  Bobards. 

(00  Tax.  Sift.) 

Bailroad  —  eontraet  —  putUc  poliey — ruiraint  of  trade — vltra  vine. 

In  consideration  that  the  plaintifh  should  build  and  open  a  hotel  at  a  certain 
place,  the  defendant  railway  company  agreed  to  convey  to  him  certain  land 
at  that  place,  to  maintain  a  permanent  station  there,  and  to  give  the  proprie- 
tors of  the  hotel  the  patronage  of  the  company,  and  to  dissuade  all  others 
from  erecting  hotels  there.  Held,  that  defendant  was  liable  to  an  action  for 
breach  of  such  agreement.* 

ACTION  for  breach  of  contract.     The  head-note  states  the  case. 
The  plaintiff  had  judgment  below. 

Hubbard,  Whiiaker  and  Bonner,  for  appellant. 

Herenden  &  Cain,  for  appellee. 

Watts,  J.,  Com.  App.  [Omitting  another  point.]  The  point 
is  also  made  that  the  contract  is  against  public  policy  and  therefore 
Yoid.  This  objection  is  based  upon  two  distinct  grounds  :  First, 
the  company  cannot  bind  itself  to  keep  and  maintain  a  station  at 
Any  particular  point  on  its  line ;  secondly,  the  contract  is  in 
restraint  of  trade,  for  by  its  terms  the  company  is  bound  to  patronize 
the  hotel  to  be  constructed  by  appellees,  and  to  discourage  the 
building  of  others  at  that  place. 

It  should  be  observed  that  the  contract  stipulates  for  the  continu- 
ance of  the  town  of  Ferguson  as  a  permanent  station  on  the  road, 
and  for  the  erection  of  freight  and  passenger  depots  at  that  place. 

There  is  nothing  in  the  terms  of  the  contract  that  would  prohibit 
the  company  from  establishing  other  stations  on  the  line  wherever 
the  public  interest  might  demand,  or  the  management  might  think 
proper  to  do  so.  There  are  authorities  to  the  effect  that  a  railroad 
company  cannot  bind  itself  by  contract  to  establish  and  maintain  a 
station  at  any  particular  point  on  the  line.  That  such  a  contract  is 
against  public  policy  and  void.  Other  authorities,  upon  better 
reasons,  hold  that  such  contracts  are  not  against  public  policy, 
unless  the  company  thereby  undertakes  to  bind  itself  not  to  estab- 
lish other  stations  in  the  same  vicinity  or  elsewhere  on  the  line  as 

♦  See  Mars^i  v.  FaiHmry  NorihweH.  R.  Co.  (64  111.  414),  16  Am.  Rep.  564. 
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the  convenience  of  the  public  might  demand.  Williafnsmi  v.  0.^ 
R.  I.  A  P.  R.  R.  Co.,  53  Iowa,  120;  8.  c,  36  Am.  Rep.  206 ;  HoUa* 
day  v.  Pattersony  5  Oreg.  177  ;  MariinddU  v.  Kanuu  Oiiyy  etc.,  R. 
Co.,  CO  Mo.  510  ;  Currier  y.  Railroad  Co.,  48  N.  H.  826 ;  Kinedly 
▼.  St.  Louis,  K.  C,  etc.,  R.  Co.,  69  Mo:  658. 

Railroad  corporations  are  created  with  the  twofold  object  of 
gain  to  those  who  engage  in  such  enterprises,  and  for  the  accommo- 
dation of  the  public  in  travel  and  the  shipment  of  freights ;  and 
undoubtedly  it  would  be  against  public  policy  to  allow  them  to  so- 
contract  as  to  defeat  the  objects  of  their  creation.  This  would  be 
the  result  if  they  were  so  permitted  to  bind  themselves  that  they 
could  not  establish  stations  at  any  point  On  the  line  that  trade, 
travel  and  public  convenience  might  require.  But  it  is  not  per- 
ceived how  it  could  work  an  injury  to  the  public  for  a  company  to 
bind  itself  by  contract  to  permanently  maintain  a  station  at  any 
point  on  the  road,  provided  it  includes  no  prohibition  against  estab- 
lishing such  other  stations  as  the  management  might  deem  necessary 
and  convenient. 

Each  station  not  only  accommodates  those  who  reside  in  its 
vicinity,  btit  also  the  general  public  who  may  desire  to  leave  or 
board  the  trains,  or  ship  freights  to  or  from  such  points.  The  fact 
that  such  contracts  might  work  an  inconvenience  to  the  company 
would  afford  no  reason  for  holding  them  to  be  against  public  policy. 
It  is  the  public  that  must  be  injuriously  affected,  to  have  that  effect 
npon  contracts. 

These  corporations  are  created  with  power  to  contract,  and  ex- 
perience has  not  yet  demonstrated  any  necessity  for  the  courts  to 
assume  a  sort  of  guardianship  over  them,  so  as  to  protect  them 
against  their  improvident  contracts.  On  the  contrary,  it  is  generally 
understood  that  they  are  able  to  deal  in  close  quarters  with  natural 
persons  in  this  particular. 

The  other  proposition,  that  the  contract  is  in  restraint  of  trade,  is 
not,  as  we  think,  supported  by  the  record.  The  company  owned  the 
land  and  had  laid  out  a  town  with  the  view  of  making  sales  of  the 
lots.  To  enable  them  to  do  so  lo  the  best  advantage,  it  seems  that 
the  establishment  of  a  hotel  at  that  point  was  considered  highly 
important,  both  in  promoting  the  sale  of  lots  and  in  encouraging 
travel  over  the  road.  To  secure  this  the  company  held  out  and 
proffered  the  inducements  which  were  embodied  in  the  contract. 

An  investment  in  a  hotel,  at  a  town  in  embryo,  might  not  be  con- 
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sidered  as  cither  safe  or  desirable  ;  and  yet  its  establishment  might 
be  of  great  importance  to  the  projectors  of  the  town.  Then  to 
accomplish  the  desired  object,  it  seems  to  ns  the  contract  might  go 
even  beyond  that  which  is  nnder  consideration,  and  still  not  be  in 
restraint  of  trade. 

A  further  objection  to  the  contract  urged  by  appellant  is,  that  as 
to  it  the  contract  is  ultra  vires;  that  is,  it  was  beyond  the  power 
of  the  corpomtion  to  make  such  a  contract,  or  in  other  words,  the 
authority  to  make  such  a  contract  is  not  included  either  in  the 
express  or  implied  powers  conferred  by  law. 

There  is  a  distinction  between  contracts  not  authorized  by  law 
and  those  that  are  prohibited  by  law.  The  former  only  are  prop- 
erly denominated  by  the  term  ultra  vires,  Notwithstanding  this 
is  comparatively  a  modem  doctrine,  thera  are  a  great  number  of  re- 
ported cases  in  which  it  hiis  been  discussed  and  applied,  and  much 
confusion  exists  in  its  application,  as  will  appear  by  reference  to  the 
cases  reviewed  in  Green's  Brice's  Ultra  Vires,  p.  729,  note  **  a." 

Much  of  this  confusion  perhaps  has  been  occasioned  by  the  fact 
that  courts  of  last  i-esort  have  looked  more  to  reported  cases  than 
those  under  consideration.  There  are  however  cei*tain  well-estab- 
lished rules,  which  if  obsened  in  the  application  of  the  doctrine, 
obviate  the  confusion  and  doubt  and  lead  to  reasonable  certainty. 
Among  these  are  the  following  : 

First.  The  power  of  a  corporation  to  contract  extends  not  merely 
to  such  subjects  as  arc  absolutely  essential  or  indispensable  to  the 
performance  of  specified  acts  authorized  by  its  charter,  but  also  to 
such  (not  being  prohibited  by  law,  nor  against  public  policy)  as  are 
designed  and  may  be  useful  in  promoting  the  main  enterprise. 

Second.  As  between  the  corporation  and  strangers,  the  contract 
of  the  former  is  presumed  to  be  within  its  power,  and  the  burden 
is  upon  the  party  asserting  the  contrary  to  establish  the  incapacity 
of  the  corporation  to  make  the  contract. 

Tliird.  While  corporations  have  no  capacity  to  contract  with  ref- 
erence to  subjects  entirely  foreign  to  the  purposes  for  which  they 
were  created,  still  they  are  bound  by  contracts  made  for  purposes 
which  they  have  treated  as  being  within  the  object  of  their  chart- 
ers, and  which  are  not  clearly  shown  not  to  be  included  therein. 
Waterman  Spec.  Perf.,  §  222;  Pierce  Railroads, 499,  etc.;  Indianola 
V.  G.  W.  T.  &  P.  Ry,  56  Tex.  602,  etc. 

Then  applying  these  rules  to  the  conti-act  under  consideration. 
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does  it  appear  to  be  beyond  the  power  of  the  corporation  ?  The 
prime  object  for  its  creation  was  the  construction  and  operation  of 
a  railroad  between  the  termini  designated  ;  this  was  the  specified 
object  and  directly  authorized  by  the  charter.  The  law  also  ex- 
pressly authorized  the  company  to  receive  donations  of  land,  and 
not  only  authorized,  but  required,  that  it  should  be  sold  and  con- 
veyed if  not  necessary  for  the  operation  of  the  road.  It  appears 
that  the  company  had  in  some*way  or  another  secured  the  title  to 
the  land  upon  which  the  town  of  Ferguson  had  been  located,  and 
as  it  was  not  necessary  to  the  o])eration  of  the  road,  the  company 
desired  to  sell  it  to  the  best  advantage.  Any  contract  therefore 
not  prohibited  by  law,  nor  against  public  policy,  which  w<)uld  aid 
the  sale  of  the  land  at  an  advanced  price,  would  result  in  promot- 
ing the  main  enterprise.  The  design  of  the  contract  was  to  in- 
crease the  travel  and  business  on  the  road  and  to  enhance  the  value 
of  the  lots,  and  thereby  promote  the  eonstrnction  and  operation  of 
the  road.  The  purposes  of  this  contract  were  treated  by  the  com- 
pany as  within  the  objects  of  its  charter.  And  it  has  failed  to 
clearly  show  that  such  object  was  not  included  in  the  implied 
powers  resulting  from  those  directly  conferred.  This  leads  to  the 
conclusion  that  the  contract  is  not  ultra  vires. 

In  the  case  of  Railway  Co,  v.  McCarthy^  96  U.  S.  258,  it  was 
truly  said:  "The  doctrine  of  ultra  vires^  when  invoked  for  or 
against  a  corporation,  should  not  be  allowed  to  prevail  when  it 
would  defeat  the  ends  of  justice  or  work  a  legal  wrong  ;*'  while  it 
issaid  in  Waterman  S^iec.  Perf.,  §  226,  that  ''It  is  now  settled  that 
a  corporation  cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been  in  good  faith  fully  performed  by  the  other 
party  and  the  corporation  has  had  the  full  benefit  of  the  perform- 
ance and  of  the  conti-act." 

Here  appellees  had  performed  their  part  of  the  contract ;  the 
hotel  was  completed  and  ke})t  in  operation  until  it  was  apparent 
that  the  company  did  not  intend  to  further  perform  its  contract 
than  to  convey  the  lots.  Therefore  to  allow  the  defense  of  ultra 
vires  to  prevail  against  them  would  be  to  defeat  the  ends  of  justice 
and  work  a  legal  wrong.  The  evidence  as  to  the  destruction  of 
the  contract  was  sufficient  to  authorize  the  admission  of  secondary 
evidence  of  its  contents. 

Nor  do  the  recitals  in  the  conveyance  from  the  company  to  ap- 
pellees estop  the  latter  from  alleging  and  showing  the  real  contract 
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entered  into  by  the  parties.  Suppose  the  original  contract  had 
been  prodnoed,  would  it  be  claimed  that  it  did  not  evidence  the- 
oontrAsty  rather  than  the  recitals  contained  in  the  conreyance  f 
The  fact  that  the  contents  of  the  original  contract  had  to  be  shown, 
would  not  change  the  result. 
Our  report  is  for  an  afBrmanoe  of  the  judgment. 


Mabsak  y.  FrairoH. 

(6iT«z.  in.) 

IMmmee  —  renting  house  for  prostitution. 

One  who  rents  a  lionee  with  knowledge  that  it  is  ased  for  proetitation  is  lia- 
ble in  damages  to  an  adjacent  proprietor,  and  such  renting  maj  be  enjoined^ 
(See  note,  p,  274.) 

ACTION   of  damages,  and   for  injunction   for  nuisance.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Davis  d  SayUa  and  Robert  O.  Street,  for  appellant. 
M.  Kleberg  and  Denson  &  Burnett,  for  appellee. 

StaytoVi  a.  J.  There  are  sixteen  assignments  of  error,  of 
which  only  one  is  presented  in  brief  of  counsel. 

This  action  was  brought  to  recover  damages  from  the  appellant 
for  ])ermitting  certain  houses  which  he  owned,  contiguous  to  the- 
house  owned  and  occupied  by  the  appellee  as  a  home  for  his  family, 
to  be  used  as  places  of  prostitution,  by  which  he  alleged  his  property 
was  diminished  in  value,  and  rendered  unfit  for  a  home  for  himself 
and  family.  An  injunction  was  also  sought  to  prevent  the  continu- 
ance of  such  use  of  the  houses  of  appellant. 

The  proof  was  ample  to  show  that  for  a  long  time  the  appellant 
had  rented  his  houses  to  persons  under  such  circumstances  that  he 
must  have  known  the  purposes  for  which  his  houses  were  used  and 
for  which  they  were  rented  ;  in  fact  he  was  notified  of  the  fact ; 
for  the  plaintiff  requested  him  not  to  permit  his  houses  to  be  so^ 
used,  nearly  a  year  before  this  suit  was  brought. 

The  evidence  shoivs  that  the  houses  which  belonged  to  the  appel- 
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laut,  by  reason  of  their  use,  became  and  were  for  a  long  time  noto- 
rious as  of  the  most  disreputable  houses  of  prostitution  ;  that  their 
occupants  were  repeatedly  prosecuted  and  oonyicted  for  there  keep- 
ing houses  of  ill-fame ;  and  that  the  appellant  himself,  long  before 
the  institution  of  this  suit,  was  prosecuted  for  renting  his  houses  to 
be  kept  as  houses  of  prostitution,  to  which  prosecution  he  made  no 
defense,  and  yet  that  he  from  month  to  month  permitted  persona 
who  were  known  to  be  common  prostitutes  to  occupy  his  houses 
and  there  to  ply  their  avocations ;  that  they  were  so  kept,  and 
openly  kept,  the  evidence  makes  clear. 

Under  this  state  of  facts  it  is  urged  that  the  court  erred  in  in- 
structing the  jury,  in  effect,  that  if  the  appellant  knew  with  reason- 
able certainty  the  use  to  which  his  property  was  put,  and  continued 
to  rent  it  from  month  to  month  to  persons  whom  he  knew,  with 
reasonable  certainty,  would  so  continue  to  use  it,  then  if  so  used, 
its  use  would  constitute  a  nuisance  for  which  the  appellant  would 
be  responsible. 

It  is  contended  that  a  person  renting  to  others  his  property  under 
such  circumstances  does  not  rent  it  'Ho  be  used  "  as  a  place  of  pros- 
titution. He  who  knows  that  his  property  is  used  as  a  place  for 
prostitution  ;  that  the  sole  business  of  its  occupants  is  such  ;  and 
who  thus  knowingly  continues  from  month  to  month  to  permit  such 
occupancy,  must  be  held  to  rent  such  property  '^  to  be  used  "  as  a 
place  of  prostitution. 

The  charge  of  the  court  was  not  incorrect;  and  that  it  might  not 
possibly  be  misconceived,  at  the  request  of  appellant  the  court  gave 
the  following  charge  :  ''  Under  the, law  of  this  State  the  owner  of 
property,  houses  and  lots,  has  the  right  to  rent  the  same  to  a  person 
whom  he  may  know  to  be  a  prostitute  or  lewd  woman,  and  such 
character  of  person  has  the  right  to  rent  such  property  ;  and  before 
the  plaintiff  can  recover,  it  must  be  proved  to  your  satisfaction  that 
the  defendant  in  this  ease  not  only  rented  the  premises  on  lot  No.  1, 
block  384,  to  prostitutes,  knowing  them  to  be  such  at  the  time  of 
renting,  but  he  must  have  rented  said  premises  to  such  persons  for 
the  purpose  of  their  ^ing  used  as  houses  of  prostitution,  or  after 
having  rented  them  to  such  persons,  not  knowing  their  characters  at 
the  time,  but  afterward  having  found  out  that  said  tenants  were 
prostitutes  and  that  they  wei-e  using  said  premises  as  houses  of  pros- 
titution instead  of  legitimate  dwellings,  and  the  defendant,  being  so 
informed,  re-rented  and  acquiesced  in  the  immoral  use  of  said  prem- 
VoL.  XLVIII  — 35 
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ises  and  continued  such  tenancy  in  riolation  of  good  morals  and 
eommon  decency." 

This  charge  was  more  favorable  to  the  appellant  than  a  correct 
application  of  the  law  would  justify. 

SSuch  injury  was  shown  to  the  appellee  and  the  appellant  shoivn 
to  be  so  connected  with  the  facts  out  of  which  the  injury  resulted, 
as  entitled  the  appellee  to  recoyer  against  him.  Oivens  y.  Van 
Siuddiford,  4  Mo.  App.  499  ;  s.  c,  72  Mo.  130 ;  HamiUon  y. 
Whitridge,  11  Md.  128 ;  CommonweaUh  y.  Cobb,  120  Mass.  356 ; 
Siate  y.  Williams,  30  N.  J.  L.  102  ;  People  y.  Erwin,  4  Denio,  129 ; 
State  V.  Abraham,  6  Iowa,  117;  Wood  Nuis.  40,  822;  Piehy. 
Dodge,  4  Denio,  317 ;  47  Am.  Dec.  254. 

The  rules  applied  by  the  court  in  this  case  were  such  as  would  be 
applicable  in  a  criminal  prosecution  for  letting  premises  to  be  used 
as  a  place  of  prostitution,  and  it  may  well  be  questioned  whether 
rules  so  strmgent  should  be  applied  in  civil  causes,  in  which  ques- 
tions of  knowledge  and  intent  are  often  of  but  little  or  of  no  impor- 
tance 

The  maxim,  ^*  so  use  your  own  property  as  not  to  injure  the  rights 
of  another,"  would  seem  to  require  that  a  landlord  should  at  least 
use  reasonable  care  and  diligence  in  reference  to  the  use  to  which 
his  property  is  applied,  and  that  even  for  negligence  in  this  respect 
he  might  become  responsible  civilly  for  an  injury  which  could  not 
result  if  he  exercised  due  care  and  due  regard  for  the  right  of  his 
neighbor. 

However  this  may  be,  the  rule  given  by  the  court  below  was  one 

of    which  the  appellant  cannot  complain,  and  the  judgment  is 

affirmed. 

Judgment  affirmed, 

NOTB  BY  THB  Rbfortkr.—  In  ffomUUm  v.  WhUridge,  11  Md.  138,  (he  oouit 
said :  *'  We  are  constrained  therefore  to  consider  the  appellant  as  a  person 
about  to  open  the  premises  as  a  house  of  ill-fame,  and  the  prominent  question 
for  decision  is,  whether  the  jurisdiction  of  courts  of  equity  embraces  the  pro- 
hibition of  such  public  nuisances,  where  the  complaint  is,  that  they  will  by 
Teason  of  their  close  proximity  deprive  other  persons  of  the  comfortable  en- 
joyment of  their  property,  and  greatly  depreciate  and  lessen  its  value. 

"As  was  observed  by  the  appellant's  counsel,  no  decision  has  been  found  in 
which  the  power  was  exercised  in  such  cases  as  the  present.  Nor  is  there  any 
in  which  the  writ  of  injunction  has  been  applied  for  and  denied.  But  the 
absence  of  precedents,  though  not  to  be  overlooked  entirely,  does  not.  of  itself, 
determine  questions  of  jurisdiction.      We  consult  adjudged  cases  to  ascertain 
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their  reason  and  spirit.  These  are  the  foundation  of  the  law.  3  Bland.  188  ;- 
FUhery.  Prince,  3  Borr.  1864;  Rust  y  Cooper,  Cowp.  882.  Courts  are  not 
to  asKume  jurisdiction,  but  they  may  amplify  remedies,  and  apply  rules  and 
general  principles  for  the  advancement  of  substantial  justice.  Broom's  Max- 
ims. 86 ;  60  Law  Lib.  50 ;  RueaeU  v.  Smyifi,  9  Mees.  &  Wels.  818,  per  Lord 
Abinger.  If  this  were  not  so,  and  courts  were  confined  to  particular  pre- 
cedents, there  would  be  no  power  to  grant  relief  in  new  cases  occurring.  And 
hence,  when  they  do  arise,  and  rights  can  be  asserted,  or  wrongs  prevented  or 
redressed,  consistently  with  established  principles,  it  would  be  a  great  failure 
of  justice  to  deny  relief,  merely  because  no  decision  could  be  found  in  which 
the  jurisdiction  had  been  invoked  and  exercised.  The  point  on  this  appeal, 
then,  is  not  whether  an  injunction  has  ever  issued  to  prevent  the  establish- 
ment  of  a  public  nuisance  of  this  kind,  but  whether  the  doctrines  of  equity, 
applicable  to  nuisances,  should  be  applied  to  the  present  case. 

"Although  at  law  the  remedy  in  respect  to  public  nuisances  is  by  indict-' 
ment,  and  in  respect  to  private  ones,  by  action  at  the  instance  of  the  person 
injured,  yet  in  the  common-law  tribunals,  redress  may  be  had  for  damage  re- 
sulting from  public  as  well  as  private  nuisances.     These  remedies  can  only> 
abate  or  afford  compensation  for  an  existing  nuisance,  and  are  ineffectual  to* 
restrain  or  prevent  such  as  are  threatened  or  in  progress.     Hence  there  is  a 
jurisdiction  in  equity  to  enjoin,  whenever  the  nature  of  the  injury  is  such  that 
it  cannot  be  adequately  compensated  by  damages,  or  from  its  continuance  or 
permanent  mischief,  will  occasion  a  constantly  recurring  grievance.     And  as  a' 
party  injured  by  a  public  nuisance  may  have  his  action  at  law  for  damages 
thereby  sustained,  so  he  may  apply  for  an  injunction  to  prevent  such  nuisance, 
if  its  existence  will  cause  a  substantial  prejudice  to  his  property,  or  the  rea- 
sonable enjoyment  thereof.     Drewry  Injunc.  240 ;   86  Law  Lib.  165 ;   Adams 
£q.  210 ;  68  Law  Lib.  185  ;    2  Story  Eq.,  §§  920  to  926 ;    Jeremy  £q.  809,  810. 
This  author  says  :    *  The  foundation  of  this  court's  jurisdiction  on  the  subject 
of  nuisance  is  the  probability  of  irreparable  mischief ;  that  sort  of  material 
injury  by  one  to  the  comfort  of  another,  which  requires  the  application  of  a 
power  to  prevent,  as  well  as  to  remedy,  the  evil.' 

**  We  need  not  review  here  the  cases  on  which  these  writers  rely.  They 
generally  sustain  the  doctrine  as  laid  down  by  them.  Formerly  the  jurisdic- 
tion was  more  restricted  than  at  present ;  but  for  many  years,  both  in  England 
and  this  country,  this  process  has  been  more  extensively  employed,  as  the 
exigencies  of  society  created  a  necessity  for  its  use,  according  to  recognized 
doctrines  of  equity.  The  English  decisions  were  examined  by  the  vice- 
chancellor  in  SoUau  v.  De  Held,  9  Eng.  Law  &  Eq.  104,  upon  the  authority  of 
which  he  considered  himself  warranted  in  applying  the  remedy  in  restraint  of 
ringing  church  bells,  '  so  as  to  occasion  any  nuisance,  disturbance  or  annoy- 
ance to  the  plaintiff,  and  his  family  residing  in  his  house,*  upon  the  ground 
that  a  private  person  may  bring  his  bill  in  equity,  where  he  apprehends  injury 
or  disturbance  in  the  enjoyment  of  his  property  from  a  public  nuisance. 

"  In  this  country,  too,  there  are  decisions  full  to  the  point.  We  mention 
particularly,  Cftrning  v.  Lmoerre,  6  Johns.  C\\.  489  ;  recognised  in  12  Pet.  91, 
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where  Chftnoellor  Kknt  allowed  the  writ,  '  inasmQch  as  there  was  a  special 
grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their  property,  and  the 
Talne  of  it.  The  ohstraction  was  not  only  a  common  or  pnhlic  nuisance,  bat 
worked  a  special  injury  to  the  plaintiffs.*  The  Supreme  Gourt,  in  13  Pet.  91, 
said,  that '  a  court  of  equity,  pursuing  the  analogy  of  the  law,  that  a  paity 
may  maintain  a  private  action  for  special  damage,  even  in  case  of  a  public 
nuisance,  will  now  take  jurisdiction  in  case  of  a  public  nuisance,  at  the  in- 
stance of  a  private  person,  where  he  is  in  imminent  danger  of  suffering  a 
special  injury,  for  which,  under  the  circumstances  of  the  case,  the  law  would 
not  afford  an  adequate  remedy.'  This  principle  appears  to  have  been  acted 
upon  in  this  Htate,  for  in  the  case  of  Harritan  v.  StereU,  4  H.  &  McH.  640,  a 
claim  for  damage  resulting  from  a  public  nuisance  was  sustained  at  law  ;  and 
in  Bd,  d  Md.  B.  B.  Co.  v.  Stump,  8  G.  &  J.  479 ;  29  Am.  Dec.  561,  the  juris- 
diction of  courts  of  equity  in  such  cases  was  recognised,  but  not  enforced, 
because  the  bill  did  not  state  a  case  of  private  grievance. 

"But  the appellant*8  counsel  suggested  that  a  distinction  should  be  taken 
between  the  cases  relied  on  in  the  support  of  this  power  and  the  present,  be- 
cause here  the  object  is  to  prevent  what  is  offensive  to  the  moral  senses.  We 
do  not  inquire  how  far  this  jurisdiction  can  be  defended  on  grounds  of  morality, 
and  to  preserve  the  decencies  of  life  from  gross  violation.  The  case  does  not 
require  this.  But  it  would  be  strange,  indeed,  if  when  the  court's  powers  are 
invoked  for  the  protection  and  enjoyment  of  property,  and  may  be  rightfully 
exercised  for  that  purpose,  its  arm  should  be  paralyzed  by  the  mere  circum- 
stance that  in  the  exercise  of  this  jurisdiction,  it  might  incidentally  be  per- 
forming the  functions  of  a  moral  censor,  by  suppressing  a  shocking  vice  de- 
nounced by  the  law,  and  amenable  to  its  penalties  from  the  earliest  times. 
And  if  as  the  authorities  show,  the  court  may  interfere  where  the  physical 
senses  are  offended,  the  comfort  of  life  destroyed,  or  health  impaired,  these 
alone  being  the  basis  of  the  jurisdiction,  the  present  complainants,  presenting 
as  they  do  a  case  otherwise  entitling  them  to  relief,  should  not  be  disappointed 
merely  because  the  effect  of  the  process  will  be  to  protect  their  families  from 
the  moral  taint  of  such  an  establishment  as  the  appellant  proposes  to  open  in 
their  immediate  vicinity." 

In  Oivens  v.  Van  Studdiford,  72  Mo.  129,  cited  in  the  principal  case,  it  was 
held  that  where  the  owner  knowingly  permits  a  brothel  to  be  established  and 
midntained  in  his  house,  which  adjoins  a  tenement  of  another,  by  reason  of 
which  the  latter's  tenants  leave,  and  his  property  is  depreciated  in  value,  the 
former  is  liable  to  the  latter  for  special  damage  thereby  caused  him,  over  and 
above  the  wrong  and  injury  done  to  the  general  public,  and  in  such  a  case  the 
measure  of  damages  is  the  difference  in  the  selling  value  of  the  property  and 
the  loss  of  rent  occasioned  by  such  nuisance. 

In  Anderson  v.  Dotp,  88  Hun,  160,  it  was  held  in  the  absence  of  proof  of  offen- 
sive sights  or  sounds,  an  action  will  not  lie  to  enjoin  the  maintaining  of  a  bawdy- 
house  near  the  plaintiff's  house,  by  means  whereof  the  selling  and  rental  value 
of  the  latter  is  liable  to  be  diminished.  The  court,  Rumsby,  J.,  said :  '* There 
is  no  allegation  of  any  noise,  or  any  physical  discomfort  or  tangible  injury  to 
the  persons  of  the  occupants  of  plaintiff's  houses,  or  to  the  property,  but  thr 
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Injiuy  oomplAined  of  is  eiitiielv  consequential  in  its  nature,  arising  from  the 
tmd  that  the  deoent  people  will  avoid  such  places,  however  quietly  conducted, 
beeaose  of  the  inconveniences  which  thej  apprehend  may  occur,  although 
such  apprehensions  may  never  be  realiied.  The  defendant's  counsel  bases 
his  motion  upon  the  ground  that  a  private  action  will  not  lie  to  restrain  a 
public  nuisance,  unless  the  plaintiff  suffers  an  injury  by  it  to  his  person  or 
property  different  in  character  from  that  common  to  all  citizens,  and  that  this 
particular  injury  must  be  some  sensible  physical  discomfort,  or  visible  injury 
to  property.  The  general  rule  is  well  settled  that  a  private  individual  cannot 
restrain  a  public  nuisance  by  his  private  action  unless  he  suffers  damage  dif< 
ferent  in  kind  from  that  which  the  nuisance  causes  all  other  people.  Coke, 
56a ;  Stetwn  v.  Faaon,  19  Pick.  147;  81  Am.  Dec.  128.  But  this  private  injury 
must  be  physical,  that  is,  it  must  be  offensive  to  the  senses,  or  endanger  health,  or 
render  the  use  of  the  property  uncomfortable,  or  actually  interfere  with  its  use. 
Wood  Nuis.  4 ;  CatUn  v.  ValenHne,  9  Paige,  575 ;  Brayton  v.  FaU  Biver,  118 
Mass.  21i^-329 ;  s.  c,  18  Am.  Rep.  470 ;  8t.  Helen's  SmeiHng  Co.  v.  Tipping,  11 
H.L.Oas.642.  Mere  liability  to  injury  is  not  sufficient.  Blaektoea  r.  Old  Col<my 
B.  Go,,  122  Mass.  1-8 ;  HUarkey  v.  Fbeter,  6  Oreg.  878;  s.  c,  25  Am.  Rep.  581, 
and  note,  588 ;  SteUon  v.  Faaeon,  19  Pick.  147;  s.  c,  81  Am.  Dec.  128,  and  note, 
182.  Nor  is  mere  consequential  injury,  because  plidntiff's  premises  are  rendered 
less  desirable  or  less  valuable,  where  no  physical  damage  has  been  done  to  the 
property,  or  no  personal  discomfort  sustained  by  the  occupants,  a  ground  for 
private  action.  Lanring  v.  Smith,  8  Cow.  146,  167 ;  Bicket  v.  Metro.  By.  Co., 
5  B.  &  S.  149.  It  may  be  quite  difficult  to  lay  down  any  general  rule.  But  I 
think  it  is  safe  to  say,  as  is  said  by  Wood,  it  is  not  enough  that  it  diminishes 
fhe  value  of  surrounding  property.  It  is  not  enough  that  it  renders  other 
property  less  salable,  or  that  it  prevents  one  from  letting  his  premises  for  as 
large  a  rent  as  before,  or  to  as  responsible  or  respectable  tenants.  Wood 
Nuis.  4 ;  Big.  Lead.  Cas.  on  Torts,  467  et  teq.  In  this  case  there  are  alleged 
no  offensive  sights  or  sounds  from  defendant's  house,  but  the  injury  is  caused 
because  the  existence  of  the  nuisance  gives  the  neighborhood  a  bad  name.  I 
do  not  think  this  is  sufficient  injury  to  plaintiff  to  enable  him  to  maintain  this 
action.  But  there  are  reasons  of  public  policy  and  propriety  why  in  my  judg- 
ment this  action  should  not  be  maintained  by  the  plaintiff.  The  house  kept 
by  defendant  is  a  nuisance,  not  because  it  is  a  source  of  discomfort  to  the 
immediate  neighborhood,  but  because  its  probable  and  natural  consequence  is 
harmful  to  the  social  and  moral  welfare  of  the  public.  It  is  a  nuisance  be- 
cause it  is  a  crime,  and  it  can  only  cease  to  be  a  nuisance  when  it  is  abated.  I 
do  not  think  that  courts  of  equity  are  the  proper  tribunals  in  which  to  do  this. 
The  usual  and  customary  means,  and  those  always  heretofore  employed,  ate 
set  in  motion  by  the  courts  which  administer  the  criminal  law,  whose  machin- 
ery is  sufficient  to  give  to  the  community  full  relief  in  a  case  of  this  kind, 
and  at  the  same  time  to  administer  such  punishment  as  will  prevent  the  recur- 
rence of  the  evil.  It  is  the  duty  of  the  plaintiff  to  apply  to  those  tribunals  to 
which  the  law  has  given  the  power  not  only  to  punish  the  guilty  persons,  but 
to  abate  the  nuisance  (Code  Crim.  Proc.,  g  958),  and  to  execute  its  judgment 
to  that  effect.     I  cannot  doubt  if  the  plaintiff,  and  all  persons  aggrieved  by 
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the  exifltenoe  of  sach  places  woald  resort  to  the  criminal  courts,  the  law  would 
be  promptly  and  rigoroaslj  enforced.  At  all  events  the  dutj  of  dealing  with 
offenses  of  the  kind  charged  against  the  defendant  is  confined  to  the  criminal 
courts,  and  should  not  be  aasomed  bj  nor  imposed  upon  eoorts  of  eqnltj.** 
BaK¥mi,  J.,  dissented. 


Labadib  v.  Hawlbt. 

(CI  Tex.  m.) 
Agmwy — HdbilUff  of  agent  to  third  permnu. 

• 

An  agent  renting  his  principal's  house,  with  authority  to  construct  a 
range,  is  not  liable  for  injury  to  an  adjoining  proprietor  caused  by  the  use 
of  the  range. 

ACTION  of  damages  for  nnisance.    The  opinion  shows  the  facts. 
The  plaintiff  had  judgment  below. 

TrefBevant  £  Franklin,  for  appellant. 

Stayton,  a.  J.  The  only  matter  necessary  to  be  considered  ia 
the  action  of  the  court  below  in  overruling  the  appellant's  motion 
for  a  new  trial. 

It  appears  that  the  appellant  was  not  the  owner  of  the  property 
on  which  the  alleged  nuisance  existed  ;  that  he  had  no  interest  in 
the  cooking  range  or  business  in  which  it  was  operated  ;  and  that 
he  was  only  the  agent  of  the  owner  of  the  real  estate  on  which  the 
cooking  range  was  erected  and  operated  by  his  co-defendant. 

It  appears  that  he  rented  the  property  to  his  co-defendant  and 
authorized  him  to  erect  the  range,  and  saw  it  while  in  course  of  con- 
struction and  since,  and  that  he  has  declined  to  compensate  his  co- 
defendant  for  removing  it  to  some  other  part  of  the  house. 

Neither  the  renting  of  the  house  nor  the  construction  of  the 
range  has  operated  the  injury  of  which  the  appellee  complains. 
Whatever  injury  the  appellee  has  received  has  resulted  from  the 
operation  of  the  range  by  Watts  ;  and  if  the  appellant  is  responsi- 
ble for  his  act,  it  must  be  on  the  sole  ground  that  he  has  not  done 
something  which  he,  as  agent,  might  have  done,  and  not  on  the 
ground  that  by  any  act  of  his  has  injury  resulted  to  the  appellee. 

The  rule  in  this  respect  is  thus  tersely  stated  by  an  elementary 
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writer  :  '*  The  rule  is,  that  an  agent  is  personally  liable  to  third 
persons  for  doing  something  which  he  ought  not  to  have  done,  but 
not  for  not  doing  something  which  he  ought  to  have  done.  In  th^ 
latter  case  the  agent  is  liable  only  to  his  employer."  Swell's  Evans 
Agency,  329,  334.  The  same  rule  is  announced  in  other  works  on 
Agency  (Story  on  Agency,  309) ;  also  in  works  on  Negligence 
(Sherm.  &  Redf.  111). 

It  is  recognized  in  the  following  cases  :  Bell  v.  Joslyn,  3  Gray, 
311 ;  Brown  v.  Lent,  20  Vt  533  ;  Brcnvn  v.  Dean^  123  Mass.  269 ; 
Fish  V.  DodgBf  4  Denio,.317  ;  47  Am.  Dec.  254;  Denny  v.  Man- 
hattan  Company,  2  Denio,  115  ;  s.  c,  5  id.  639  ;  Reid  v.  Bum- 
*er,  49  Ga.  207  ;  Hensluiw  v.  Noble,  7  Ohio  St.  232. . 

In  the  last  case  the  rule  is  thus  stated  :  ''  The  principal  is  always 
liable  to  third  persons  for  the  misfeasances,  negligences  and  omis- 
sions of  duty  of  his  agent,  in  all  cases  within  the  scope  of  his  agency. 
The  agent  is  also  personally  liable  to  third  persons  for  his  own  mis- 
feasances and  positive  wrongs.  But  he  is  not,  in  general,  liable  to 
third  persons  for  his  own  nonfeasances  or  omissions  of  duty  in  the 
course  of  his  employment.  His  liability  in  these  latter  cases  is 
solely  to  his  principal,  there  being  no  privity  between  them  and 
such  third  persons ;  the  privity  exists  only  between  him  and  his 
principal.  And  hence  the  general  maxim  as  to  all  such  negligences 
and  omissions  of  duty  is,  in  cases  of  private  agency,  respondeat 
snperior.^^ 

The  facts  that  the  appellant,  as  agent,  rented  the  house  to 
Watts  to  be  used  as  a  restaurant,  and  that  he  authorized  him  to 
erect  the  cooking  range  on  the  premises,  and  knew  where  it  was 
erected,  and  that  he  has  refused  to  compensate  Watts  for  removing  it, 
cannot  make  him  liable.  The  range  was  erected  and  operated  by 
Watts  in  his  own  way,  and  from  this  results  whatever  injury  the 
appellee  has  received. 

The  appellant  is  not  the  landlord  of  Watts,  nor  does  the  relation 
of  principal  and  agent  or  of  master  and  servant  exist  between  them, 
and  there  can  be  no  liability  in  the  absence  of  some  affirmative  act 
by  the  appellant  from  which  the  injury  results. 

No  question  as  to  the  liability  of  the  principal  of  the  appellant 
for  his  failure  to  prevent  such  use  of  the  cooking  range  as  was  in- 
jurious to  the  appellee  is  before  us ;  nor  is  the  question  of  the 
primary  or  secondary  liability  of  Watts  to  the  appellee  before  us  on 
this  appeal. 
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For  the  error  of  the  court  in  oyerruling  the  motion  for  a  new 
trial  the  judgment  of  the  court  below  is  reTersed  and  the  cause 
manded. 

Jtevmraed  and  renusmUL 


JoKBs  y.  Obobos. 

(eiTez.  M6.) 

8mle  —  implied  warranty — damaget. 

A  druggist  being  applied  to  for  *'  Paris  green/*  knowing  that  it  is  requiied  for 
killing  cotton  worms,  and  delivering  an  inferior  article  as  ''Paris  green/' 
although  in  good  faith  and  without  express  warranty,  is  liable  in  damages 
for  the  failure  of  the  crop  caused  thereby,  and  the  measure  of  damages  is 
the  value  of  the  crop  just  before  its  destruction,  wilh  the  cost  of  the  com- 
pound and  its  preparation  and  application,  and  interest  on  the  moneys  thus 
expended. 

ACTION  for  breach  of  warranty.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

George  P.  FifUay,  for  appellant 
0.  L.  Cleveland^  for  appeUee. 

Stattok^  a.  J.  It  is  not  pretended  that  the  seUer  warranted  the 
article  sold  to  be  such  a  substance  as  would  accomplish  the  purpose 
desired  by  the  buyer  ;  but  it  is  certainly  true  that  he  sold  and  de- 
lirered  it  as  and  for  **  Paris  green  ; "  that  it  was  for  this  the  parties 
mutually  contracted,  and  that  the  delivery  of  something  else  was 
not  a  compliance  with  the  contract,  it  not  being  shown  that  the 
purchaser  bought  the  substance  delivered,  taking  upon  himself  not 
only  the  risk  of  quality,  which  is  the  matter  to  which  warranty 
applies,  but  also  of  kind.  It  is  evident  that  the  buyer  relied  on 
and  trusted  the  representation  of  the  seller. 

If  the  article  delivered  had  been  "  Paris  green,"  but  of  an  in- 
ferior quality,  then  the  question  would  arise,  the  seller  knowing  for 
what  purpose  it  was  bought,  whether  there  was  an  implied  warranty 
in  the  sale  of  such  an  article,  for  such  a  known  purpose,  that  the 
article  delivered  should  be  of  a   quality  necessary  to  accomplish 
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the  purpose  which  a  good  quality  of  ''Paris  green''  would  accom- 
plish, in  the  matter  in  which  the  buyer  intended  to  use  it. 

That  however  is  not  this  case*  The  appellant  contracted  to  buy, 
«Dd  the  appellee  contracted  to  sell  and  deliver,  '*  Paris  green/'  and 
not  some  other  substance ;  but  ''  chrome  green,"  a  substance  not 
having  the  properties  of  ''  Paris  green,"  though  resembling  it  in 
appearance,  was  delivered. 

In  such  cases,  technically,  no  warranty  arises,  but  there  is  an  im- 
plied contract  that  the  thing  sold  and  deliyered  is  of  the  kind  which 
the  parties  contract  vnth  reference  to. 

Speaking  upon  this  subject  an  elementary  wnter  says  :  ''  A  good 
deal  of  confusion  has  arisen  in  many  of  the  cases  upon  this  subject 
from  the  unfortunate  use  of  the  word  warranty.  Two  things  have 
been  confounded  together.  A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  undertakes  shall  be  part  of 
a  contract,  and  though  part  of  the  contract,  collateral  to  the  ex- 
press object  of  it. 

**  But  in  many  of  the  cases  the  circumstances  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a  war- 
ranty, and  the  breach  of  such  a  contract  a  breach  of  warranty  ;  but 
it  would  be  better  to  distinguish  such  cases  as  a  non-compliance  with 
a  contract  which  a  party  has  engaged  to  fulfill ;  as  if  a  man  offers 
to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not  per- 
form his  contract ;  but  that  is  not  a  warranty ;  there  is  no  warranty 
that  he  should  sell  him  peas  ;  the  contract  is  to  sell  peas  ;  and  if  he 
sells  him  any  thing  else  in  their  stead  it  is  a  non-performance  of  it." 
Benj.  Sales,  600,  and  cases  cited  in  notes  ;  Pollock  Oont.  465  ;  Story 
Cont.  1079,  and  cases  cited  ;  2  Suth.  Dam.  411,  and  cases  cited  in 
note  1. 

While  the  rights  of  parties  who  buy  under  an  express  or  implied 
warranty  as  to  quality  of  thing  sold,  and  of  those  persons  who  con- 
tract for  one  thing  and  another  is  delivered  to  them,  in  reference  to 
remedy  in  some  respects  may  differ,  yet  when  rescission  has  become 
impracticable,  when  the  thing  delivered  has  been  consumed  in  test- 
ing it,  it  would  seem,  whether  the  action  be  on  a  warranty  or 
breach  of  contract,  the  relief  would  be  the  same. 

The  liability  of  the  appellee,  under  the  facts  in  evidence,  is  as 

broad  as  though  he  had  warranted  the  substance  delivered  to  be 

"  Paris  green."    The  measure  of  that  liability,  and  the  extent  to 

which  it  might  be  affected  by  the  failure  of  the  appellant  to  use  due 
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care  to  avoid  injury  to  himself  from  the  appellee's  breach  of  con- 
tract, are  matters  for  after  consideration. 

In  Wolcoit  V.  MoutU,  36  N.  J.  L.  266  ;  s.  c,  1 5  Am.  Rep.  438, 
the  rule  is  thus  stated  :  "  The  right  to  repudiate  the  purchase  for 
tiie  non-conformity  of  the  article  delivered  to  the  description  under 
which  it  was  sold  is  universally  conceded.  That  right  is  founded 
on  the  engagement  of  the  vendor  by  such  description  that  the  article 
delivered  shall  correspond  with  the  description.  The  obligation 
rests  upon  the  contract  Substantially  the  description  is  warranted. 
It  will  comport  with  sound  legal  principles  to  treat  such  engage- 
ments as  conditions  in  order  to  afford  the  purchaser  a  more  enlarged 
remedy  by  rescission  than  he  would  have  on  a  simple  warranty  ;  but 
when  his  situation  has  been  changed,  and  the  remedy,  by  repudia- 
tion, has  become  impossible,  no  i*eason  supported  by  principle  can 
be  adduced  why  he  should  not  have  upon  his  contract  such  redress 
as  is  practicable  under  the  circumstances.  In  that  situation  of 
affiairs  the  only  available  means  of  redress  is  by  an  action  for  dam- 
ages. Whether  the  action  shall  be  technically  considered  an  action 
on  the  warranty,  or  an  action  for  the  non-performance  of  a  con- 
tract, is  entirely  immaterial." 

There  is  nothing  in  the  record  to  indicate  that  the  appellee  did 
hot  honestly  believe  that  ho  was  selling  and  delivering  the  thing 
which  he  contracted  to  sell  and  deliver,  nor  to  indicate  that  the 
appellant  had  the  slighest  idea  that  he  was  receiving  any  thing  else 
under  his  contract. 

The  purpose  to  which  the  appellant  desired  to  apply  the  thing 
bought  was  known  to  the  seller.  It  was  known  that  the  appellant 
desired  to  use  it  to  prevent  the  destruction  of  his  cotton  crop  by  an 
unintelligent  agency,  produced  by  natural  causes,  which  for  years 
past  had  proved  highly  destructive,  and  which  in  the  natural  order 
and  course  of  things  might  be  expected  from  year  to  year,  unless 
in  some  way  destroyed,  to  re-appear  and  repeat  the  ravages  of  for- 
mer years. 

It  was  believed  that  by  the  use  of  **  Paris  green  "  in  a  given 
method  the  cotton  worm  could  be  destroyed  and  the  cotton  crop 
saved;  but  the  success  of  this  method  remained  to  be  tested  by  ex- 
perience; and  however  the  measure  of  the  liability  of  the  appellee 
may  be  fixed,  his  liability  for  more  than  the  price  paid  for  the  thing,, 
with  interest  on  that  price,  depends  on  whether,  if  the  article  he  de- 
livered had  been  what  he  represented  it,  its  application  would  have 


GALVESTON  TEKM,  1884.  283 

^ooes  ▼.  Qeorge. 


prevented  the  loss  of  the  crop  of  the  appellant  in  whole  or  in 

part. 

In  cases  of  this  character  there  is  great  diflteulty  in  determining 
the  tme  measure  of  damages;  this  difficulty  has  been  felt  by  courts 
at  all  times  and  largely  results  from  the  difficulty  of  applying  in  all 
cases  the  maxim:  ^*  In  law,  the  immediate,  not  the  remote,  cause 
of  any  eyent  is  regarded.'* 

In  some  cases,  seeking  to  find  a  solution  of  the  difficulty,  resort 
has  been  made  to  subtle  distinctions  and  refinements,  applicable 
rather  to  theoretical  discussions  of  cause  and  effect,  than  to  the  con- 
sistent and  possible  administration  of  justice  in  the  eyery-day  affairs 
of  life,  which  but  seeks  to  deal  with  human  action,  and  to  fix  and 
enforce  the  rights  of  persons  in  reference  to  injuries  which  haye  re- 
sulted from  one  to  another  by  direct  act,  or  from  agencies  not  intel- 
ligent, which  haye  been  put  in  motion  or  directed  by  an  intelligent 
will,  without  which  such  agency  would  not  haye  proved  hurtful;  or 
where  injuries  have  resulted  from  the  failure  of  one  to  restrain  or 
prevent  such  unintelligent  agencies  from  acting  to  the  hurt  of  an* 
other,  when  it  was  the  duty  of  such  person,  by  contract  or  otherwise, 
he  having  the  power,  to  do  some  act  by  or  through  which  such  agen- 
cies would  be  prevented  from  doing  the  act  from  which  the  injury 
directly  comes. 

No  one  can  be  made  responsible  for  injuries  done  by  storm,  tem- 
pest,  lightning  or  the  irruption  of  millions  of  devouring  insects, 
by  which  houses,  crops  and  other  property  may  be  destroyed,  if  he 
has  in  no  way  directed  or  controlled  such  agencies,  nor  failed  to  do 
some  act,  which  by  contract  or  otherwise  he  wtis  bound  to  do,  by 
which  injury  would  have  been  avoided;  if  however  a  person  was 
bound  by  contract  to  have  performed  an  act,  which  he  failed  to  do, 
and  which  if  done  would  have  prevented  the  injury,  should  not  the 
injury  and  consequent  loss  be  referred  rather  to  the  breach  of  con- 
tract than  to  the  act  of  God  or  accident,  which  all  injuries  not  re- 
sulting from  the  act  of  an  intelligent  mind  are,  unless  they  are  in 
some  way  influenced  by  the  laches  or  wrong  of  a  responsible  human 
agency? 

It  may  be  said  that  it  is  not  enough  to  entitle  a  party  to  recover 
damages  for  breach  of  contract  to  show  that  without  the  breach  of 
contract  relied  on  the  injury  would  not  have  been  received,  when 
the  injury  results  from  an  unforeseen  and  unexpected  cause,  or  from 
a  cause  which  no  reasonable  human  exertion  could  counteract;  but 
if  it  appear8*that  the  contract  was  made  for  the  express  purpose  of 
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aToiding  a  loss  likely  to  occur  from  a  known  natural  cause,  which 
could  be  controUed  and  ayoided;  that  this  was  known  to  the  con- 
tracting parties,  and  that  compliance  with  the  contract  would  have 
prevented  the  injury  by  destroying  the  thing  which  immediately 
inflicts  it,  then  it  is  believed  that  the  breach  of  such  a  contract 
must  be  said,  within  the  meaning  of  the  law,  to  be  the  direct  cause 
of  the  injury. 

In  such  case  there  is  ^'an  immediate  and  natural  relation  between 
the  act  complained  of  and  the  injury  without  the  intervention  of 
other  independent  cause;''  for  a  cause  which  is  subject  to  control 
and  contemplated  by  the  parties  to  a  contract,  looking  to  its  avoid- 
ance or  control,  cannot  be  said  to  be  an  ''independent  cause.'' 

As  was  said  in  Milwauheey  ^.,  IFy  Co.  v.  KMogg,  94  IT.  S.  475: 
''It  is  generally  held,  that  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances.  *  *  *  We  do  not  say  that  even  the  nat- 
nral  and  probable  consequences  of  a  wrongful  act  or  omission  are 
in  all  cases  to  be  chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not  where  there  is  a  sufficient  and  independent  ciuise 
operating  between  the  wrong  and  the  injury.  In  such  case,  the 
resort  of  the  sufferer  must  be  to  the  originator  of  the  intermediate 
cause.  But  when  there  is  no  intermediate  efficient  cause,  the 
original  wrong  must  be  considered  as  reaching  to  the  effect,  and 
proximate  to  it.  The  inquiry  must  therefore  always  be  whether 
there  was  any  intermediate  cause  disconnected  from  the  primary 
fault,  and  self-operating,  which  produced  the  injury.  Here  lies 
the  difficulty.  But  the  inquiry  must  be  answered  in  accordance 
with  common  understanding." 

"  The  true  rule  is,  that  what  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury.  It  is  not  a  question  of  science 
or  legal  knowledge.  It  is  to  bo  determined  as  a  fact,  in  view  of  the 
circumstances  of  fact  attending  it." 

Can  a  cause  be  said  to  be  "  sufficient,"  "  independent,"  or  "  inter^ 
mediate  efficient  cause,''  if  it  be  one  which  might  have  been  con- 
trolled by  means  contemplated  and  contracted  for,  in  such  sense  as 
to  relieve  a  party  from  liability,  by  whose  own  nonfeasance  or  mis- 
feasance the  intermediate  destroying  agency  is  permitted  to  exist, 
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if  peiformanoe  with  his  contract  would  hare  destroyed  it?    See 
alflo  Whart  Neg.  85-156. 

In  this  case  there  is  evidence  tending  to  show,  that  if  the  snb* 
stance  delivered  by  the  appellee  to  the  appellant  as  **  Paris  green/^ 
which  was  the  substance  which  he  sold  and  contracted  to  deliver, 
had  been  that  substance^  its  use,  under  the  formula,  and  manner 
used,  would  have  protected  the  cotton  from  destruction  by  the 
worms.  Whether  it  would  have  done  so  was  a  question  for  the 
jury. 

The  iMurties  evidently  contemplated  a  favorable  result  from  the 
use  of  *^  Paris  green  "  in  the  manner  proposed,  as  did  they  the  prob- 
able partial  or  total  destruction  of  the  cotton  crop  if  some  means 
were  not  adopted  by  which  the  worm  could  and  would  be  destroyed; 
and  the  vice  which  defeated  the  result  contemplated  by  both  partiea 
was  in  the  thing  delivered;  no  intermediate  agency,  except  that 
which  the  thing  sold  was  intended  to  destroy,  contributed  to  the  loss. 

Cases  and  authorities  bearing  on  the  question  of  proximate  and 
remote  cause  will  hereafter  be  presented  in  connection  with  the 
question  of  measure  of  damage,  which  are  so  intimately  connected 
as  to  make  the  same  authorities  applicable  to  both  questions. 

On  the  trial  of  this  cause,  evidence  having  been  offered  tending^ 
to  show,  that  if  **  Paris  green  "  had  been  delivered  to  the  appellant 
in  accordance  with  the  contract,  its  application  to  the  cotton  in 
manner  contemplated,  as  was  applied,  the  substance  delivered  would 
have  destroyed  the  worms  which  subsequently  destroyed  the  cotton. 
The  appellant  then  proposed  to  prove  the  value  of  the  cotton  as  it 
stood  before  destroyed  by  the  worms,  which  was  objected  to  on  the 
ground  **  that  the  value  of  the  cotton  did  not  constitute  an  element 
of  actual  damage  in  the  case.''  This,  together  with  the  giving  of  a 
charge  announcing  in  substance  the  same  principle  or  rule,  is  as- 
signed as  error. 

In  all  cases  of  civil  injury  resulting  from  breach  of  contract  or 
from  tort,  with  the  exception  of  cases  of  tort  in  which  the  elements 
of  fraud,  oppression,  malice  or  negligence  so  gross  as  to  raise  the 
presumption  of  malice,  or  reckless  indifference  to  duty,  in  which 
juries  have  a  discretion  to  award  damages  termed  exemplary,  the 
law  gives,  as  near  as  may  be  done,  compensation  for  the  actual  loss 
sustained.  1  Sedg.  Dam.  34, 45,  91,  125  ;  1  Suth.  Dam.  19,  20,  21, 
159;  Hadley  v.  Baxendak,  9  Exch.  341;  Woleott  v.  Mount,  36  N.  J. 
Law,  270;  s.  c,  13  Aul  Bep.  488. 
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Except  as  thus  limited  there  is  no  practical  difference  in  the  rales 
for  the  determination  of  the  measure  of  damages  between  cases 
arising  on  breach  of  contract  and  upon  tort.  1  Sedg.  34,  note  a, 
129,  note  b,  128,  note  b,  131;  Field,  Dam.,  §  272;  1  Sedg.  217, 
note  a,  and  cases  cited. 

In  actions  based  on  either  of  these  grounds  the  offending  party  h 
liable  for  the  injury  direct,  although  the  damage  may  not  have  been 
in  contemplation  of  the  parties;  and  they  are  also  further  liable  for 
such  loss  as  would,  in  the  ordinary  or  usual  course  of  things,  result 
from  the  breach  of  contract  or  tort,  for  the  contract  is  supposed  to 
have  been  made  and  broken,  or  the  tort  committed,  in  contempla- 
tion that  the  injury  will  thereby  likely  result. 

The  rule,  largely  drawn  from  the  civil  law,  as  laid  down  and  fol- 
lowed by  the  English  courts  in  the  case  of  Hadley  y.  BaxendaUy  9 
Exch.  341,  is  thus  stated:  ^*  We  think  the  proper  rule  in  such  a  case 
■as  the  present  is  this:  Wliere  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other  ought 
to  receive,  in  respect  of  such  breach  of  contract,  should  be  either 
such  as  may  fairly  and  substantially  be  considered  as  arising  natur- 
ally, i.e. J  according  to  the  usual  course  of  things,  from  such  a  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it.  Now  if  the 
special  circumstances  under  which  the  contract  was  actually  made 
were  oommunicated  by  the  plaintiff  to  the  defendant,  and  thus 
known  to  both  parties,  the  damages  resulting  from  the  breach  of 
such  a  contract,  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances  so  known  and  com-^ 
municated.  But  on  the  other  hand, if  these  special  circumstances 
were  wholly  unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and  in  the  great 
multitude  of  cases,  not  affected  by  any  special  circumstances,  for 
such  a  breach  of  contract.  For  had  the  special  circumstances  been 
known,  the  parties  might  have  expressly  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damage  in  that  case,  and  of  this 
advantage  it  would  be  very  unjust  to  deprive  them.  The  above 
principles  are  those  by  which  we  think  the  jury  ought  to  be  guided 
:n  estimating  the  damages  arising  out  of  any  breach  of  contract.'' 
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This  rule  has  been  applied  substantially  in  many  cases  by  the 
courts  in  America^  and  the  case  of  Calvii  v.  McFadden^  13  Tex.  326^ 
the  spirit  of  the  rule  was  thus  announced  by  Wheeler^  J. :  ^'  The 
difficulty,  if  not  impossibility,  of  lajring  down  any  precise  and 
definite  rule  of  general  application  in  respect  to  what  may  be  re-^ 
covered  as  consequential  damages,  is  shown  by  Mr.  Sedgwick  in  his 
review  of  the  cases  upon  this  subject  in  his  treatise  upon  the 
Measure  of  Damages.  He  quotes  the  language  of  the  Supreme 
Court  of  Louisiana,  that  *  the  damages  which  a  party  may  recover 
on  the  breach  of  a  contract  are  those  which  are  incidental  to  and 
caused  by  the  breach,  and  may  reasonably  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  of  the  con- 
tract' (13  La.  404)  ;  and  this,  he  concludes,  is  the  clearest  and 
most  definite  line  that  can  be  drawn  in  respect  to  such  damages: 
•  *  •  And  to  apply  the  rule  of  the  Louisiana  court,  which 
seems  free  from  objection,  it  must  have  appeared  also  that  the  loss 
was  incidental  to  and  caused  by  the  breach  of  the  contract,  and 
was  such  as  may  reasonably  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  contracting." 

In  the  last  edition  of  Mr.  Sedgwick's  work  on  the  Measure  of 
Damages,  104,  122,  he  adopts  the  rule  thus  stated  by  the  Louisiana 
court  as  ''  perhaps  the  clearest  and  most  definite  rule  that  can  be 
framed  in  this  perplexing  matter." 

The  rule  in  Louisiana  seems  to  be  established  by  the  Oode  of  that 
State  (1  Sedg.  103 ;  WiViams  v.  Barto7i,  13  La.  410) ;  and  it  and 
its  modifications  arc  taken  from  the  Code  Napoleon,  1149,  1150, 
which  in  turn  are  taken  from  Pothier  on  Obligations,  Nos.  159, 160, 
who  asserts  that  the  rule  is  as  old  as  the  Roman  law. 

We  believe  this  to  be  a  correct  rule,  and  tested  by  it,  what  is  the 
liability  of  the  appellee  ? 

That  he  would  be  liable  for  the  direct  injury,  t.  e.,  the  difference 
between  the  value  of  the  thing  sold  and  the  value  of  the  thing  de- 
livered, is  not  questioned  ;  but  it  is  claimed  that  he  is  not  liable  for 
the  value  A  the  crop  as  it  stood,  as  consequential  damages,  even  if 
but  for  his  breach  of  contract  the  crop  would  not  have  been  destroyed. 

We  feel  deeply  the  difficulty  of  the  question,  and  believe  that  the 
same  may  be  most  correctly  and  more  satisfactorily  solved  by  an 
examination  of  the  question  in  the  light  of  adjudged  cases,  which  ' 
at  the  risk  of  extending  this  opinion  to  too  great  length,  we  will 
refer  to. 
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In  the  case  of  Ooodloe  v.  RogerSy  10  La.  Ann.  631,  the  plaintiff 
had  contracted  to  erect  and  pot  in  operation  on  the  plantation  a/t 
the  defendant  a  sogar  mill,  which  the  coort  founds  in  contempla- 
tion of  the  parties^  was  to  be  pnt  in  operation  in  time  to  take  off  the 
defendant's  crop  of  sugar  for  the  year  1849^  and  the  suit  was  to  re- 
cover the  cost  of  erection.  It  was  found  under  the  defenses  to  the 
action  that  the  contract  was  not  complied  with,  and  that  from 
defects  in  the  machinery  and  its  mode  of  erection  it  was  not  snfB- 
cient  to  work  up  the  cane,  in  consequence  of  which  the  defendant 
was  compelled^  owing  to  delay  thus  caused,  to  windrow  his  crop 
to  preserve  it  from  the  frost,  by  reason  of  the  delay  caused  by  the 
plaintiff's  failure  to  comply  with  his  contract,  which  delay  caused  a 
deficiency  in  sugar,  estimated  by  witness  at  from  ten  to  forty  per 
cent  of  the  crop.  It  further  appeared  that  the  delay  caused  the 
defendant  to  have  to  employ  extra  hands.  The  court  held  that  the 
loss  of  crop  and  cost  of  extra  hands  were  the  natural  and  proxi- 
mate results  of  the  failure  of  the  plaintiffs  to  comply  with  their 
contract,  and  that  damages  based  on  those  losses  were  recoverabla 

The  case  of  Lobdett  v.  Park$r,  3  La.  328,  though  not  based  on 
identical  facts  with  the  case  above  stated,  in  principle  presented 
the  same  legal  questions,  and  was  decided  in  the  same  way.  The 
case  of  Rugely  v.  Goodloe^  7  La.  Ann.  296,  is  a  like  case  to  the  two 
preceding,  and  was  decided  the  same  way. 

In  Ben f on  v.  Fay,  64  111.  417,  it  appeared  that  the  plaintiff 
bought  a  selected  planing  machine  from  the  defendants,  which  waa 
to  be  sent  to  him  when  he  should  direct  it  by  letter.  He  directed 
the  machine  to  be  sent,  and  the  defendants  refused. 

On  the  trial  the  plaintiff  offered  to  prove  that  he  had  erected  a 
building  and  put  in  a  steam  engine  and  shafting,  at  an  expense  of 
$5,000,  with  a  view  to  the  use  of  this  machine  ;  that  the  defendants 
had  notice  of  this  when  the  contract  was  made,  and  that  it  all  lay 
idle  for  thirty-five  days  in  consequence  of  the  breach  of  contract. 

This  evidence  was  rejected  in  the  court  below,  and  on  appeal  the 
court  said  :  ''It  should  have  been  admitted,  and  that  the  plaintiff 
should  have  been  allowed  to  show  what  would  have  been  a  fair  rent 
for  the  use  of  the  building  and  machinery,  if  in  running  order, 
during  the.  time  they  lay  idle  in  consequence  of  the  refusal  to  de- 
liver the  machine  " 

It  has  been  held  in  many  cases  where  seeds  of  a  gi^en  family 
were  sold  and  represented  to  be  seeds  of  a  given  genus  of  thni 
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fiunilyy  which  would,  in  their  natural  deyelopment,  produce  crops  of 
greater  yalue  than  would  other  seeds  of  the  same  family  but  of 
different  genus,  that  the  purchaser  was  entitled  to  recover  as  dam- 
ages not  simply  the  difference  between  the  yalue  of  the  seeds  de* 
livered  and  those  for  which  the  parties  contracted,  but  the  difference 
between  the  value  of  the  crop  raised  with  the  seeds  delivered  and 
the  value  of  the  same  quantity  of  crop  of  the  more  valuable  genus. 

The  following  are  cases  of  tliis  sort :  Woleoll  v.  Mount,  36  N.  J. 
L.  262 ;  8.  c,  13  Am.  Sep.  438 ;  Passinger  v.  Thorbum,  34  N.  Y. 
634;  Van  Wyek  v.  Alkny  69  id.  62;  8.  o.,  25  Am.  Rep.  136; 
WhiU  V.  MiUery  71  N.  Y.  118 ;  s.  c,  27  Am.  Rep.  13 ;  Flick  v. 
WetherhMy  20  Wis.  392 ;  Randall  v.  Roper,  96  Eng.  Com.  Law,  82. 

In  Ferris  v.  Comstock,  33  Conn.  513,  which  arose  on  sale  of 
onion  seed  warranted,  **  fresh,  gentiine  and  such  as  would  grow,'' 
it  was  not  questioned  that  loss  resulting  from  breach  of  the  contract, 
in  that  the  seed  would  not  germinate  and  grow,  would  entitle  the 
purchaser  to  damages  other  than  the  money  paid  for  the  seed,  with 
interest ;  but  it  was  held  that  the  true  measure  of  damage  was  the 
value  of  the  labor  exi)ended  in  planting  the  seed  and  the  sum  paid 
for  the  seed,  with  interest  on  the  several  amounts. 

In  tliis  case  it  does  not  appear  whether  the  plaintiff  procured  other 
seed  after  finding  out  the  defect  or  not,  nor  whether  he  might  have 
done  so  and  therewith  have  raised  a  crop. 

In  Schuft  V.  Baker,  9  Hnn,  566,  hop  roots  represented  to  be 
female,  or  bearing  roots,  were  sold,  many  of  which  proved  to  be 
male,  or  non-bearing  root43,  and  it  was  held  that  the  difference  in 
the  value  of  the  crop  which  might  have  been  raised,  had  the  roots 
been  as  represented,  and  that  produced,  was  the  true  measure  of 
Hamage. 

In  Milbum  v.  Belloni,  39  N.  Y.  53,  coal  dust  was  sold,  to  be  used 
in  the  manufacture  of  brick,  with  a  warranty  that  ifc  was  free  from 
soft  coal  dust,  the  seller  being  informed  that  if  mixed  with  soft 
coal  dust  it  would  destroy  the  bricks  proposed  to  be  manufactured. 
On  breach  it  was  held  that  the  seller  was  liable  for  such  injury  as 
resulted  from  the  use  of  the  coal  dust,  which  contained  soft  coal 
dust;  and  in  that  case  Passinger  v.  Thorbum  was  approved,  as 
were  some  English  cases  which  will  be  referred  to. 

In  Houser  v.  PiercejlZ  Kans.  106,  the  defendant,  it  appears,  had 
contracted  to  cut,  bind  and  stack  certain  oats  for  the  plaintiff,  and 
failed  to  do  so,  whereby  they  were  lost ;  and  an  instruction  to  the 
V0L.XLVIII  — 37 
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effect  that  if  the  plaintiff,  after  using  all  reasonable  care  to  prevent 
it,  lost  his  crop  ot  oats  by  reason  solely  of  the  failure  of  the  defend- 
ant to  |ierform  his  contract,  then  he  was  entitled  to  recover  the 
amount  of  such  loss,  wa6  held  to  be  correct. 

In  Hitchcock  v.  Hunty  28  Conn.  343,  one  person  sold  to  another 
pork  in  barrels  by  contract,  in  which  he  warranted  the  barrels  not 
to  leak.  They  did  leak;  and  it  was  held  that  if  without  knowledge 
of  the  defective  (character  of  the  barrels  the  purchaser  had  suffered 
the  pork  to  remain  in  them  for  a  reasonable  time,  and  it  had  been 
spoiled  by  the  leakage,  he  could  have  recovered  the  value  of 
the  pork.  It  however  appeared  in  the  case  that  the  defect  became 
known  to  the  buyer  in  time  to  have  procured  other  barrels  and  re- 
packed the  pork,  which  seems  to  have  been  the  usual  and  proper 
course  in  such  cases,  bv  which  the  loss  could  have  been  avoided, 
and  it  was  held  that  the  buyer  was  only  entitled  to  recover  what  he 
would  have  been  compelled  to  pay  for  new  barrels  and  for  the  re- 
packing of  the  pork  in  them. 

In  Richardson  v.  CJiynoweih,  26  Wis.  660,  one  person  had  con- 
tracted to  furnish  another  with  certain  stock  and  material  in  time 
to  be  used  in  his  business  at  an  approaching  State  fair,  and  with 
dircct  reference  to  the  increased  ti-ade  expected  on  that  occasion. 
It  was  alleged  that  the  seller  failed  to  comply,  and  that  the  par- 
chaser,  to  the  knowledge  of  the  seller,  was  unable  otherwise  to  ob- 
tain the  goods,  and  it  was  held  that  the  purchaser  was  not  restricted 
to  the  difference  in  the  contract  and  market  price,  but  could  re- 
cover such  other  damages  as  could  be  shown  reasonably  to  have 
resulted  from  the  failure  of  the  sellei  to  comply  with  the  contract. 

In  Smecd  v.  Foord^  1  E.  &  E.,  Q.  B.,  602,  it  appeared  that  the  de- 
fendant contracted  to  deliver  to  plaintiff,  a  farmer,  a  threshing  ma-* 
chine  within  three  weeks.  It  was  plaintiff's  pmctice,  known  to  the 
defendant,  to  thresh  wheat  in  the  field,  and  send  it  thence  direct 
to  mai'ket.  At  the  end  of  three  weeks  i)laintiff's  wheat  was 
ready  in  the  field  for  th resiling,  and  on  plaintiff's  remonstrating  at 
the  delay  in  the  delivery  of  the  machine,  defendant  several  times 
iissured  him  it  should  be  sent  forthwith.  Plaintiff,  having  unsuc- 
cessfully tried  to  hire  another  machine,  was  compelled  to  carry 
home  and  stjick  the  wheat,  which,  while  so  stacked,  was  injured  by 
rjiin.  The  machine  was  afterward  delivered  and  paid  for.  The 
wheat  was  then  threshed,  and  it  was  found  necessary  fi*om  its  de- 
terioration by  the  rain  to  kiln  dry  it.     When  dried  and  pent  to  mar 
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ket  it  sold  for  a  less  price  than  it  would  have  brought  had  it  been 
.threshed  at  the  time  the  machine  should  have  been  delivered,  the 
market  price  in  the  meantime  having  fallen.  It  was  held  in  an  ac- 
tion by  the  buyer  of  the  machine,  that  he  was  entitled  to  recover 
the  expenses  of  stacking  the  wheat,  such  loss  as  arose  from  the  dete- 
rioration of  the  grain  by  rain,  and  also  the  expense  of  drying  it  in 
the  kiln,  but  recovery  for  decline  in  market  price  was  refused. 

In  this  case  all  the  judges  held  the  rule  in  HcuUey  v.  Baxendak 
to  be  applicable. 

In  the  case  of  Prasser  v.  Janes,  41  Iowa,  674,  the  defendant  had 
contracted  to  thresh  the  plaintiff's  wheat,  timothy,  oats  and  flax  at 
such  time  as  plaintiff  might  request  it,  after  four  days'  notice  was 
given.  The  facts  from  which  loss  resulted  from  the  defendant's 
failure  to  comply  with  the  contract  were  in  principle  the  same  as 
in  the  case  of  Sfneed  v.  Foord,  but  it  was  held  that  the  damage  was 
too  remote. 

The  case  of  MeConnich  v.  Vanatta^  43  Iowa,  389,  presented  facts 
involving  the  same  questions  of  liability  on  contract,  remoteness 
of  cause  and  measure  of  (hiniuges,  as  the  cases  last  mentioned,  and 
in  principle,  except  in  so  far  as  the  failure  of  the  party  asserting 
damage  to  use  care  to  avoid  injury  may  affect  the  question,  stands 
on  the  same  ground,  but  the  court  held  that  the  damage  was  too 
remote. 

In  Em  flail  Y.  Newson,  2  Q.  B.  Div.  102;  19  Eng.  Rep.  243,  it 
appeared  tluit  the  plaintiff  bought  from  the  defendant  a  pole  for 
his  carriage.  In  using  the  carriage  the  horses  swerved,  and  the 
pole  broke,  and  the  horses  were  injured,  and  it  was  held  by  the 
court  that  it  should  have  been  left  to  the  jury  whether  the  injury 
to  the  horses  was  or  wsis  not  the  natural  consequence  of  the  defect 
in  the  pole. 

In  Holibs  V.  Davis,  30  Ga.  423,  it  appeared  that  the  owner  of  a 
slave  hired  it  to  another  for  a,  year  for  the  pui-pose  of  working  in  a 
crop  which  was  subsequently  planted  and  growing,  wlien  in  the 
month  of  May  the  owner  withdrew  his  slave,  whereby  the  crop  was 
lost.  The  court  held  that  in  such  case  tlie  measure  of  damage 
should  be  the  hire  of  the  slave,  the  rent  of  the  land,  and  all  ex- 
penses incurred  and  actual  loss  sustained  by  the  misconduct  of  the 
defendant  rather  than  the  conjectural  value  of  sucli  a  crop  as 
might  have  been  made. 

French  v.  Vhtinrj,  102  Mass.  135;  s.  c.  3  Am.  Bep.  440,  was  a 
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case  in  which  the  owner  of  a  lot  of  hay  on  which  white  lead  had 
been  epilt^  carefnlly  attempted  to  separate  that  part  which  the 
poison  had  reached  from  the  residue,  and  thought  he  had  done  so, 
after  which  he  sold^  under  circumstances  such  as  indicated  that  he 
knew  it  would  be  fed,  a  portion  of  that  which  he  belieyed  to  be 
free  from  the  poisonous  substance,  and  a  jcow  to  which  it  was  fed 
.died  from  its  effects,  and  it  was  held  that  the  seller  was  liable  for 
her  value. 

The  cases  of  Winiz  t.  Morrison,  17  Tex.  382  ;  MuUeii  y.  Jftuon, 
L.  R,  1  C.  P.  569;  Smith  y.  Gr$^,  L.  R,  1  0.  P.  Div.  92;  16  Eng. 
Bep.  441 ;  Bradley  y.  Rea,  14  Allen,  20;  Wheeler t.  Randall,  48  Dl.  182; 
Packard  v-  Slack,  32  Vt.  10  ;  Sherrod  v.  Langdon,  21  Iowa,  618 ; 
Rose  Y.  Wallace,  11  Ind.  112,  are  all  cases  in  which  domestic  ani- 
mals were  sold  under  warranty  of  soundness ;  misrepresentation  as 
to  their  soundness,  or  concealment  of  the  fact  that  they  were  af- 
fected with  contagious  diseases  ;  and  in  trover  it  was  held  that  the 
seller  was  responsible  to  his  vendee  for  all  such  actual  damage, 
whether  direct  or  consequential,  as  resulted  from  the  diseased  ani- 
mals, and  that  this  embraced  not  only  such  damage  as  resulted 
through  the  loss  or  deterioration  in  value  of  the  animals  sold  from 
the  disease  with  which  they  were  affected,  but  also  embraced  any 
loss  which  resulted  from  injury  to  or  loss  of  animals  diseased  by 
contact  with  the  infected  animals  sold. 

It  seems  that  the  right  to  recover  such  actual  damage,  either  di- 
rect or  consequential,  which  would  likely  or  probably  result  in  the 
ordinary  course  of  business  from  the  buyer's  relying  and  acting  on 
the  misrepresentation  of  the  seller,  is  no  broader  than  in  cases 
where  there  is  no  fraud,  but  a  warranty  of  soundness  is  given 
(Wood's  Mayne  Dam.  230) ;  and  the  same  rule  is  applicable  in 
cases  of  breach  of  contract  to  sell  a  named  thing,  which  results 
from  the  delivery  of  something  different,  when  the  contracting  par- 
ties are  advised  of  the  use  to  which  the  thing  contracted  for  is  to 
be  Hii^plied. 

The  rule  would  be  different  in  regard  to  claim  for  exemplary 
damages,  in  which  motive  becomes  an  element.  As  we  have  before 
said,  the  liability  of  the  appellee  is  as  broad  under  the  breach  of 
contract  as  though  he  had  expressly  warranted  the  •••^HRtance  which 
he  delivered  to  be  "  Paris  green." 

The  following  cases,  English  and  American,  may  De  profitaui^ 
consulted  upon  the  question  of  proximate  cause,  and  also  upon  the 
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measure  of  damages  in  cases  in  principle  kindred  to  the  pi'esent : 
Sorrier  v.  Hutchinsofif  18  C.  B.  (N.  S.)  445 ;  Wibon  v.  Newport 
Dotik  Co.,  L.  Ry  1  Exch.  177  ;  Burrows  v.  March  Gas  Co.,  L.  R., 
5  Exch.  67 ;  8.  c,  7  Exch.  96  ;  Oee  v.  L.  £  Y.  Wy  Co.,  6  H.  A  N. 
215  ;  Brtnon  t.  Edgiiigton,  2  M.  &  O.  289 ;  Scoti  y.  Hunter,  46 
Penn.  St.  192 ;  WestfUld  t.  Jfayo,  122  Mass.  100 ;  s.  c,  23  Am. 
Bep.  292;  Dorry  t.  Flitner,  118  Mass.  131 ;  Griffin  v.  Colver,  16 
N.  Y.  489;  Jeffrey  y.  Bigelow,  13  Wend.  518  ;  Waiterson  v.  A.  V. 
Jt.  Co.,  74  Penn.  St.  215 ;  Parker  v.  Marquis,  64  Mo.  40 ;  Denny 
T.  iV:  J':  R.,  13  Gray,  481  ;  Morrison  v.  2>am,  20  Penn.  St. 
171 ;  CuffY.  R.  Co.,  35  N.  J.  L.  32 ;  8.  a,  9  Am.  Eep.  215;  May- 
nard  y.  Maynard,  49  Yt.  297  ;  Davis  v.  Fish,  1  O.  Greene,  406  ; 
48  Am.  Dec  387 ;  Eastman  v.  Sanborn,  3  Allen,  594  ;  Lawson  y. 
Price,  45  Md.  139;  McDonald  v.  SnMing,  14  Allen,  290; 
Brandofi  y.  Manufacturing  Co.,  51  Tex.  126  ;  Field  Dam.  272  ; 
HoadhyY.  Transportation  Co.,  115  Mass.  804;  s.  c,  15  Am.  Bep. 
106. 

Comment  on  the  cases  substantially  set  out,  or  upon  the  oases 
simply  cited,  cannot  be  made  in  this  opinion,  already  too  much  ex- 
tended ;  but  application  of  the  rules  and  principles  therein  an- 
nounced leads  us  to  the  conclusion  that  the  breach  of  contract  relied 
on  must  be  deemed  the  proximate  cause  of  the  loss  of  appellant's 
crop  of  cotton,  if  it  be  true  that  the  application  of  *^  Paris  green,'' 
as  intended,  and  as  was  applied  the  substance  delivered  ;  and  that . 
as  a  consequence  the  true  measure  of  damage  to  which  the  appel- 
lant in  such  case  would  be  entitled  is  the  value  of  the  crop  as  it 
stood  just  before  it  was  destroyed  by  the  worms,  with  the  cost  of 
the  compound  used,  and  the  further  cost  of  its  preparation  and  ap- 
plication to  the  cotton  added,  with  interest  on  the  money  thus  ex- 
pended the  application  of  the  compound  having  been  rendered 
inefficient  by  the  breach  of  contract.  The  value  of  the  crop  as  it 
stood  was  not  a  matter  of  such  uncertainty  as  to  preclude  its  ascer- 
tainment   8.  &  E.  T.  Wy  Co.  v.  Joachimi,  58  Tex.  456. 

When  this  cause  was  before  this  court  on  a  former  occasion  (56 
Tex.  152),  it  was  said  :  ''No  principle  is  more  firmly  established 
than  that  remote  and  speculative  damages  cannot  be  recovered  on 
account  of  a  breach  of  contract,  when  that  breach  is  unmixed  with 
the  element  of  force  or  fraud." 

The  appellant  was  then  seeking  to  recover  what  might  have  been 
the  value  of  the  cotton  crop  had  it  matured.    It  was  further  said  : 
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''Taking  as  true  the  representations  in  appellant's  petition,  he 
would  be  entitled  to  recover  the  actual  exjftnses  incurred  in  the 
purchase  and  application  of  the  compound  to  the  cotton  and  the 
loss  of  time  necessary  therefor,  together  with  any  other  element  of 
actual  damages  that  result  to  him  as  a  natural  or  legal  sequence 
from  the  breach  of  warranty.'*  This  rule  was  correct,  and  embraces 
the  elements  of  damage  which  we  now  hold  must  be  considered. 
The  case  when  formerly  presented  probably  did  not  present  or  call 
for  a  ruling  on  the  point  now  directly  presented. 

If  however  notwithstanding  the  breach  of  contract,  the  appellant, 
by  the  use  of  ordinary  care,  and  at  reasonable  expense,  could  have 
avoided  the  loss  in  whole  or  in  part,  then  the  loss  which  might 
have  been  arrested  by  the  use  of  such  care  ought  not  to  be  recov- 
ered. 

The  rule  is  thus  stated:  ''  The  same  principle  which  refuses  to  take 
into  consideration  any  but  the  direct  consequences  of  the  illegal 
act  is  applied  to  limit  the  damages  where  the  plaintiff,  by  using 
reasonable  precautions,  could  have  reduced  them."  ''If,"  said 
Lord  Chief  Justice  Abbott  at  nisi  prius,  "you  chai-ge  anybody, 
with  a  loss  arising  from  mistake,  you  should  show  that  no  due  dili- 
gence could  have  been  used  by  you  which  might  have  prevented 
that  loss."  "  It  is  not  only  the  moral  but  the  legal  duty  of  a  party 
who  seeks  redress  for  another's  wrong  to  use  due  diligence  in  pre- 
venting loss  thereby.  This  principle  applies  to  a  breach  of  contract, : 
and  a  party  is  not  entitled  to  compensation  for  injurious  conse- 
quences from  such  breach,  so  far  as  he  had  the  information,  time  and 
opportunity  necessary  to  prevent  them."    1  Sedg.  164,  165. 

These  principles  have  been  recognized  and  applied  in  many  cases, 
and  are  wholesome  in  their  operation.  Mather  v.  Butter  Count y^ 
28  Iowa,  259  ;  State  v.  Powell^  44  Mo.  440 ;  Miller  v.  Mariner^ 
Churchy  7  Greenl.  56  ;  Davie  v.  Fish^  1  G.  Greene,  406 ;  48  Am, 
Dec.  387;  Hamilton  v.  McPherson,  28  N.  Y.  72;  Milton  v.  Hudson 
R.  8.  Co.,  37  id.  210 ;  Lawson  v.  Price,  45  Md.  124 ;  Draper  v. 
Sweet,  66  Barb.  145  ;  Houser  v.  Pierce,  13  Kans.  106  ;  Hobbs  v. 
Davis,  30  Ga.  425  ;  Loker  v.  Damon,  17  Pick.  284 

In  the  case  of  T.  £  St,  L.  R,  Co.  v.  Young,  decided  at  the  last 
Tyler  Term  (60  Tex.  201),  a  state  of  facts  was  shown  in  which  it 
was  held  that  the  aggrieved  party  was  not  bound  to  have  performed 
acts  which  would  have  been  necessary  to  save  his  crop,  but  the  facts 
were  exceptional.     In  appears  that  the  appellant  resided  within  six . 
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miles  of  this  city,  where  presumably  he  might  have  obtained 
'-  Paris  green,"  to  supply  the  place  of  that  which  the  appellee 
under  the  contract  ought  to  have  furnished  him. 

In  June  ho  receiyed  a  package  of  the  substance  which  both  parties 
intended  to  be  and  believed  was  '^  Paris  green,"  for  the  purpose  of 
testing  whether  it  would  prove  injurious  to  the  cotton  plant.  If 
deemed  prudent  to  test  it  in  this  respect,  it  may  be  that  due  care 
would  have  required  that  its  efficacy  to  destroy  worms  or  other  insects 
should  also  have  been  tested  before  buying  and  depending  upon  it. 

Whether  the  article  which  the  appellant  supposed  he  was  receiv- 
ing, if  properly  applied,  would  have  destroyed  the  cotton  worm  and 
preserved  the  cotton,  it  seems  had  not  been  demonstrated  by  expe- 
rience. Both  of  the  contracting  parties  evidently  believe  that  it 
would. 

Before  the  last  of  June  the  appellant  had  received  all  of  the  article 
which  he  supposed  to  be  **  Paris  green  ;"  but  the  cotton  worm  did 
not  come  in  such  numbers  as  to  do  material  injury  to  the  cotton 
until  about  the  last  of  July,  and  it  seems  that  some  interval  of  time 
elapses  usually  after  the  worm  first  makes  its  appearance  before  it 
becomes  greatly  destructive. 

Both  parties  were  acting  in  good  faith  ;  there  w^s  no  fraua,  mten- 
tional  misrepresentation  or  concealment ;  the  matter  was  at  the 
time  largely  an  experiment. 

Under  such  circumstances,  it  may  be  that  the  exercise  of  ordinai*y 
care  by  the  ap])ellant  would  have  required  that  he  should  have 
tested  the  efficacy  of  the  article  which  he  had  received,  prior  to  the. 
time  when  the  worms  became  so  numerous  as  to  materially  afFect 
his  cotton.  He  had  heard  that  the  substance  which  he  believed  he 
had  would  destroy  the  worm,  and  believed  it ;  may  it  not  have  been 
his  duty,  under  all  the  circumstances,  to  have  tested  the  efficacy  of 
the  substance  which  he  had,  in  the  destruction  of  worms  and  other 
insects,  or  at  least  on  the  cotton  worm  on  its  first  appearance,  and 
if  he  found  that  it  wtis  not  effective,  should  he  not  then  have  made 
the  inquiry  whether  the  substance  he  had  wt»  '' Paris  green  ?" 
Should  he  not  then  have  suspected  that  the  article  he  had  was  not 
what  he  contracted  for  ?  Might  he,  by  ordinary  care,  have  ascer- 
tained whether  it  was  or  not,  and  if  found  not  to  be,  have  procured 
the  genuine  "  Paris  green  "  in  time  to  have  preserved  his  crop  in 
whole  or  part,  as  be  subsequently  did,  and  preserved  a  part  of  his 
crop  last  attacked  by  the  worm  ? 
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These  were  questions  of  which,  in  such  a  case  as  this,  inqniiy 
shoald  have  been  made  by  the  jury,  and  if  in  reference  to  such  mat- 
ters it  was  found  that  the  appellant  had  not  used  that  ordinary  care 
which  a  prudent  man  would  have  used  under  the  circumstances^, 
then  he  ought  not  to  recoyer  for  such  loss  of  his  crop  as  might  have 
been  avoided  by  ordinary  care. 

It  appears  that  at  the  time  the  crop  was  destroyed  the  appellant 
only  owned  one-half  of  the  crop^  and  perhaps  had  a  lien  on  the 
other  half  to  secure  advances  made  to  the  co-owners. 

If  this  be  the  true  attitude  of  the  case,  then  the  appellant,  through 
his  subsequent  purchase  from  the  owners  of  the  other  part,  cannot 
enforce,  by  reason  of  the  breach  of  contract  made  with  himself 
alone,  any  claim  for  damage  done  to  the  co-owners  of  the  property 
alone. 

Hence,  his  right  to  recover  damages  must  be  restricted  to  such 
damage  as  was  done  to  property,  or  rights  in  the  property  by  way 
of  lien,  which  he  may  have  held  at  the  time  the  property  was  de- 
stroyed ;  for  his  right  to  damage  results  from  a  breach  of  contract 
made  with  himself. 

•  The  owners  of  the  other  part  of  the  crop,  who  subsequently  to 
its  destruction  conveyed  their  interest  therein,  together  with  any 
right  of  action  they  might  have  against  the  appellee  for  his  breach 
of  contract,  could  not  thereby  clothe  the  appellant  with  a  right  of 
action  which  they  nev^r  had. 

With  them  the  appellee  had  no  contract,  and  it  is  well  settled 
that  when  a  right  or  duty  is  created  wholly  by  contract  it  can  only 
be  enforced  between  the  contracting  parties  or  their  privies.  Mc- 
Donald  v.  SneUing^  14  Allen,  294. 

The  other  part  owners  of  the  crop,  so  far  as  the  record  shows, 
had  no  cause  of  action  against  the  appellee,  hence  could  convey  none. 

It  is  true,  as  held  in  0,  H.  i&  S.  A,  R.  Co,  v.  Freeman,  57  Tex. 
156,  that  some  causes  of  action  arising  from  tort  may  be  assigned, 
and  an  action  be  maintained  by  the  assignee ;  but  that  is  not  this 
case.  Here  the  appellant  sues  for  breach  of  contract,  and  if  entitled 
to  recover  he  can  only  do  so  for  such  injury  as  resulted  to  himself 
by  the  breach,  which  will  iuclude  only  such  damage  as  resulted 
from  the  destruction  of  his  share  of  the  crop,  or  for  the  destruction 
of  the  other  share,  in  so  far  only  as  it  may  be  necessary  to  do  so  to 
protect  any  lien  thereon  which  the  appellant  may  have  had.  We 
make  this  sugofostion  in  view  of  another  trial. 
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For  the  reasons  giyen  the  jadgment  of  the  court  below  will  be 
reversed  uud  the  cause  remanded,  that  it  may  be  tried  in  accordance 
with  the  principles  herein  expressed.     It  is  accordingly  so  ordered. 

Jieversed  and  remanthd. 


Dallas  akd  Wiohita  Railway  Oom pant  v.  Spiokbb. 

(61  Tex.  417.) 
Negiigmee—  burden  of  proof — action  hy  abandoned  wffe. 

In  an  action  for  negligence,  where  the  drcomstanoes  shown  by  the  plaintiff  do 
not  imply  negligence  on  hia  part,  the  burden  of  proof  of  oontribntory  negli 
gence  is  on  the  defendant.* 

A  wife  is  not  prevented  from  maintaining  an  action  for  the  negligent  killing 
of  her  husband  by  the  fact  that  she  liad  been  living  in  separation  from  him. 

ACTION  by  wife  for  negligent  killing  of  her  husband.     The 
opinion  shows  the  points.     The  plaintiff  had  judgment  below. 

Leake  A  Henry ^  for  appellant. 

R.  E.  Cowart  and  Sawnie  RcherUon,  for  appellee 

Stattok,  a.  J.  Complaint  is  made  that  the  court  below  in- 
structed the  jury  "  That  the  burden  of  proving  that  Henry  Spicker 
knew  of  the  defective  construction  and  unsafe  condition  of  the 
bridge  is  on  the  defendant." 

The  defendant,  in  its  answer,  alleged  that  the  defects  in  its 
bridge,  from  which  resulted  the  injury  to  Henry  Spicker,  were 
known  to  him,  and  such  knowledge,  coupled  with  his  passing  over 
the  bridge,  was  made  the  grounds  of  the  defense  of  contributory 
negligence  on  the  part  of  the  injured  person,  on  account  of  whose 
4eath  this  suit  was  brought  by  his  wife  and  mother. 

The  ordinary  rule,  which  places  the  burden  of  proof  upon  the 
person  who,  as  a  cause  of  action  or  defense,  alleges  an  affirmative 
matter,  would  seem  to  be  applicable  to  cases  of  this  character  as  to 
others. 

It  would  seem  that  a  plaintiff  would  be  entitled  in  every  case  of 

•  See  LauwriUe,  etc.,  fi.  Co,  v.  Goeta^s  Adm'x  (79  Ky.  442),  42  Am.  Rep.  d27 . 
Mo.  Fumate  Co,  v.  Abend  (107  111.  44).  47  Am.  Rep.  425. 
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this  character  to  i*ecover  upon  evideuce  which  clearly  makes  a  jtin/7/a 
facie  case,  unless  such  case  he  rebutted  by  testimony  offered  by  him- 
self or  by  the  defendant. 

In  the  case  before  us  the  evidence  clearly  shows  that  Henry 
Spicker  received  the  injury  from  which  he  died  in  consequence  of 
the  fact  that  the  appellant  had  erected,  on  and  as  a  part  of  its  road, 
a  bridge,  over  which  it  was  iji tended  its  trains  should  pass,  which 
wsis,  within  the  knowledge  of  the  chief  eugineei  of  the  company 
and  other  of  its  officers  and  agents,  so  negligently  and  defectively 
constructed  as  to  be  unfit  and  unsafe  for  the  use  intended.  The  in- 
jury of  which  the  appellees  complain  resulted  from  those  defects, 
and  this,  no  further  or  exculpatory  facts  appearing,  entitled  the 
plaintiffs  on  this  branch  of  the  case  to  recover. 

There  is  some  apparent  conflict  of  authority  on  this  question.  It 
is  however  believed  to  be  more  apparent  than  real,  and  we  have 
now  no  disposition  to  review  the  cases  which  are  supposed  to  hold 
that  it  is  necessary,  not  only  for  a  plaintiff  to  prove  that  the  injury 
of  which  he  complains  resulted  from  the  negligence  of  the  defend- 
ant;, but  that  he  must  also  prove  that  he  himself  was  in  the  exer- 
cise of  due  care. 

We  believe  the  true  rule  to  be  that  thus  stated  by  an  elementary 
writer :  "  No  doubt  where,  in  au  action  for  injuries  caused  by 
failure  of  duty  on  the  part  of  the  defendant,  the  failure  of  duty  and 
the  injury  are  shown  by  the  plaintiff,  and  there  is  nothing  that  im- 
plies that  he  brought  on  the  injury  by  his  own  negligence,  then  the 
burden  is  on  the  defendant  to  prove  that  the  plaintiff  was  guilty  of 
such  negligence.  On  the  other  hand,  when  the  plaintiff's  own  case 
exposes  him  to  suspicion  of  negligence,  then  he  must  clear  off  such 
suspicion."    Whart.  Neg.  426. 

There  is  no  fact  in  proof  in  this  case  which  tends  to  show  con- 
tributory negligence  by  the  deceased.  That  employees  of  the  rail- 
way company  may  have  known  of  the  defective  construction  of  the 
bridge  by  reason  of  theii  having  assisted  in  its  construction  ;  or 
that  the  employer  of  the  deceased  may  have  known  of  the  defects  ; 
or  that  persons  working  for  the  railroad,  in  its  employment,  may 
have  known  of  the  defects  in  the  bridge,  is  not  evidence  of  the  fact 
that  the  deceased,  who  was  not  m  the  employment  of  the  railroad 
company,  Inul  any  such  notice.  If  such  knowledge  existed,  it 
should  have  been  shown  by  the  defendant  by  such  proof  as  would 
be  admissible  for  such  a  purpose. 
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We  believe  the  correct  rule  as  to  the  burden  of  proof  to  be  stated 
in  considering  the  sufficiency  of  the  petition  in  71  ^  P.  R^y  Go.  y. 
Murphy,  46  'I'ex.  356. 

It  is  urged  that  the  judgment  in  favor  of  the  wife  of  the  de- 
ceased for  $5,000  is  excessive^  and  that  the  court  erred  in  refusing 
to  give  the  following  charge  asked  by  the  defendant :  *^  If  the  jury 
believe  from  the  evidence^  that  a  year  or  more  before  Henry 
Spicker's  death  he  left  his  wife,  and  after  that  had  no  further 
communication  with  her ;  and  further  believe,  from  the  evidence, 
that  he  had  abandoned  her  for  good,  and  that  at'  the  time  of  his 
death  she  had  no  reasonable  expectation  of  deriving  any  aid  or  ad- 
vantage from  the  continuance  of  said  Henry  Spicker's  life,  then, 
and  in  that  event,  so  far  as  the  plaintiff  Hannah  Spicker  is  con- 
cerned, the  jury  should  either  find  for  the  defendant,  or  only  allow 
her,  the  said  Hannah,  nominal  damages." 

The  deceased  was  thirty-one  years  old  at  the  time  of  his  death> 
was  sober  and  industrious,  and  of  good  physical  constitution  for 
some  time  before  he  received  the  injury,  but  there  is  evidence  tend- 
ing to  show  that  at  some  former  period  be  may  have  been  intem- 
perate in  his  habits,  from  which  some  estrangement  may  have 
arisen  between  him  and  his  wife.  He  was  a  druggist  by  profession, 
although  at  the  time  of  his  death  engaged  in  other  business  nndei 
contract  with  those  persons  who  had  undertaken  to  grade  the  road 
and  thereon  lay  the  rails  for  the  appellant  company,  and  for  his 
services  therein  he  was  receiving  $'^.50  per  day.  We  are  not  pre- 
pared to  say  that  the  judgment  under  the  facts  is  excessive.  The 
amount  of  damage  to  which  the  appellees  were  entitled  was  for  the' 
jury  to  determine,  and  under  the  facts  in  proof  there  is  nothing  to 
indicate  that  the  verdict  was  not  the  result  of  a  conscientious  and 
honest  investigation  of  the  case  under  all  its  facts.  The  charge 
given  fairly  submitted  the  question  of  damages  to^the  jury. 

If  the  charge  asked  and  refused,  in  any  case,  when  a  suit  is 
brought  by  a  wife  for  injuries  resulting  from  the  death  of  a  husband, 
would  be  correct,  it  may  well  be  doubted  if  the  evidence  in  this 
case  would  have  justified  such  a  charge. 

The  charge  however  was  erroneous.  Henry  Spicker  may  have 
left  his  wife  for  a  year  or  more  before  his  death,  and  after  leaving 
her  may  have  had  no  further  communication  with  her,  and  may 
have  intended  never  to  return  to  her,  or  contribute  to  her  support ; 
yet  80  long  as  the  marital  relation  existed,  without  reference  to  tho 
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will  of  the  husband,  the  wife  not  being  shown  to  have  forfeited  her 
right  thereto  by  her  own  wrong,  she  was  entitled  to  a  decent  sap* 
port,  in  accordance  with  their  station  in  life,  from  her  husband. 

The  marital  relation  created  this  right,  and  it  would  have  con- 
tinued to  exist  so  long  as  the  relationship  continued  ;  and  so,  with- 
out reference  to  the  will  of  the  husband.  There  is  no  legal 
presumption  that,  such  relation  would  ever  have  been  dissolved  prior 
to  the  time  when  one  of  the  parties  thereto,  in  the  ordinary  course 
of  events,  would  have  died.  The  wrong  of  the  appellant  termi- 
nated'the  relationship,  by  causing  the  death  of  the  husband  prior  to 
the  time  when,  in  the  ordinary  course  of  events,  he  would  have  died, 
and  thereby  deprived  the  wife  of  that  pecuniary  support  and  bene- 
fit which  the  law  would  have  entitled  her  to  from  her  husband  so 
long  as  they  remained  husband  and  wife. 

In  a  suit  by  a  parent  for  injuries  resulting  from  the  death  of 
a  minor  child,  in  so  far  as  the  claim  might  be  based  on  the  services 
of  the  child  before  majority,  the  will  of  the  child  to  render  its 
services  to  the  parent,  or  to  permit  the  parent  to  have  the  proceeds 
of  its  labor,  would  be  an  unimportant  inquiry ;  for  the  law  gives  the 
parent  the  right  to  both  ;  hence  an  inquiry  as  to  the  probability 
that  the  child  during  minority  would  have  remained  in  the  service 
of  the  parent,  or  would  have  permitted  the  parent  to  have  the 
proceeds  of  its  labor  rendered  in  the.  service  of  others,  would  be 
likewise  unimportant  and  irrelevant,  unless  it  was  shown  that  the 
child  had  in  some  way  been  emancipated  by  the  parent 

The  same  rule  would  not  apply  where  no  legal  right  to  benefit 
existed  ;  as  m  case  of  a  suit  by  a  parent  for  an  injury  to  a  child  after 
majority  which  resulted  in  death.  In  such  a  case  it  would  be  proper 
to  show  the  reasonable  expectation  of  benefit  which  the  parent 
would  have  received,  had  the  child  not  been  killed,  and  in  the 
absence  of  legal  right  to  benefit  prior  to  the  death  of  the  child,  this 
would  depend  on  the  will  and  ability  of  the  child  to  confer  benefit 
on  the  parent.  In  such  a  case,  evidence  throwing  light  on  these 
matters  would  be  proper  and  should  be  considered  by  a  jury  under 
a  proper  instruction. 

In  this  case  evidence  was  introduced  to  enable  the  jury  to  ascer- 
tain the  ability  of  the  deceased  had  he  lived  to  contribute  pecuniary 
aid  to  his  wife  and  to  his  mother,  and  the  fact  that  the  damage  given 
to  the  mother  is  very  small  furnishes  no  ground  of  complaint  to  the 
appellant,  it  not  appearing  that  the  judgment  in  favor  of  the  wife  is 
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excessive.     There  is  do  error  in  the  judgment  for  whioh  it  should 

be  leyened,  and  it  is  affirmed. 

Judgment  affirmed. 


WiixiB  y.  MissouBi  Pacific  Riilwat  Oompavt. 

(VlTex.  4aL) 

ConfiU  of  laws  —  aetionfor  negligetU  kSOing, 

No  aetion  will  lie  for  the  death  of  a  person  by  negligence  except  in  the  Stale' 
where  the  death  oconrred  and  by  force  of  a  statute  in  that  State.* 

ACTION  by  wife  for  negligent  killing  of  her  husband.  The  opin- 
ion states  the  point    The  defendant  had  judgment  below. 

A.  B.  Permms  and  Wood,  Wilkins  A  Ounninghamytor  appellant. 
R.  C.  Foster  and  A,  E.  WUkineon,  for  defendant  in  error. 

Willie,  C.  J.  This  is  a  suit  by  Mrs.  Dora  Willis  against  the 
Missouri  Pacific  Bail  way  Company  to  recover  damages  for  the  neg- 
ligent killing  of  her  husband,  who  was  a  brakeman  at  the  time  in 
the  service  of  the  company. 

The  appellee  operated  a  line  of  railroad  running  through  the  In- 
dian Territory  into  Texas,  and  had  an  office  and  an  agent  in  Gray- 
son county,  in  this  State,  in  which  county  this  suit  was  brought. 
The  petition  alleged  that  the  injury  and  the  death  consequent  upon 
it  occurred  in  the  Indian  Territory;  that  the  plaintiff  and  the  de- 
ceased were  residents  of  Texas  at  the  time;  that  she  resided  here 
at  the  commencement  of  this  suit,  and  that  the  defendant  operated 
its  road  under  a  charter,  which  had  been  recognized,  adopted  and 
put  in  force  in  this  State  by  special  enactment  of  the  legislature  of 
Texas.  It  further  alleged  that  the  country  in  which  deceased  was 
killed  was,  at  the  time  of  the  occurrence  and  of  the  beginning  of 
the  suit,  without  law  Applicable  to  the  deceased,  the  plaintiff  or  de- 
fendant, or  other  person  residing  beyond  its  boundaries;  and  that 
neither  deceased,  plaintiff,  nor  the  defendant,  nor  any  one  not  a  citi- 
zen of  the  country  in  which  Willis  was  killed,  has  any  civil  rights 

•See  llyde  V.  Wdnth,  etc..  By,  Co.  (61  Iowa,  441),  47  Am.  Rep.  820. 
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or  securities  therein,  and  as  to  such  person  said  country  is  as  if  there 

were  no  law  at  all;  and  that  the  defendant  was  not  a  citizen  of  that 

»    .    '   . 

territory. 

Among  other  defenses  filed  to  the  action  was  a  special  demurrer 
to  the  effect  that  the  petition  showed  on  its  face  that  the  injuries 
and  death  occurred  outside  of  the  jurisdiction  of  the  State  of  Texas; 
and  that  there  was  in  the  locality  of  these  occurrences  no  law  giy- 
ing  plaintiff  a  right  of  action  against  the  company  for  causing  the 
death  of  her  husband.  This  exception  was  sustained  by  the  court, 
and  the  plaintiff  declining  to  amend,  the  cause  was  dismissed. 
From  this  action  of  the  court  Mrs.  Willis  has  appealed  to  this  court, 
assigning  as  error  the  ruling  by  which  the  special  demurrer  was 
sustained. 

By  our  Revised  Statutes,  chapter  52,  the  wife  has,  in  certain 
cases,  a  right  of  action  against  a  railway  company  for  the  negligent 
killing  of  her  husband.  It  is  generally  held  that  at  common  law 
no  such  action  could  be  maintained  by  her,  though  the  husband 
might  have  sued  for  the  injuries  so  received  by  him,  if  death  did 
not  ensue. 

It  is  conceded  in  the  petition,  that  under  the  laws  of  the  Indian 
Terrirory  Mrs.  Willis  had  no  right  of  action  against  the  appellee 
for  the  killing  of  her  husband  (which  is  alleged  to  have  occurred  in 
that  territory  by  reason  of  the  carelessness  and  negligence  of  the 
railroad  company,  its  agents  and  servants. 

The  appellant  therefore  seeks  to  maintain  in  Texas  a  suit  for  in- 
juries committed  in  the  Indian  Territory,  where  the  right  to  the 
action  is  not  allowed  her  by  the  common  law,  nor  by  the  law  of  the 
place  where  the  cause  of  action,  if  it  exists,  must  have  arisen,  on 
the  ground  that  she  can,  under  the  laws  of  this  State,  maintain  such 
a  suit. 

The  rules  governing  suits  arising  out  of  torts  committed  in  a 
locality  other  than  the  government  where  the  redress  is  sought  are 
about  these,  as  deduced  from  the  authorities  upon  the  subject: 
AVhere  the  action  is  transitory  and  is  based  upon  personal  injuries 
recognized  as  such  by  universal  law,  the  suit  may  be  brought  where- 
ever  the  aggressor  is  found,  irrespective  of  the  provisions  of  the  local 
law,  or  whether  there  be  any  law  at  all  in  force  at  the  place  where 
the  wrong  was  committed.     Rorer  Interstate  Law,  154,  155. 

But  where  the  right  of  action  does  not  exist  except  by  reason  of 
statute,  it  can  be  enforced  only  in  the  State  where  the  statute  ia  in 
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existence  and  where  the  injury  has  occurred.  That  is  to  say,  the 
caaae  of  action  must  have  ai*isen  and  the  remedy  must  be  pursued  in 
the  same  State,  and  that  must  be  the  State  where  the  law  was  en- 
acted and  has  effect. 

The  principle  upon  which  the  doctrine  rests  is  the  want  of  power 
in  a  State  to  give  her  laws  an  extra-territorial  effect.  Our  State,  in 
providing  that  the  negligent  killing  of  an  individual  shidl  constitute 
a  cause  of  action  in  certain  of  his  survivors  for  damages  against  the 
party  committing  the  homicide,  is  providing  only  for  cases  occur- 
ring within  her  own  borders.  She  makes  that  an  actionable  tort 
which  was  not  so  before  by  common  law.  Within  her  own  juris- 
diction the  law  is  changed  by  reason  of  this  statute,  but  it  remains 
the  same  everywhere  else;  and  the  death  of  the  husband  through 
negligence  of  a  railroad  company,  if  the  injury  occurred  in  the  In- 
dian Territory,  was  no  more  a  cause  of  action  after  the  passage  of 
our  statute  than  it  was  before. 

The  government  exercising  authority  in  the  locality  where  this 
act  was  committed  is  the  only  one  to  determine  and  provide 
whether  or  not  such  an  act  shall  be  a  good  ground  for  suit  in  behalf 
of  any  one.  and  to  name  the  parties  in  whom  the  cause  of  action 
shall  exist.  It  is  not  the  mere  giving  a  remedy  for  a  right  previ- 
ously possessed,  but  it  is  the  creation  of  a  right  itself  in  certain  pur- 
ties  which  before  belonged  to  no  one  whatever.  Hence  it  is  held  in 
all  States  having  statutes  like  our  own,  that  the  parties  named  in 
the  domestic  statute  cannot  sue  in  the  State  where  it  was  enacted 
for  damages  caused  by  a  negligent  killing  which  has  occurred  in 
another. 

This  principle  is  universally  recognized  where  such  statutes  pre- 
vail. A  citation  of  a  few  of  the  leading  authorities  in  which  it  has 
been  expressly  decided  will  do  away  with  the  necessity  of  a  further 
discussion  of  the  subject.  Ricliardson  v.  N,  Y,  0,  R,  Co,,  98 
Mass.  85 ;  Nashville  di  Chattanooga  R,  Co.  v.  Eakin,  6  Cold.  582 ; 
Selmay  Rome  S  Dalion  R.  Co.  v.  Lacy,  43  Ga.  461 ;  McCarthy 
V.  Cliic,  etc.  R.  Co.,  18  Kans.  46  ;  s,  c,  26  Am.  Rep.  742 ;  WJtit- 
ford  v.  Panama  R.  Co.,  23  N.  Y.  465;  Allen  v.  R.  Co.,  45  Md. 
41 ;  Derrickeon  v.  Smith,  3  Dutch.  166.  See  also  Rorcr  Interstate 
Law,  135,  136 ;  Whart.  Con.  Laws,  §§  477-480,  and  authorities 
cited  in  the  notes  of  those  authors. 

It  has  been  suggested  in  some  of  the  opinions  that  perhaps  au 
exception  might  arise  where  the  same  statute  existed  both  in  the 
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forum  of  the  action  and  that  where  the  caase  of  it  aroae.  See  43 
Oa.  461,  above  cited ;  McDonald  y.  MaUory,  77  N.  Y.  546 ;  o.  c, 
33  Am.  Bep.  664  ;  Whart.  Con.  Laws,  §  479. 

This  is  repudiated  by  some  of  the  courts  and  text  writers,  and  is 
not  necessary  to  be  considered  in  this  case,  as  it  appears  from  the 
express  allegations  of  the  petition  that  there  is  no  law  in  the  Indian 
Territory  which  would  allow  Mrs.  Willis  to  recover  thereon  in  the 
present  action.  Borer  Interstate  Law,  158-163 ;  Wbodard  y.  Jftdi., 
eie.,  R.  Co.,  10  Ohio  St.  121 ;  Richardson  y.  JV.  F.  J  Brie  R.  Co., 
98  Mass.  92. 

We  are  of  opinion  therefore  that  the  special  demurrer  was  prop- 
erly sustained. 

There  is  so  obyiously  no  analogy  between  the  present  case  and 
that  of  McDonald  v.  Mallory,  77  N.  Y.  546 ;  s.  c. ,  33  Am.  Rep. 
664,  that  the  latter  would  not  be  alluded  to  but  for  the  zeal  and 
energy  with  which  the  able  counsel  have  insisted  that  the  principle 
laid  down  in  that  case  would  reyerse  the  ruling  of  the  court  below 
upon  the  demurrer.  The  decision  there  turned  upon  the  ground 
that  a  vessel  upon  the  high  seas  belonging  to  the  State  of  New 
York  is  a  part  of  the  territory  of  that  State,  and  that  a  wrongful 
act  committed  upon  board  of  her  was  in  fact  committed  in  the  State 
of  New  York  itself.  The  injury  done  on  board  of  the  vessel  hav^ 
ing  been  declared  by  the  statute  of  New  York  to  be  actionable  at 
the  suit  of  the  wife,  it  was  properly  held  that  she  could  recover  for 
such  injury  in  the  New  York  court,  although  committed  upon  a 
vessel  of  that  State  whilst  on  the  high  seas. 

The  State  of  New  York  had  authority  to  legislate  for  its  own^ 
territory,  of  which  the  ship  formed  a  part,  but  Texas  cannot  legis- 
late for  the  government  of  the  Indian  Territory  merely  because  a 
railroad  runs  into  this  State  through  that  country  and  the  govern- 
ment there  had  failed  to  legislate  upon  the  particular  subject.  The 
fact  that  the  laws  of  the  Indian  Territory  do  not  allow  our  citizens 
to  sue  or  be  sued  there  does  not  create  a  case  where  we  may  supply 
the  defect  and  declare  that  they  shall  have  this  privilege,  and  shall 
sue  and  recover  according  to  the  laws  of  our  own  State.  If  the 
country  were  without  laws  or  inhabitants,  we  might  doubtless  en- 
force in  our  courts  a  right  of  action  of  a  transitory  nature  arising 
upon  tort,  and  recognized  as  such  by  the  common  law,  but  we  oould 
not  even  then  create  by  statute  a  cause  of  action  which  arising, 
there  could  bo  enforced  within  onr  own  jurisdiction. 
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There  is  no  error  in  the  judgment  of  the  court  below  and  it  is 

affirmed. 

Judgtneni  affirmed. 


Dajtixl  y.  Western  TTnioit  Tblbo&aph  Ooxpavt. 

(61  TejL  «».) 

TeUffraph—eij^i&r  dupaieh — damage. 

For  failvre  to  deliver  or  for  delay  in  deliTeiy  of  a  cipher  despalch  a  telegraph 

company  is  liable  only  in  nominal  damages.* 

ACTION  of  damages  for  failure  to  deliver  a  despatch,  and  for 
delay  in  delivering  another  despatch,  both  being  in  cipher. 
Judgment  for  nominal  damages  below. 

Woods,  Wilkins  and  Ckmningham,  and  OoehrM  di  OoeireU,  for 
appellant. 

summons  di  Field,  for  appellee. 

Walkeb,  p.  J.  Com.  App.  The  rule  for  the  measure  of  damages 
applicable  to  common  carriers  for  the  transportation  of  goods,  and 
to  telegraph  companies  in  the  transmission  of  messages  in  a  general 
form,  is  that  laid  down  in  the  case  of  Hadley  v.  Baxendale,  9  Exch. 
341 ;  a  rule  quite  generally  accepted  as  correct,  both  in  England 
and  America,  and  often  quoted  or  cited  in  text-books  with  approval 
(1  Sedg.  Meas.  Dam.  230n,  2S6n,  237n),  and  likewise  very  gen- 
erally referred  to  and  adopted  in  the  judicial  opinions  of  courts  of 
last  resort  The  rule  referred  to  is  quoted,  with  the  reasoning  in 
support  of  it,  from  the  opinion  delivered  by  Aldebson,  B.,  in  the 
case  of  Western  Union  Telegraph  Co.  v.  Weitung,  §  801,  W.  & 
W.  Cond.  Decisions.  The  rule  itself  is  thus  stated  :  "  Where  two 
parties  have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  to  such 
breach  of  contract  should  be  such  as  may  be  fairly  and  reasonably 
considered  cither  arising  iiatui*ally,  /.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 

*8ee  WeH.   U.  Tel.  Co.  y.  Reynolds  (77  Va.  178),  46  Am.  Rep.  715,  and  note 

731. 
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(88  N.  J.  Bq.  [U  St0W.]  119.) 
Ckmflkt  of  law — earUraet — imager. 

A  ooniiaet  for  specnhiting  in  stoeks  upon  margins,  made  in  another  Stale 
where  they  are  presomed  to  be  lawful,  will  not  be  enforced  in  New  Jersej, 
where  thej  are  unlawful. 

'nOBEOLOSITBE  of  mortgage.     The  opinion  etatea  the  ease. 

A.  Q.  Eeasb&jfy  for  appellants. 
Oorilandi  Parker^  for  respondent. 

Maoib,  J.  The  bill  in  this  case  was  filed  for  the  foreclosure  of  a 
mortgage  made  by  Jennie  M.  Flagg  and  William  L.  Flagg,  her 
husband  (who  are  the  appellants),  to  Abram  F.  Baldwin  (who  is 
the  respondent),  upon  lands  in  this  State,  to  secure  the  payment 
of  appellants'  bond.  The  bond  and  mortgage  were  dated  August 
26,  1880.  The  bond  was  in  the  ordinary  form  of  a  money  obliga- 
tion, and  was  conditioned  for  the  payment  to  respondent  of 
$11,563.44,  with  interest,  on  demand.  The  mortgage  recited  that 
it  was  intended  to  secure  the  money  which  appellants  had  so  bound 
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themselyes  to  paj^  and  that  the  amount  of  $11,563.44  was  made 
up  of  $79563. 44>  which  was  therein  declared  to  be  then  due  from 
appellants  to  respondent,  and  of  $4,000  to  be  secnfitj  for  future 
advances. 

From  the  proofs  it  appears  that  the  sum  of  $7,563.44,  so  ad-r 
mitted  to  be  due  from  appellants  to  respondent,  was  made  up  of 
different  sums.  One  sum  represented  the  loss  which  had  been  in- 
curred by  Mr.  Flagg  in  a  stock  speculation  which  had  been  carried 
on  by  him  and  one  Ripley  with  respondent,  a  stock-broker  in  New 
York.  Another  sum  represented  losses  incurred  by  Mr.  Flagg  in  a 
like  speculation  carried  on  by  him  and  respondent  in  joint  account. 
Another  sum  represented  losses  incurred  in  a  like  speculation 
originally  carried  on  by  Mr.  Flagg  with  respondent  and  afterward 
transferred  to  and  carried  on  by  Mrs.  Flagg  (under  the  control  and 
management  of  her  husband)  with  respondent.  The  losses  thus 
incurred  were  the  result  of  stock  dealings  for  these  respective 
parties  upon  a  margin  sometimes  put  up  in  cash,  and  in  Mrs.  Flagg's 
case  in  her  own  note,  which  represented  her  margin. 

The  $4,000  of  future  advances  were  designed  and  intended  as  a 
margin  for  a  continuance  of  the  stock  si)eculation  of  Mrs.  Flagg  to 
be  carried  on  in  her  name  under  the  management  of  her  husband 
with  respondent,  and  the  advances  contemplated  by  both  parties 
were  such  as  would  cover  and  make  good  her  losses  therein,  if  any. 

Respondent's  books  show  that  the  bond  and  mortgage  were 
credited  to  Mrs.  Flagg's  account  for  the  sum  of  $11,563.44,  and 
that  account  had  been  charged  with  the  previous  losses.  It  appears 
further  that  the  speculative  stocks  carried  in  that  account  have  all 
been  closed  out  with  the  result  of  leaving  a  balance  in  Mrs.  Flagg's 
favor  of  $653.93.  Since  the  mortgage  entered  into  the  account, 
the  effect  is  that  there  is  due  thereon  the  sum  of  $10,909.51,  with 
interest,  and  its  foreclosure  and  the  sale  of  the  mortgaged  premises 
must  be  conceded  unless  some  of  the  defenses  are  sustained. 

The  main  defense  goes  to  the  validity  of  the  bond  and  mortgage, 
and  contests  them  on  the  ground  that  the  contracts  out  of  which 
they  arose  were  wagering  conti-acts  and  illegal  and  void,  and  that 
the  bond  and  mortgage  securing  an  indebtedness  arising  solely  from 
such  cause  are  tainted  with  the  same  illegality  and  cannot  be  en- 
forced. 

In  coming  to  the  consideration  of  the  question  thus  raised,  it  is 
obvious  that  it  is  important  to  detormine  at  what  place  the  con- 
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tracts  contested  were  made.  For  if  they  are  New  Jersey  contracts 
and  subject  to  our  law,  the  sole  question  is  whether  they  are  such 
i3ontracts  as  are  declared  unlawful  by  the  '^  act  to  prevent  gaming." 
Rev.,  p.  458.  While  if  they  are  contracts  of  another  place,  it  must 
be  preliminarily  determined  whether  they  are  objectionable  by  the 
law  of  the  place  of  contract ;  or  if  not,  whether  they  will  still  be 
enforced  by  our  courts. 

The  evidence  seems  to  leave  no  room  for  doubt  that  the  contracts 
in  question  are  contracts  made  tod  to  be  performed  in  the  State  of 
New  York.  The  transactions  anterior  to  the  execution  of  the  bond 
and  mortgage  took  place  wholly  within  that  State.  By  the  bond 
and  mortgage  the  parties  averred  they  resided  m  that  State.  The 
mortgagee  did,  in  fact,  reside  there.  The  mortgage  was  acknowl- 
edged there.  Delivery  of  the  papers  was  made,  and  the  reihaining 
transactions  took  place  there.  Although  the  mortgage  affected 
lands  in  this  State,  the  above-stated  facts  establish,  accordmg  to  a 
long  line  of  decisions,  that  the  contracts  were  New  York  contracts. 
Colheal  v.  Blydenburgh,  1  Hal.  Oh.  17 ;  s.  c,  id.  631  ;  De  Wolf  v. 
Johnson^  10  Wheat.  367 ;  Dolman  v.  Cooky  1  McCart.  56  ;  Campion 
V.  KilUy  id.  229  ;    s.  c,  2  id.  476  ;    Atwafer  v.  Walker y  1  C.  Gr.  42. 

Where  contracts  of  a  particular  kind  are  forbidden  by  the  law  of 
the  State  in  which  they  are  sought  to  be  enforced,  and  the  party 
seeking  to  enforce  them  relies  on  the  fact  that  they  were  made  in 
a  foreign  State  and  are  valid  contracts  by  the  lex  loci  conlraciuSy  it 
has  been  held  elsewhere  that  he  is  bound  to  aver  and  prove  those 
facts.     Thatcher  v.  MorriSy  11  N.  Y.  437. 

But  the  rule  which  seems  to  have  been  established  in  this  State 
requires  one  who  defends  against  a  foreign  contract,  if  he  relies  on 
its  being  invalid  by  force  of  the  lex  loci  contraciuSy  to  both  set  up 
and  prove  the  foreign  law.  Campion  v.  Kille,  ubi  supra ;  Dohnan 
V.  Cooky  ubi  etipra  ;   Uhler  v.  Semple,  5  C.  E.  Gr.  288. 

We  have  then  to  deal  with  transactions  which  took  place  within 
the  State  of  New  York  and  must  be  presumed  to  be  governed  by  the 
laws  of  that  State.  Wliatever  may  be  the  rule  respecting  the  bur- 
den of  setting  up  and  proving  the  law  of  the  foreign  State  under 
such  circumstances,  neither  appellants  nor  respondent  have  furnished 
in  their  i^leadings  or  proofs  any  information  on  the  subject.  In  the 
absence  of  proof  of  the  law  of  another  State,  the  better  opinion  is, 
that  at  least  with  respect  to  States  comprised  in  the  teiTitory  severed 
from  England  by  the  revolution,  the  presumption  is  that  the  common 


MARCH  TERM,  1884.  311 


Flagg  ▼.  Baldwin. 


law  preTails.  Whiie  v.  Knapp,  47  Barb.  549  ;  Stokes  v.  Macken,  62 
id.  145;  Holmes  v.  BrouffMon,  10  Wend.  75;  25  Am.  Dec.  546 
Thurston  t.  Percival,  1  Pick.  415  ;  S/tepherd  v.  JVabor,  6  Ala.  631 
Walker  v.  Walker,  41  id.  352 ;  Thompson  v.  Monrmo,  2  Oal.  99 
56  Am.  Dec.  318  ;  Inge  v.  Murphy,  10  Ala.  885  ;  Nbrris  v.  Hams, 
15  Cal.  226 ;  Titus  v.  Scantling,  4  Blackf.  89  ;  CrottcA  v.  Hall,  15 
HI.  263  ;  Brown  v.  Pro/^,  3  Jones  (N.  C.)  Eq.  202. 

By  the  common  law^  contracts  of  wager  and  similar  contracts 
were  not  objectionable  per  se.  They  were,  in  fact,  enforced  by 
the  conrts  without  any  objection  on  the  score  of  being  dependent 
on  a  chance  or  casualty.  Courts  did,  in  some  instances,  refuse 
to  enforce  such  contracts,  but  only  when  the  subject  of  the  wager 
was  objectionable,  as  tending  to  encourage  acts  contrary  to  sound 
morals  ((filbert  v.  Sykes,  16  East,  150) ;  or  being  injurious  to  the 
feelings  or  interests  of  third  persons  {DeCosta  v.  Jones,  Oowp. 
729)  ;  or  against  public  policy  or  public  duty.  Atherfold  v.  Beard, 
3  T.  R.  610 ;  Tappenden  v.  Randall,  2  B.  &  P.  467 ;  Shirley  v. 
Sankey,  id.  130  ;  Hartley  y.  Rice,  10  East,  22. 

It  has  not  been  urged,  nor  does  there  seem  to  be  ground  for 
contending,  that  the  transactions  in  question  were  such  as  by  the 
common  law  would  not  be  enforced. 

We  are  therefore  required  to  determine  whether  these  contracts, 
mode  in  the  State  of  New  York,  and  presumed  to  be  governed, 
as  to  their  validity,  by  Hie  doctrines  of  the  common  law  and  not 
objectionalle  thereunder,  are  to  be  enforced  in  this  State. 

The  common  law  under  which  such  contracts  were  enforeeable 
h2is  been  here  altered  by  the  passage  of  the  act  against  gaming 
above  referred  to.  By  the  first  section,  all  wagers,  bets  or  stakes 
made  to  depend  on  any  lot,  chance,  casualty  or  unknown  or  con- 
tingent event  are  declared  to  be  unlawful.  By  the  third  section, 
all  bonds,  mortgages  or  other  securities  made  or  given,  where 
the  whole  or  any  part  of  the  consideration  shall  be  for  money 
laid  or  betted  in  violation  of  the  first  section^  or  for  repaying  money 
knowingly  advanced  to  help  or  facilitate  such  violation,  are  declared 
to  be  utterly  void. 

If  the  contracts  now  sought  to  bo  enforced  would  be  obnoxious 
to  these  provisions  of  our  statute,  if  made  in  this  State,  are  we  to 
enforce  them  because  made  in  New  York,  where  we  are  bound  Ur. 
presume  the  common  law  exists  unaltered  ? 

The  enforcement  of    a  foreign  law  and  contracts  dependent 
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thereon  for  validity,  within  another  jurisdiction  and  bj  the  courts 
of  another  nation,  is  not  to  be  demanded  as  a  matter  of  strict  right. 
It  is  permitted,  if  at  all,  only  from  the  comity  which  exists  be- 
tween states  and  nations.  Every  independent  community  must 
judge  for  itself  how  far  this  comity  ought  to  extend*  Certain 
principles  are  well-nigh  universally  recognized  as  governing  this 
subject.  It  is  everywhere  admitted  that  a  contract  respecting 
matter  malum  ia  se,  or  a  contract  contra  bonus  tnares,  will  not  be 
enforced  elsewhere,  however  enforceable  by  the  lex  loci  coiUradus, 
An  almost  complete  agreement  exists  upon  the  proposition  that  a 
contract  valid  where  made  will  not  be  enforced  by  the  courts  of 
another  country,  if  in  doing  so  they  must  violate  the  plain  public 
policy  of  the  country  whose  jurisdiction  is  invoked  to  enforce  it, 
or  if  its  enforcement  would  be  injurious  to  the  interest  or  conflict 
with  the  operation  of  the  public  laws  of  that  country.  Story  Gonfl. 
Laws,  8  244 ;  1  Add.  Cont.,  §  Ul ;  Forbes  v.  Oocliram,  2  B.  &  C. 
448  ;  Grett  v.  Levy,  16  C.  B.  (N.  S.)  73  ;  Hopey.  Hope,  8DeG.,  M. 
&  G.  731 ;  2  Kent  Com.  475 ;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519 ;  Ogden  v.  Sauriders,  12  Wheat.  213 ;  Blanchard  v.  Rwsell, 
13  Mass.  1.  This  proposition  has  been  announced  and  applied  in 
our  own  State.  Varnun  v.  Gamp,  I  Or.  326  ;  Prazier  v.  Fredericks, 
4  Zab.  162;  Moore  v.  Bonnell,  2  Vr.  90 ;  Bentley  v.  Whiitetnore,  i 
C.  E,  Gr.  462 ;  Waison  v.  Murray,  8  id.  257 ;  UniM  L.  £  E. 
Co,  V.  Erie  R.  Go,,  8  Vr.  23. 

Since  the  courts  of  each  State  must,  at  least  in  the  absence  of 
positive  law,  determine  how  far  comity  requires  the  enforcement 
of  foreign  contracts,  it  results  that  there  is  contrariety  of  view, 
and  the  proposition  above  stated  is  not  universally  admitted. 
Thus  m  New  York,  a  contract  made  in  Kentucky,  under  a  law 
of  that  State,  establishing  a  lottery  for  the  beneflt  of  a  college, 
was  upheld,  notwithstanding  the  law  of  New  York  prohibiting 
lotteries.  Com,' of  Ky.  v.  Bassford,  6  Hill,  626.  Chief  Jus- 
tice Nelson  limited  the  cases  of  contracts  not  enforceable,  though 
valid  where  made,  to  such  as  are  plainly  contrary  to  morality. 
He  gave  no  consideration  to  the  doctrine  elsewhere  settled,  that 
excludes  from  enforcement,  contracts  opposed  to  the  public  policy 
or  violative  of  a  public  law  of  the  place  of  enforcement.  In  this 
view,  he  seems  to  be  sustained  by  the  Court  of  Appeals.  Thatcher 
V.  Morr}s,  11  N.  Y.  437. 

So  in  Afassachusetts  a  contract  arising  out  of  a  completed  sale  of 
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lottery  tickets,  in  a  State  where  sach  sale  was  lawful,  was  en- 
forced by  the  courts,  although  such  sale  was  there  prohibited  by 
fltatnte.  Mclniyre  v.  Park»,  3  Mete.  207.  But  there  was  no  dis- 
'Cussion  of  principles  by  the  court 

The  courts  of  this  State  have  expressed  and  enforced  different 
yiews.  Thus  in  Varnwn  y.  Campy  1  Or.  326,  the  question  of  the 
yalidity  of  a  foreign  assignmeni  for  the  benefit  of  creditors  came 
before  the  Supreme  Court  Tne  assignment  was  made  in  New 
York,  and  was  assumed  to  be  valid  by  the  law  of  that  State.  It 
created  preferences,  and  by  the  law  of  this  State,  was  fraudulent 
and  void.  The  assignment  was  held  unenforceable  here.  Chief 
Justice  EwEKG,  whose  opinion  was  adopted  by  the  court,  puts  the 
decision  distinctly  upon  the  ground  that  the  assignment  was  one  in 
yiolation  of  the  policy  of  our  laws,  in  hostility  with  their  provisions, 
and  which  they  declared  to  be  fraudulent  and  void.  In  Bentley  v. 
Whxiiemore^  4  C.  E.  Gr.  462,  a  similar  question  arose  in  this  court, 
the  doctrine  of  Varnxnn  v.  Camp  was  restated  and  affirmed.  The 
application  of  the  doctrine  was  however  limited  to  the  protection  of 
the  residents  and  citizens  of  this  State,  for  whose  benefit  its  public 
policy  was  held  to  be  adopted.  With  respect  to  non-residents,  or 
•citizens  of  other  States,  it  was  held  that  comity  would  require  the 
recognition  of  foreign  assignments,  if  valid  where  made.  Watson 
V.  Murray y  ubi  sup,,  was  the  case  of  a  bill  filed  for  an  account  of  a 
partnership  transaction  in  a  lottery  in  another  State,  where  such 
a  transaction  was  claimed  to  be  lawful.  The  bill  was  dismissed  on 
the  advice  of  Vice-Chancellor  Dodd.  His  conclusion  was  that  such 
a  transaction,  though  valid  where  made,  should  not  be  enforced 
here,  because  it  was  in  violation  of  a  public  law  of  this  State,  and 
within  the  exceptions  to  the  rule  of  comity  requiring  the  enforce- 
ment of  foreign  contracts.  He  further  argued  that  lotteries  are  not 
only  illegal,  but  are  to  be  judicially  considered  to  be  immoral.  It 
is  unnecessary  to  determine  how  far  that  view  can  be  sustained. 
But  with  the  conclusion  arrived  at  I  unhesitatingly  agree.  It  is  in 
accord  with  the  decisions  in  Varnwn  v.  Gamp  and  Bentley  v.  Whitte- 
more.  It  seems  to  me  that  no  court  can,  on  full  consideration,  de- 
liberately adopt  a  rule  that  will  require  the  enforcement  of  foreign 
contracts,  violative  of  the  public  laws  and  subversive  of  the  dis* 
tinct  public  policy  of  the  country  whose  laws  and  policy  they  are 
bound  to  enforce.  No  catnit-as  inter  cofnmunitaiee  can  compel  such 
a  sacrifice. 
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The  limitations  on  the  rule  laid  down  in  BenfUy  t.  Whitiemore,, 
do  not  come  in  question  in  this  case.  It  appears  that  Mrs.  Flaggy 
was  in  fact  a  resident  of  this  State  at  the  time  these  contracts  were 
made,  and  there  is  nothing  to  show  a  change  of  residence. 

We  ai*e  brought  then  to  the  question  whether  onr  law  against 
gaming  is  such  a  public  law  and  establishes  such  a  public  policy 
as  to  require  us  to  refuse  to  enfoope  foreign  contracts  in  conflict 
with  it,  in  a  case  like  that  under  consideration.  I  think  this  ques> 
tion  must  be  answered  in  the  aflSrmatiTe. 

It  is  true  that  in  Dolman  y.  Cook  and  Campion  v.  Killey  uln  sup,, 
foreign  contracts,  valid  by  the  law  of  the  State  where  made,  were 
enforced  here,  although  by  our  law  they  were  usurious  and  de- 
clared to  be  void.  No  consideration  seems  to  have  been  given 
to  the  question  whether  our  usury  law  was  such  a  law  and  evinced 
such  a  public  policy  as  required  us  to  refrain  from  enforcing  for- 
eign contracts  in  conflict  with  it.  As  we  have  seen,  that  considera- 
tion led  our  courts  to  reject  foreign  assignments  violative  of  our 
laws,  where  the  interests  of  our  own  citizens  were  concerned.  But 
a  plain  distinction  at  once  presents  itself  between  a  usury  law  and 
a  law  regulating  assignments  for  the  benefit  of  creditors,  or  a  law 
against  gaming.  One  affects  only  the  parties  to  the  contract,  and 
is  framed  for  the  protection  of  the  borrower.  The  others  relate  to 
the  public  or  classes  of  the  public  who  are  interested  therein  and 
affected  thereby. 

But  our  law  against  gaming  goes  further  than  to  merely  prohibit 
the  vice  or  avoid  contracts  tamted  with  it  It  declares  it  unlaw- 
ful, and  so  puts  the  contracts  oeyond  the  protection  of  the  laws  or 
the  right  of  appeal  to  the  courts.  The  reason  and  object  of  the 
law  are  obvious.  The  vice  aimed  at  is  not  only  injurious  to  the 
person  who  games,  but  wastes  his  property,  to  the  injury  of 
those  dependent  on  him,  or  who  are  to  succeed  to  him.  It  has  its 
more  public  aspect,  for  if  it  be  announced  that  a  trustee  has  been 
false  to  his  trust,  or  a  public  officer  has  embezzled  public  funds,  by 
common  consent  the  first  inquiry  is  whether  the  defaulter  has  been 
wasting  his  property  in  gambling. 

In  my  judgment  our  law  against  gaming  is  of  such  a  character, 
and  is  designed  for  the  prevention  of  a  vice,  producing  injury  so 
widespread  in  its  effect,  the  policy  evinced  thereby  is  of  such  pub- 
lic interest  that  comity  does  not  require  us  to  here  enforce  a  contract 
which  by  that  law  is  stigmatized  as  unlawful,  and  so  prohibited. 
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It  remains  to  determine  whether  the  enforcement  of  these  con- 
tracts will  conflict  with  the  provisions  of  this  statute  and  the  pub- 
lic policy  thereby  established.  If  so  it  must  be  for  the  reason  that 
the  mortgage  secures  an  indebtedness  arising  out  of  transactions 
that  are  wagers. 

In  considering  this  question  care  should  be  taken  not  to  trench 
upon  legitimate  and  proper  enterprises.  The  act  is  not  intended 
to  interfere  with  the  right  of  buying  and  selling  for  speculation. 

The  line  is  to  be  drawn  between  what  is  legitimate  speculation 
and  what  is  unlawful  wager.  When  property  is  actually  bought, 
whether  with  money  or  with  credit,  the  purchaser  and  owner  may 
lawfully  hold  it  for  a  future  rise  and  risk  a  future  fall.  With  such 
transactions  the  law  does  not  pretend  to  interfere.  They  arc  within 
the  line  of  lawful  speculation. 

But  when,  either  without  any  disguise  or  under  a  guise  which 
simulates  such  legitimate  enterprises,  the  real  transaction  is  a  mere 
dealing  in  the  differences  between  prices,  t.  e.,  in  the  payments  of 
future  profits  or  future  losses,  as  the  event  may  be,  then  in  my 
judgment,  the  line  which  separates  lawful  speculation  from  illegal 
wagering  is  crossed,  and  the  contract  under  our  law  becomes  un- 
lawful, and  the  securities  for  it  void. 

This  proposition  is  sustained  by  all  the  cases,  without  an  excep- 
tion, that  I  can  discover.  The  only  disagreement  relates  to  the 
application  of  the  doctrine. 

Thus  in  New  York  the  Court  of  Appeals  in  Kiyigshury  v.  Kir^ 
woan,  77  N.  T.  61^,  declared  that  a  contract  for  the  purchase  and 
sale  of  property  would  be  a  wagering  contract,  if  it  was  the  under- 
standing that  the  property  should  not  be  delivered,  but  that  only 
the  diflference  in  the  market  price  should  be  paid  and  received. 
In  Bigelmo  v.  Benedict,  70  N.  Y.  202 ;  s.  c,  26  Am.  Rep.  573,  the 
same  view  had  been  expressed,  and  yet  it  was  also  held  that  altliough 
the  form  of  the  contract  was  unobjectionable,  yet  if  in  fact  it  was 
a  mere  cover  for  betting  on  the  future  price  of  a  commodity,  and 
no  actual  sale  or  purchase  was  intended,  the  contract  was  one  of 
wager. 

It  is  true  that  the  same  court  has  determined,  though  against 
the  protest  of  able  and  distinguished  judges,  that  between  the 
broker  purchasing  on  a  margin  and  his  customer,  the  relation  of 
principal  and  agent  and  of  pledgor  and  pledgee  exists.  Markham 
▼.  Jaudouy  41  N.  Y.  235 ;  Baker  v.  Drake,  66  id.  518 ;  s.  c,  2a 
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Am.  Rep.  80  ;  Ghruman  t.  Smith,  81  N.  Y.  25.  It  has  been  there 
held  that  a  broker  can  recoyer  from  his  customer  deficiencies  aris* 
ing  from  sales  of  stocks  bought  on  a  margin,  and  that  where  upon 
a  margin  a  broker  made  **  short  sales  "  of  stock,  which  he  borrowed 
for  that  purpose,  he  might  recoyer  of  his  customer  what  was  ex- 
pended in  replacing  the  borrowed  stock.  Wicks  y.  Hatehy  62  N. 
Y.  535  ;  Knowlton  y,  Fiteh,  52  id.  288.  But  in  these  cases  it  does 
not  seem  to  haye  been  contended  that  the  contract  was  a  mere 
coyer  for  wager.  Such  contention  was  made  in  Kingsbury  y.  Kir- 
wan,  and  Bigdow  y.  Benedict,  but  it  was  held  that  there  Was  no 
suflBcient  eyidence  that  the  transactions  were  not  real.  Upon  a 
reyiew  of  all  the  cases  in  New  York,  they  establish  in  my  judg- 
ment, the  correct  doctrine  that  a  contract  relating  to  differences 
only  would  be  a  wager  contract.  But  they  also  hold  that  dealings 
on  margin  are  not  to  be  considered  as  dealings  in  mere  differences. 
If  in  any  case  evidence  sufficient  to  show  that  the  margin  dealings 
were  mere  covers  for  dealings  in  differences  was  produced,  then 
upon  the  principles  there  laid  down  the  contracts  would  be  wagers. 
In  the  courts  of  Pennsylvania  the  same  principles  have  been  often 
enunciated.  Thus  in  Sinith  v.  Bouvier,  70  Penn.  St.  325,  the 
court  approved  a  charge  to  a  jury  which  left  them  to  say  whether 
the  transactions  embraced  in  the  case  were  bona  fide  or  were  mere 
covers  for  gambling  operations.  See  also  Fareira  v.  ChibeU,  89 
Penn.  St.  89.  And  in  general,  whenever  the  verdict  of  a  jury 
established,  or  the  evidence  required  the  court  to  hold,  that  the 
transactions,  however  correct  in  point  of  form,  were  mere  dealings 
in  differences,  they  were  declared  to  be  wagers.  Brua^s  Appeal,  55 
Penn.  St.  294;  Kirhpatrick  v.  BoneaM,  72  id.  155;  Masdon 
y.  Qheen,  75  id.  166 ;  Mrth  v.  Phillips,  89  id.  250 ;  Dich- 
son  V.  TTiomaSf  97  id.  278 ;  Ruehizky  v.  De  Haven,  id.  202 ; 
Patterson's  Appeal,  16  Rep.  59.  The  point  of  divergence 
between  the  New  York  and  Pennsylvania  cases  is  upon 
the. relation  existing  between  the  customer  and  the  broker  who  is 
managing  a  speculative  account  upon  a  margin.  The  New  York 
cases  treat  the  broker  as  a  mere  agent,  and  so  as  a  pledgee  of  the 
stocks  purchased  on  such  an  account.  This  result  was  reached  by  a 
divided  court.  Justices  GROyER  and  Woodkuff  delivering  vigorous 
dissenting  opinions.  The  latter  especially  points  out,  in  a  perspicu- 
ous and  in  my  judgment  convincing  way,  the  plain  difference  be- 
tween a  stock  broker  deuliiig  on  margins  and  a  broker  or  agent  in 
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ordinary  transactions.  Marhham  ▼.  Jaudon,  41  N.  Y.  256.  In 
Pennsylvania,  it  is  held  that  one  who  enters  into  a  stock  specula- 
tion on  margins,  with  a  stock  broker,  is  to  be  considered  as  dealing 
with  the  broker  as  a  principal,  and  not  as  an  agent.  Huchizky  v. 
Db  ffa9en,  supra.  This  view  is,  in  my  judgment,  entirely  correct. 
The  customer  who  deals  on  margins  knows  no  other  person  in  the 
transaction  but  the  broker.  He  has  no  claim  upon,  and  is  subject 
to  no  liability  to  any  other  person  whaterer* 

The  same  doctrine  has  been  announced  by  the  Supreme  Court  of 
the  District  of  Columbia  {Justh  y.  Holhdayj  2  Mackey,  846),  and 
by  the  United  States  Circuit  Court  in  the  District  of  Kansas.  Cobb 
T.  PrM^  22  Am.  Law  Beg.  (N.  S.)-609.  To  the  latter  case  a  note 
18  appended,  discussing  the  subject  and  collecting  many  cases. 

In  Chnzewood  y.  Blane^  11  C.  B.  526,  it  was  held  that  a  colorable 
contract  for  the  sale  and  purchase  of  railway  shares,  when  neither 
party  intends  to  deliyer  or  accept  the  shares,  but  merely  to  pay 
differences  according  to  the  rise  and  fall  of  the  market,  was  a  gam-' 
ing  contract,  within  8  and  9  Vict.,  ch.  109,  §  18,  which  declares 
contracts  by  way  of  gaming  and  wagering  void,  and  forbids  re- 
coTery  of  any  money  won  on  a  wager.  The  subsequent  case  of 
Tkacker  t.  Hardy,  4  Q.  B.  Div.  685;  29  Eng.  Bep.  117,  does  not  shake 
the  authority  of  Cfrizewood  t.  Blane,  but  expressly  approves  it.  Since 
however  in  the  case  of  Thacker  v.  Hardy  a  broker  was  permitted 
to  recover  of  his  customer  indemnity  for  contracts  entered  into  on 
a  speculative  account,  although  the  broker  knew  the  customer  did 
not  intend  to  accept  the  stock  bought  or  deliver  the  stock  sold  for 
him,  but  expected  the  broker  to  so  arrange  matters  that  noth- 
ing but  difTerences  were  to  be  payable  by  him,  it  has  been  much 
relied  on  by  respondent's  counsel  But  in  that  case  the  broker 
was  treated  as  a  mere  agent  entering  into  contracts  for  his  principal, 
and  so  entitled  to  indemnity  against  any  personal  liability  thereon. 
The  ground  of  decision  was  that  the  contract,  as  between  the 
customer  and  the  other  principal  (the  stock  broker  being  treated 
as  mere  agent),  was,  at  the  most  void,  but  not  illegal,  and  that  the 
broker's  right  of  indemnity  was  not  affected  thereby.  Thus,  Linds- 
LET,  J.,  by  whom  the  case  was  tried  without  a  jury,  says  that : 
'^  If  gaming  and  wagering  were  illegal,  I  should  be  of  opinion  that 
the  illegality  of  the  transactions  in  which  the  plaintiff  and  defend- 
ant were  engaged  would  have  tainted,  as  between  them,  whatever 
plaintiff  had  done  in  furtherance  of  their  illegal  designs,  and  would 
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have  precluded  him  from  claiming,  in  a  court  of  law,  any  indem- 
nitij  from  the  defendant  in  respect  of  liabilities  incurred.^'  He 
points  out  that  it  had  been  held,  under  the  English  act  of  8  and  9 
Vict,  aboTe  cited,  that  although  gaming  and  wagering  contracts 
could  not  be  enforced,  they  were  not  illegaL  He  draws  the  con- 
clusion that  the  acts  of  the  broker,  not  being  in  furtherance  of  an 
illegal  transaction,  and  being  directed  bj'  the  customer,  entitled 
him  to  indemnity  against  loss  thereby.  On  appeal,  the  views  of 
the  trial  judge  were  approved. 

It  will  be  observed  that  our  statute  declares  such  contracts  not 
only  void,  but  unlawful,  and  further,  that  the  relation  of  agency 
between  the  customer  and  broker,  in  such  transactions  on  which 
the  decision  was  grounded,  is  not,  by  the  weight  of  authority  in 
this  country,  recognized  as  the  real  relation  of  the  parties.  For 
reasons  above  given,  I  think  it  clear  that  the  customer  and  broker, 
in  these  margm  transactions,  deal  as  two  principals,  and  not  as 
principal  and  agent. 

.  My  conclusion  is  that  these  transactions,  so  far  as  affected  by  our 
law  against  gaming,  ai-e  to  be  examined,  to  discover  their  real  nature, 
and  if  however  unobjectionable  their  form  may  be,  the  real  con- 
tract is  merely  in  respect  to  differences,  the  contract  is  a  wager,  both 
void  and  unlawful. 

[Omitting  the  question  of  fact.] 

For  these  reasons  my  conclusion  is  that  the  transactions  in  ques- 
tion were  wagers  within  the  meaning  of  our  law ;  that  the  securities 
given  for  them  would  be  absolutely  void  if  the  contracts  were  made 
in  this  State ;  that  although  made  in  a  foreign  State,  and  not  ob- 
jectionable by  the  law  which  must  be  presumed  (in  the  absence  of 
proof)  to  govern  them,  they  will  not  be,  and  ought  not  to  be,  enforced 
in  this  State,  between  these  parties,  because  to  enforce  them  would 
be  opposed  to  a  public  policy  on  this  subject  of  the  vice  of  gaming, 
perspicuously  shown  by  our  law  on  that  subject. 

The  decree  below  must  be  reversed,  and  a  decree  entered  dismiss- 
ing the  bill.     Appellants  are  entitled  to  their  costs. 

For  reversal  —  The  Chief  Justice,  Dixon,  Knapp,  Maoie, 
ScuDDEB,  Van  Syokel,  Cole,  JJ. —  7. 

For  affirmance  —  Dbpue,  Parker,  Beeo,  Olemekt,  WHrrAKBB, 
JJ.  —  6. 

Judgment  reversed. 
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Marshall  v.  Carson. 

(88  N.  J.  Eq.  [11  Stew.]  860.) 
BoDeeut&r  and  admiwUtrator  — purehasing  decedent* 8  lands. 

An  executor,  charged  with  the  sale  of  lands  to  pay  debts,  may  not  purchase  suck 
lands  for  himself  on  execution  sale  against  the  testator. 


B 


ILL  to  set  aside  execution  sale.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 


P.  L.  Voorhees  and  8.  H.  Chray,  for  appellants. 
Bergen  dt  Bergen,  for  respondents. 

Knapp^  J.  The  appellants,  the  defendant's  below,  were  execu- 
tors of  the  last  will  of  David  E.  Marshall,  deceased.  The  testa- 
tor, at  his  death,  left  a  large  real  estate,  most  if  not  all  of  which 
was  to  some  extent  encumbered  by  mortgage,  and  there  were  judg- 
ments rccovei'ed  against  him  in  his  life-time,  to  the  amount  of 
about  $14,000,  upon  which  executions  had  issued  and  were  in  the 
hands  of  the  sheriff  at  the  time  of  his  death. 

By  his  will  he  empowered  and  directed  his  executors  to  make  sale 
of  so  much  and  such  parts  of  his  lands  as  they  should  select  for  that 
purpose,  as  would  be  sufficient  to  pay  his  debts  ;  and  also  devised 
to  them  five  twenty-fourths  of  what  should  remain  after  paying  such 
debts,  and  securing  an  annuity  of  1400  to  his  wife  for  life,  to  be 
held  by  said  executors  in  trust  for  his  son,  Charles  E.  Marshall,  for 
his  life.  The  executors  failed  to  make  sale  of  any  lands  for  about 
seven  months,  or  to  pay  or  satisfy  said  executions,  when  a  tract  of 
land  of  about  three  hundred  and  eighty  acres,  consisting  of  several 
farms,  was  advertised  and  sold  by  the  sheriff,  at  public  sale,  under 
the  executions  in  his  hands  ;  and  at  such  sale  the  appellants  became 
purchasers  for  their  own  benefit.  The  complainants  and  respond- 
ents here  were  unpaid  creditors  of  the  estate,  who  had  filed  their 
claims  under  oath  with  the  executors,  and  their  claims  were  not 
disputed.  Upon  the  advice  of  Vice-Chancellor  Bird,  who  heard 
the  cause  uxK>n  bill,  answer  and  proofs,  the  appellants  were  decreed 
to  hold  so  much  of  the  said  lands  purchased  by  them  as  remained 
unsold  to  bofiafide  purchasers,  in  trust  for  the  creditors  and  bene* 
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liciarieB  of  the  estate,  and  they  were  required  to  acoount  for  the 
proceeds  of  such  lands  as  they  had  sold  to  bona  fide  purchasers^ 
together  with  the  rents  and  profits  of  said  lands  ;  for  expenditures 
made  by  them  on  account  of  said  lands,  credit  was  to  be  allowed. 
The  decree  thus  made  against  them  was  put  upon  the  ground  that 
by  the  will  which  appointed  them,  as  well  as  in  virtue  of  their  gen- 
eral duties  as  executors,  they  were  charged  with  trusts  in  respect  to 
said  lands  in  favor  of  devisees  and  creditors  with  which  their  inter- 
ests, as  purchasers  in  their  individual  right,  were  so  in  conflict,  that 
they  were  precluded  from  buying  at  the  sale  so  made,  and  holding 
the  purchase  against  such  creditors  and  devisees.  Other  grounds 
for  invalidating  the  sale  were  laid  in  the  bill,  upon  which  a  large 
volume  of  testimony  was  taken,  but  the  court  below  put  its  decision 
upon  the  ground  stated ;  and  the  argument  here  has  gone  mainly 
on  the  correctness  of  the  legal  rule  and  the  propriety  of  its  appli- 
cation to  this  case.  The  appellants  claim,  that  notwithstanding 
their  position  as  executors  under  the  will,  their  purchase  of  the 
testator's  property  in  their  own  right  at  a  sale  under  executiona 
against  him  in  his  life-time,  or  indeed,  at  any  time,  was  legal  and 
proper ;  that  as  executors  they  were  chargeable  with  no  duty  rela- 
tive to  the  testator's  lands  when  in  legal  custody,  or  in  process  of 
sale  to  satisfy  judgment  liens  thereon,  and  might  bid  and  buy  such 
property  as  might  any  stranger,  provided  they  neither  procured, 
promoted,  nor  encouraged  such  sale  to  be  made ;  in  short,  that  in 
bidding  successfully  at  the  sale,  their  personal  interests  were  not 
adverse  to  any  duty  or  trust  which  they  held  toward  the  estate,  but 
on  the  contrary  advanced  rather  than  opposed  the  interests  of  the 
estate  and  its  creditors.  The  legal  doctrine  which  the  appellants 
assert,  and  must  maintain  in  support  of  their  present  claim,  if  they 
hold  trust  relations  to  this  property,  is,  that  a  trustee  is  incapaci- 
tated from  purchasing  trust  property  only  when  such  trustee  is 
directly  or  indirectly  the  vendor  of  such  property,  and  that  his  title 
acquired  by  purchase  at  the  sale  of  such  property  by  another  cannot 
be  called  in  question  by  his  cestui  qui  trust  except  for  actual  fraud. 
The  rule  that  one  clothed  in  a  fiduciary  character  cannot  either 
directly  or  indirectly  become  a  purchaser  of  the  trust  property  at 
his  own  sale  and  hold  such  property  against  the  dissent  of  the 
cestui  que  trust,  is  of  such  universal  prevalence  and  so  grounded 
in  the  demands  of  public  policy,  that  no  one  ventures  to  question 
its  existence,  or  seeks  now  to  overthrow  it.     Is  this  case  within 
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the  reason  and  force  of  this  rule  ?  In  looking  at  the  many  cases 
involying  consideration  of  this  doctrine,  a  sale  by  or  under  the 
control  of  the  trustee  is  not  always  present  as  a  feature,  in  the 
litigations  which  in  judicial  judgment  have  called  for  the  applica- 
tion of  the  salutary  principle  which  the  rule  embodies.  Its  adop- 
tion is  to  preyenty  as  far  as  i)ossible,  fraud  on  the  part  of  those 
having  control  of  trust  property^  and  to  protect,  to  the  largest 
possible  extent,  the  beneficiaries  of  sucli  tru8ts,*wh(),  without  this 
safeguard,  are  found  by  experience  to  be  grievously  exposed  to  the 
hazard  of  fraud  and  wrong-dotng,  such  as  courts  find  difficult,  if 
not  impossible,  to  redress.  The  necessity  of  placing  guards  around 
those  whose  interests  are  intrusted  to  the  agency  and  control  of 
others  springs  out  of  the  weakness  and  infirmity  of  human  nature 
which  observation  and  experience  show  is  not  proof  against  the 
seductive  and  insidious  influence  of  selfish  interest,  and  ought  not 
to  be  put  to  the  temptation  to  acquire  personal  gain  through  failure 
in,  or  unfaithful  performance  of,  fiduciary  obligations.  It  recog- 
nizes the  difficulty,  if  not  impossibility,  of  tracing  actual  fraud  in 
every  case,  and  the  frequent  failure  of  justice  and  success  of  wrong 
that  must  be  consequent  thereon,  and  it  attempts. to  apply  a  method 
that  will  remove  all  temptation  from  the  mind  of  the  trustee  to 
profit  by  infidelity  in  the  discharge  of  trust  duties  of  every  sort, 
and  which  will  remove  all  inducements  to  act  otherwise  than  faith- 
fully toward  the  beneficiary,  by  utterly  refusing  to  consider  the 
question  of  good  or  bad  faith,  and  holding  tlic  trustee  who  attempts 
to  deal  with  the  trust  property  as  an  individual,  to  all  the  chances 
of  loss,  and  denying  to  him  all  possible  gain.  This  rule,  although 
perhaps  most. frequently  found  applied  in  the  decided  cases  where 
the  existing  fact  is  a  sale  by  or  under  the  direction  of  the  trustee, 
is  by  no  means  limited  to  that  circumstance,  as  reference  to  decided 
cases  will  show. 

The  principle  stated  by  Chancellor  Kekt  is  expressed  in  the 
broad  and  comprehensive  terms  that  a  trustee  cannot  act  for  his 
own  benefit  on  the  subject  connected  with  the  trust,  and  he  vindi- 
cates it  by  his  usual  strength  of  reasoning,  fortified  by  a  great  array 
of  cases  of  recognized  authority  {Davoue  v.  Fanning^  2  Johns.  Ch. 
252,  and  cases  cited) ;  and  while  in  that  case  the  purchase  was  in- 
directly by  the  trustees  who  sold,  the  ground  upon  which  the  trust 
was  decreed  as  continuing  must,  if  maintained  as  a  general  princi- 
ple, exclude  the  exception  which  the  ap]iellants  here  seek  to  engraft 
Vol,  XLVIII  —  41 
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upon  it^  for  to  admit  it,  is,  I  think,  to  strike  down  the  principle 
itself. 

Chancellor  Walworth,  in  Van  Epp»  v.  Van  Epps,  9  Pftige,  237. 
states  the  doctrine  in  this  wise  :  ''  The  rule  of  equity  which  pro- 
hibits purchases  by  parties  placed  in  a  situation  of  trust  or  confi- 
dence with  reference  to  the  subject  of  purchase,  is  not  confined  to 
trustees  or  others  who  hold  the  legal  title  to  the  ])roperty  to  be 
sold ;  nor  is  it  confined  to  a  particular  class  of  persons,  such  as 
guardians,  trustees,  or  solicitors.  But  it  is  a  rule  which  applies 
universally  to  all  who  come  within  %ts  principle ;  which  principle 
is,  that  no  party  can  be  permitted  to  purchase  an  interest  in 
property  and  hold  it  for  his  own  benefit,  where  he  has  a  duty  to  per- 
form in  relation  to  such  property  which  is  inconsistent  with  the  char- 
acter of  a  purchaser  on  his  own  account  and  for  his  individual  use/' 

The  principle  was  applied  to  a  purchase  at  a  master's  sale  on 
foreclosure  by  one  who  held  a  junior  mortgage  in  trust  for  others, 
and  because  he  was  in  duty  bound  to  protect  the  interest  of  the 
cesluis  qtce  tn^f,  which  was  to  have  the  property  bring  the  highest 
price,  his  interests  as  a  purchaser  on  his  own  account  were  antago- 
nistic to  theirs. 

In  Lytle  v.  Beveridge,  68  N.  Y.  692,  a  devisee  for  life  was  execu- 
tor under  the  will  of  hifs  father.  There  was  a  judgment  outstanding 
upon  which  executions  had  issued  in  the  life-time  of  the  testator. 
1'he  executors,  with  personal  estate  in  hand,  failed  to  pay  the  exe- 
cution claim,  and  the  devised  lands  were  sold  by  the  sherifF  and 
purchased  by  the  executor,  who  was  life-tenant.  The  devisees  of 
the  remainder  in  fee,  on  the  death  of  the  life-tenant,  were  held 
entitled  to  the  lands  against  claimants  by  devise  under  the  will  of 
the  executor  so  purchasing  at  sheriff's  sale,  the  court  holding  it  a 
breach  of  duty  and  violation  of  the  fiduciary  relations  existing  be- 
tween the  executor  and  the  heirs  and  devisees  of  the  testator  to 
purchase  the  lands  for  himself,  and  that  the  title  taken  at  sheriff^s 
sale  inured  to  the  benefit  of  the  devisees  in  remainder.  The  court 
there  says  that  a  trustee,  or  one  charged  with  the  duty  of  protecting 
and  caring  for  property  as  executor,  trustee,  agent  or  otherwise, 
cannot  deal  with  it  or  become  the  purchaser  of  it  for  his  own  ad- 
vantage and  to  the  prejudice  of  cesttiis  que  trust,  heirs,  devisees  or 
principals.  The  principle  is  universal  and  applies  to  all  {persons 
having  a  duty  to  perform  in  reference  to  a  sale  inconsistent  with 
the  character  of  purchaser. 
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The  case  of  Fulton  v.  Whitney y  66  N.  Y.  548^  presents  another 
instance  where  the  rule  was  applied  to  a  trustee  purchasing  in- 
directly at  a  judicial  sale.  The  same  principle  will  be  found  ap- 
plied in  the  following  cases  :  Oase  y.  Carroll,  35  N.  Y.  385  ;  Tiffany 
V.  Clark,  58  id.  632;  Bennett  v.  Austin,  81  id.  308;  Torrey 
T.  Bank  of  Orleam,  9  Paige^  649.  In  the  well-known  case  of  i>taats 
T.  Bergen,  2  G.  E.'  Or.  297^  in  this  State,  the  point  of  decision  was 
whether  the  rule  was  applicable  to  a  i^urchase  by  a  trustee  at  a 
judicial  sale,  and  in  the  able  opinion  of  Mr.  James  Wilson,  who 
sat  as  master  to  advise  with  Chancellor  Gbben^,  it  was  held  that 
upon  principle  and  authority  it  applied  as  well  to  such  sales  as  to 
those  made  by  the  trustee  himself.  Many  of  the  authorities  are 
collected  in  that  opinion.  The  decree  in  that  case  was,  on  appeal 
to  this  court,  affirmed,  the  couri;  finding  no  difficulty  or  impedi- 
ment in  the  way  of  applying  the  principle  to  a  purchase  at  an 
official  sale. 

Chief  Justice  Beasley,  in  delivering  the  opinion  of  this  court, 
uses  this  language :  ^'  The  trustee  is  forbidden  to  purchase,  be- 
cause his  interest  as  such  purchaser  is  opposed  to  the  interest  of 
his  cestui  que  trust,  and  he  acts  therefore  under  a  bias  in  his  own 
favor.  Nor  does  this  rule  rest,  to  any  considerable  extent,  in  the 
fact  that  in  a  particular  line  of  cases  the  trustee  has  peculiar  op- 
portunities for  the  practice  of  fraudulent  acts  with  regard  to  the 
property  in  his  charge.  The  rule,  to  be  efficacious,  must  be  gen- 
eral, and  the  law  implies  therefore  that  in  all  cases  of  trusts  such 
opportunities  may  exist,  and  consequently  the  prohibition  is  uni- 
versal that  he  may  not  do  any  thing,  which  while  it  is  an  advantage 
to  himself,  is  or  may  be  a  loss  to  the  trust  estate.  So  jealous  is 
the  law  upon  this  point  that  a  trustee  may  not  put  himself  in  a 
position  in  which  to  be  honest  must  be  a  strain  upon  him."  He 
further  adds:  '^I  think,  upon  correct  principle,  a  trustee,  in  no 
case  nor  in  any  crisis,  can  become  the  purchaser  of  property  when 
the  fact  of  his  making  such  purchase  has  a  tendency  to  promote 
his  own  interest  at  the  expense  of  his  cestui  que  trust.^^  What 
possible  difference  can  it  make,  in  reason  and  principle,  in  what 
manner  or  by  whom  the  sale  is  made  of  that  which  the  trustee 
holds,  when  his  duty  in  his  trust  relations  is  to  make  the  property 
bring  the  highest  price,  in  the  protection  of  the  interests  of  th(' 
cestui  que  trust  f  His  duty  remains  the  same ;-  he  stands  concerned, 
for  the  time  being,  as  would  be  the  owner  of  the  property  in  appre- 
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ciating  it  When  he  becomes  the  purchaser  and  exercises  the  con- 
ceded privilege  of  a  purchaser  to  acquire  at  the  lowest  price,  a  direct 
conflict  between  fiduchry  and  personal  interests  arises.  This,  as  I 
understand  the  rule,  is  the  test  of  the  validity  of  such  a  purchase, 
and  not  the  indifferent  circumstance  that  the  sale  is  under  the 
conduct  of  himself  or  another.  To  apply  it  in  the  former  case  and 
exclude  it  in  the  latter,  would  be  but  a  partial  remedy  for  a  far- 
reaching  evil,  and  would  narrow  down  a  most  salutary  general 
principle  within  the  narrow  boundaries  of  a  technical  rule. 

Neither  the  considerations  of  policy  upon  which  the  doctrine  has 
its  foundation,  nor  the  well-adjudged  cases,  permit  such  a  limita- 
tion. The  point  is,  the  trustee  shall  not  become  the  purchaser  of 
the  trust  property.  Any  exception  engrafted  upon  the  rule  that  a 
trustee  cannot  act  for  his  own  benefit  on  a  subject  connected  with 
the  trust,  against  the  will  or  assent  of  the  cestui  que  trusty  will  in 
80  far  be  to  abridge  its  usefulness  and  value. 

This  subject  has  been  a  fruitful  source  of  controversy  in  the 
courts  from  quite  early  times,  and  as  might  be  expected,  the 
cases  are  not  at  one  on  the  question  of  the  right  of  the  trustee 
to  purchase  trust  property  when  sold  by  another  than  himself. 
There  are  cases  to  be  found  apparently  supporting  the  appellants^ 
view,  of  which  Pisk  v.  Sarber,  6  Watts  &  S.  18,  and  Prevost  v. 
OratZy  Pet.  G.  G.  364,  are  examples.  In  other  cases  are  found  dicta 
to  the  same  effect.  These  cases  the  appellants'  counsel  has  indus- 
triously collected,  and  I  have  endeavored  to  give  them  an  atten- 
tive examination.  I  might,  in  respect  to  this  case,  quote  the 
language  of  Mr.  Justice  Dixon,  in  Stewart  v.  Lehigh  Valley  R. 
Co.y  9  Vr.  605,  523,  where  he  says,  speaking  of  this  subject,  that 
"  It  has  not  always  presented  itself  to  the  minds  of  judges  in  its  full 
scope.  At  times  they  have  been  seduced  into  listening  to  sugges- 
tions that  the  circumstances  of  the  special  case  showed  the  absence 
of  fraud  and  overreaching.  At  other  times  they  have  intimated 
that  the  cestui  que  trust  must  seek  his  relief  in  equity."  And  he 
might  have  added  that  they  were  not  always  agreed  as  to  what  con- 
stitutes trust  relations.  And  he  adds  :  **  But  the  strongest  intel- 
lects have  enunciated  the  rule  with  its  utmost  vigor  and  in  its 
broadest  extent." 

But  the  cases  referred  to«by  counsel,  both  in  this  State  and  else- 
where, are  not  really  at  variance  with  the  views  expressed  —  indeed, 
they  admit  the  mle,  and  all  proceed  upon  the  determination  of  the 
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court  that  the  purchaser  whose  title  was  sustained  was  clothed 
with  no  fiduciary  character  in  the  questioned  transaction.  So  con- 
dadingy  the  judgments  following  became  inevitable.  But  I  think 
it  scarcely  requires  argument  to  show  that  the  appellants  in  this 
case  had  a  clear  trust  relation  to  this  property.  They  voluntarily 
accepted  the  office  of  executors  under  a  will  which  in  its  first  clause 
empowered  and  directed  them  to  sell  as  much  of  his  real  estate  as 
should  pay  all  of  the  testator's  debts,  at  such  times  and  in  such 
manner  as  they  should  judge  for  the  best  interests  of  the  estate,  and 
to  make  conveyances  for  the  same.  In  the  second  clause,  he 
directed  an  annuity  to  be  paid  to  his  wife  for  life,  in  lieu  of  dower 
in  all  his  lands,  and  put  upon  his  executors  the  duty  of  selecting 
upon  which  of  them  it  should  be  secured.  If  it  should  be  con- 
ceded—  and  I  should  be  unwilling  to  make  such  concession — that 
as  executors,  they,  under  the  law  empowering  them  to  sell  lands 
for  the  payment  of  debts  when  the  personalty  failed,  were  charged 
with  no  duty  with  respect  to  these  lands,  yet  here,  by  the  express 
terms  of  the  will,  such  duty  was  imposed. 

Again  in  the  fifth  clause  of  the  will  he  devises  to  his  executors 
five  twenty-fourths  of  his  lands  remaining  after  paying  his  debts 
and  securing  the  annuity  to  his  wife,  in  trust  for  his  son  Charles, 
for  his  life.  He  further  authorizes  his  executors,  and  instructs 
them,  to  rent  any  and  all  of  his  estate,  and  with  the  moneys  re- 
ceived therefrom  to  pay  the  taxes,  expenses  and  repairs.  It  thus 
appears  by  the  terms  of  this  will  that  these  executors  had  the 
whole  of  this  estate  within  their  power  of  administration.  It  was 
their  clear  duty,  in  respect  to  creditors,  to  pay  their  debts,  if  there 
were  found  sufficient  estate  with  which  to  pay.  If  the  personalty 
flailed,  their  duty  was  to  sell  lands,  until  with  the  proceeds  there 
was  sufficient  to  pay.  They  were  bound  to  use  their  best  skill  and 
judgment  in  the  provident  management  of  the  property  whose  care, 
for  the  time,  they  had  assumed ;  and  in  the  interest  of  the  credit- 
ors  of  the  estate,  as  well  as  the  beneficiaries  under  the  will,  they 
were  called  upon  to  be  zealous  in  the  effort  to  avoid  a  sacrifice  of 
the  property  in  any  manner.  If  debts  were  pressing,  and  threatened 
slaughter  of  the  estate  by  forced  sale,  their  duty  to  exercise  the 
power  given  by  the  will  to  sell  lands  and  satisfy  debts  became  more 
pressing.  Every  reasonable  effort  to  avoid  a  sale  by  the  sheriff  was 
required  of  them,  and  if  such  sale  became  inevitable,  while  they 
were  not  bound  to  advance  their  own  money  for  the  estate,  either 
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in  paying  the  debt  directly  or  buying  the  property  for  the  estate, 
yet  in  reason  they  were  required  to  see  that  the  sale  was  fairly 
oonducted  according  to  law ;  to  use  reasonable  diligence  to  avoid 
fraudulent,  unfair  dealing  in  the  sale ;  to  see  that  it  was  sold  for 
the  best  price  that  could  be  obtained  for  it ;  if  unfairly  sold,  or  at 
a  great  sacrifice,  the  fair  discharge  of  their  duty,  in  my  judgment, 
required  that  they  should  take  the  proper  steps  to  procure  a  resale. 
All  these  were  required  by  the  interests  of  the  creditors  and  de- 
visees under  the  will,  and  if  those  interests  were  to  be  protected  at 
all,  the  executors  were  the  persons  peculiarly  chargeable  with  that 
duty.  If  these  correctly  summarize  the  requirements  of  their  ofSce, 
then  it  is  clearly  manifest  that  their  interests  as  purchasers  of  this 
property,  on  their  own  account,  were  directly  opposed  to  every  such 
requirement.  If  because  of  judgments  against  the  testator  they 
could,  as  they  claim,  fold  their  arms  and  withdraw  themselves  from 
the  care  of  these  lands,  the  estate  would  have  been  better  off  with- 
out  such  representatives  ;  interested  parties  could  not  be  misled  by 
relying  upon  them.  Although  they  say  they  did  make  effort  to 
stay  the  sale  and  accommodate  with  the  pressing  creditors,  yet  the 
sequel  strongly  presents  the  suspicion,  that  during  the  seven  months 
of  apparent  inactivity  they  were  reposing  upon  the  prospect  of  ad- 
vantages such  as  they  here  claim  as  their  right,  for  it  is  observable, 
that  on  the  very  day  when  they  took  their  title  from  the  sheriff, 
they  were  enabled  to  arrange  with  the  largest  judgment  creditor  by 
new  mortgages,  securing  the  same  debt  upon  parts  of  the  land  con- 
veyed, to  set  apart  others  to  secure  the  annuity  to  the  widow,  and 
to  sell  for  cash  more  than  enough  to  pay  the  other  judgment  debts. 
Something  of  this  diligence  in  effort  expended  in  behalf  of  the 
estate  would  have  obviated  all  necessity  for  the  sale  at  which  they 
became  the  purchasers,  and  secured  the  creditors  at  large.  That 
results  like  those  before  us  are  liable  or  likely  or  possible  to  happen 
through  seci'et  design  of  trustees,  in  furtherance  of  private  ends,  is 
the  strong  ground  upon  which  this  protecting  doctrine  is  rooted. 

These  executors  were  charged  with  obligations  in  respect  to  these 
lands  with  which  their  interests  as  purchasers  on  their  own  behalf 
were  necessarily  in  collision.  The  creditors  have  a  right  that  tlieir 
purchase  shall  be  declared  in  the  exercise  of  a  continuing  trust, 
their  application  therefor  being  within  a  reasonable  time,  and  the 
decree  therefore  in  the  court  below  should  in  all  things  be 
affirmed,  with  costs.  Decree  unanimously  affirmed. 
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(M  N.  J.  Bq.  [11  Btew.j  6M.) 
GofUraet  —  illrgtU  —  to  renounce  exeetUorMp, 

m 

▲n  Mgnemeat  for  a  ooii8ideration  to  renounce  an  executorship  is  illegal,  and 
the  courts  will  not  restrain  the  collection  of  a  note  given  for  such  considera- 
tion, nor  compel  the  restoration  of  money  paid  therefor.    (See  note,  p,  882.) 

BILL  to  restrain  collection  of  a  note  and  to  compel  re-fnnding 
of  money  paid.     The  opinion  states  the  case.     The  bill  was 
dismissed  below. 

B.  P.  Conkling  and  /.  O.  Shipman,  for  appellant. 

0.  P.  Chamberlin  and  «/.  N,  Voorhees,  for  respondents. 

Parkbr,  J..  Elisha  Warford  executed  his  will  on  the  1st  day 
of  November,  1862.  By  the  residaary  elanse  he  gave  to  the  appel- 
lant (who  was  his  only  child)  all  the  residue  of  his  estate,  both  real 
and  personal,  to  her  sole  and  separate  use,  to  keep  the  lands  devised 
to  her,  or  have  them  sold  by  the  executors  named  in  his  will,  as 
she  saw  fit.  The  persons  named  therein  as  executors  were  George 
A.  Allen  and  Amplius  B.  Chamberlin. 

On  the  4th  day  of  February,  1868,  Mr.  Warford  executed  a  codi- 
cil to  his  will,  by  which  he  appointed  Holoombe  Warford  as  execu- 
tor in  place  of  Mr.  Allen.  The  codicil  differed  from  the  will  chiefly 
in  its  residuary  clause,  which  directed  the  executors  to  sell  all  the 
residue  of  the  personal  and  real  estate  and  convert  it  into  money, 
to  be  invested  by  them  in  city  and  railroad  stocks  for  the  benefit  of 
Mrs.  Ellicott  during  her  life.  Under  this  clause  they  could  sell 
and  invest  without  reference  to  her  wishes. 

Tlic  testator  died  in  May,  1872,  and  at  the  time  of  his  death  he 
was  over  eighty-seven  years  of  age. 

Amplius  B.  Chamberlin,  one  of  the  persons  named  as  executors, 
was  a  personal  friend  of  the  testator,  with  whom  he  had  been  on 
very  intimate  terms  for  many  years,  and  in  whom  he  reposed  much 
confidence.  The  will  and  codicil  were  executed  at  his  residence, 
and  remained  in  his  possession  continuously  from  the  time  they 
were  executed  until  he  produced  them  for  probate. 

When  Mrs.  Ellicott  was  informed  of  the  contents  of  the  codicil 
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she  was  dissatisfied  becaase  of  the  absolute  power  given  to  the  ex- 
ecutors by  its  residuary  clause.  She  filed  a  caveat  against  the  pro- 
bate of  both  the  will  and  codicil,  and  proceedings  were  instituted 
before  the  Orphans'  Court  to  test  their  validity. 

During  the  pendency  of  those  proceedings  Mrs.  Ellicott  was  in- 
formed that  Mr.  Ohamberlin  had  said  he  expected  to  realize  a  large 
profit  through  the  power  of  sale  and  inyestment  giyen  him  by  the 
codicil.  When  Mr.  Nixon,  on  behalf  of  Mrs.  Ellicott,  served  a  no- 
tice on  him,  he  said  he  would  let  her  settle  the  estate  if  she  would 
give  him  $25,000.  He  also  told  Mr.  Nixon  that  he  could  make 
that  much  money  out  of  it.  He  told  Mr.  Tunison  he  could  make 
$15,000  or  $20,000  in  settling  the  estate.  When  Mr.  Tunison  asked 
him  how,  he  replied  that  he  would  sell  off  certain  farms,  get  the 
money  for  them,  and  put  it  in  railroad  and  city  bonds,  that  there 
would  be  a  large  premium  on  them,  and  he  would  have  the  pre- 
mium. These  boasting  declarations  of  contemplated  improper  ad- 
ministration of  the  estate  on  the  part  of  Mr.  Chamberlin  for  the 
purpose  of  making  profit  for  himself  out  of  his  trust  came  to  the 
ears  of  Mrs.  Ellicott.  He  did  not  hesitate  to  make  the  same  dec- 
larations substantially  to  Mrs.  Ellicott  herself.  Her  son  Benjamin 
says  that  on  more  than  one  occasion  he  heard  Mr.  Chamberlin  say 
to  his  mother,  when  asked  whether  he  had  any  interest  in  the  estate 
more  than  his  lawful  fees  and  commissions,  that  he  could  make 
$20,000  in  settling  the  estate,  selling  the  different  pieces  of  prop- 
erty and  investing  the  money  as  directed  in  the  codicil,  and  that 
he  would  do  it.  Influenced  by  these  and  other  similar  expressions 
of  Mr.  Ohamberlin  which  came  to  her  knowledge,  Mrs.  Ellicott 
became  anxious  to  have  him  renounce  his  executorship,  and  nego- 
tiations were  opened  with  that  end  in  view.  After  numerous  inter- 
views between  the  parties  on  the  subject  it  was  agreed  that  Mr. 
Ohamberlin  would  renounce  upon  payment  to  him  of  the  sum  of 
$10,000,  together  with  costs  and  counsel  fees.  On  the  28th  of 
March,  1874,  he  signed  a  formal  renunciation.  The  other  execu- 
tor also  renounced,  but  without  any  compensation  or  promised  re- 
muneration therefor.  The  caveat  was  withdrawn,  and  Mrs.  Elli- 
cott, who  has  acted  as  eAminiatnktnx  pendente  lite  since  the  filing 
of  the  caveat,  was  appointed  administratrix  cum  testamento  annexe. 

Mrs.  Ellicott,  in  fulfillment  of  the  agreement,  paid  Mr.  Oham- 
berlin for  counsel  and  costs  over  $1,000.  She  also  paid  him  at  one 
time  in  cash  $200,  and  at  another  time  $150,  on  the  agreement.     In 


JUNE  TEKM,  1884.  399 


Ellioott  T.  Chamberlin. 


March,  1874,  she  paid  him  $4,611.88,  and  he  gave  her  a  receipt  in 
which  he  acknowledged  the  payment  of  that  sum  ^*  on  account  of 
my  renunciation  as  executor  of  the  last  will  and  testament  of  Elisha 
Warford,  deceased."  As  part  of  the  payment  last  mentioned  Mrs. 
EUicott  assigned  to  Mr.  Chamberlin  a  hond  and  mortgage  given  to 
her  by  Peter  A.  Yawger  for  the  payment  of  11,300.  The  payments 
hereinbefore  mentioned  made  up  the  sum  of  15,000,  and  for  the 
remaining  $5,000  she  gave  him  a  promissory  note  dated  March  28, 
1874,  payable  on  or  before  the  1st  day  of  April,  1875,  with  interest 
from  the  1st  day  of  April,  1874.  On  the  2d  day  of  January,  1875, 
there  was  paid  on  this  note  the  sum  of  $2,500,  and  also  one  year's 
interest  No  other  payments  have  been  made  on  the  note  or  on 
the  agreement  from  which  the  note  originated. 

Amplius  B.  Chamberlin  died  in  the  spring  of  1879.  His  execu- 
tors (the  respondents)  soon  after  his  death  commenced  an  action  in 
the  Circuit  Court  of  the  county  of  Hunterdon  to  recover  the  balance 
of  said  note,  whereupon  Mrs.  Ellicott  filed  a  bill  in  the  Court  of 
Chancery  to  restrain  the  suit  on  the  note.  The  bill  also  prays  for 
a  decree  compelling  the  executors  of  Amplius  B.  Chamberlin  not 
only  to  surrender  to  her  the  said  note,  but  to  repay  her  the  money 
she  has  paid  on  the  same,  and  also  the  money  she  has  paid  on  the 
contract  for  renunciation  of  the  executorship,  and  to  re-assign  to 
her  the  Yawger  bond  and  mortgage. 

The  chancellor  dismissed  the  bill,  and  from  his  decree  Mrs. 
Ellicott  appeals. 

There  is  no  doubt  that  the  agreement  of  Mr.  Chamberlin  to 
renounce  for  a  consideration  was  illegal,  not  because  of  fraud  or 
duress,  as  was  urged  before  the  chancellor,  but  because  it  is  agaiust 
public  policy.  It  is  a  general  principle,  universally  enforced,  that 
trustees  cannot  use  their  relations  with  trust  property  to  tlieir  per- 
sonal advantage.  An  agreement  to  accept  money  or  other  valuable 
thing  as  consideration  for  violating  or  abandoning  a  trust,  is  illegal. 
A  person  named  in  a  will  as  executor  is  not  obliged  to  accept.  He 
may  voluntarily  renounce  for  reasons  that  do  not  involve  mercenary 
motives,  but  he  has  no  right  to  make  merchandise  of  the  confi- 
dence reposed  in  him  by  a  testator. 

In  the  case  of  Porter  v.  Jones,  reported  in  52  Mo.  399,  it  was 

held  that  a  promissory  note,  whereof  the  consideration  was  an 

agreement  to  resign  as  administrator,  with   the  view  of   having 

another  appointed,  was  void  as  jigainst  public  policy.     The  court 
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said,  in  that  case,  that  the  agreement  amounted  to  trafficking  witli 
an  important  trust ;  and  although  an  administrator  was  not  a 
public  officer,  yet  he  held  a  private  trust  as  sacred. 

In  Staunton  y.  Parker^  19  Hun,  55,  it  was  decided  that  ati 
agreement  to  renounce  an  executorship  for  a  consideration  was  voiil. 
The  matter  came  before  the  court  on  appeal  from  an  order  of  a 
surrogate,  holding  the  renunciation  invalid.  The  court,  in  ifs 
decision,  adopted  the  language  of  the  surrogate,  who  said  *'  thnt 
an  executor  had  the  undoubted  right  to  renounce,  of  his  own 
motion,  but  a  renunciation  for  a  consideration,  a  renunciation  pur- 
chased in  any  manner,  is  another  matter.  If  agreements  of  this 
nature  are  to  be  enforced,  then  testators  may  well  doubt,  not  only 
as  to  who  will  carry  out  their  wills,  but  whether  they  will  be  carried 
out  at  alL  The  door  might  then  be  opened  to  fraud  and  corruption 
on  the  part  of  designing  men  and  intriguing  descendants,  and  to 
imposition  on  confiding  testators." 

A  trust  is  regarded  as  a  matter  of  honor  and  conscience,  and  not 
to  be  undertaken  with  mercenary  views.  Manning  v.  Manning^  1 
Johns,  Ch.  627. 

In  the  case  last  cited,  the  chancellor,  in  discussing  the  question 
of  commissions  and  compensation  to  trustees  in  general,  observed 
"that  if  the  rule  applied  with  more  force  and  propriety  to  one 
kind  of  trust  than  another,  it  was  that  of  an  executor  who  gives 
no  security  and  who  is  selected  by  reason  of  some  special  and  sacred 
confidence,  resulting  from  ties  of  kindred  or  friendship,  and 
charged  by  the  testator  in  his  dying  moments  with  interests  of  the 
greatest  human  concern,  and  which  the  testator  is  on  the  eve  of 
renouncing  forever.  The  request  of  a  testator  in  such  case  is  the 
supplication  of  a  friend." 

I  cannot  conceive  of  any  thing  more  lijcely  to  undermine  confi- 
dence, and  more  directly  opposed  to  public  policy,  than  to  allow 
the  partiality  and  friendship  of  testators,  manifested  in  choosing 
those  whom  they  wish  to  settle  their  worldly  estates,  to  be  made 
the  subject  of  merchandise.  There  could  not  be  a  more  marked 
violation  of  trust  than  such  traffic. 

On  the  part  of  the  respondents  it  is  urged  that  the  whole  sum  of 
$10,000  was  not  paid  to  procure  Mr.  Ohamberlin's  renunciation 
of  the  executorship,  but  that  the  money  was  to  be  paid  in  part  for 
services  he  had  rendered  the  deceased,  for  advice  and  assistance  to 
be  given  Mrs.  Ellicott  m  settling  the  estato  a.^  administratrix  with 
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the  will  annexed,  and  for  going  on  her  bond  as  one  of  the  sureties. 
The  evidence  does  not  sustain  this  view,  but  shows  that  the  money 
was  to  be  paid  wholly  for  the  renunciation.  But  even  if  services 
performed  or  to  be  performed  on  the  part  of  Mr.  Ohamberlin  had 
entered  into  the  contract,  it  was  void.  A  contract  is  void  if  only  a 
portion  of  the  consideration  is  illegal  as  against  public  policy.  It 
has  been  held  that  a  contract  based  wholly  or  partly  on  an  agree- 
ment of  a  trustee  of  a  corporation  to  resign  his  trust  for  a  con- 
sideration, is  illegal.  He  may  resign  when  he  chooses,  but  he  must 
not  make  any  profit  to  himself  by  his  resignation.  Forbes  v. 
McDonald,  54  GaL  98. 

It  was  the  duty  of  Mr.  Ohamberlin  either  to  renounce  volun* 
tanly,  without  consideration,  or  to  endeavor  to  prove  the  will  and 
codicil,  and  after  the  caveat  was  withdrawn,  to  assert  his  rights 
as  executor  and  proceed  with  the  settlement  of  the  estate  entrusted 
to  him  by  the  testator.  Instead  of  doing  this,  proceedings  to  pro- 
bate the  will  and  codicil  were  delayed,  and  he  entered  upon  the 
effort  to  sell  his  trust.  The  price  demanded  at  first  was  enormous, 
and  the  price  obtained  at  the  close  of  the  barter  was  exorbitant.  He 
could  not  possibly  have  been  allowed  one-third,  of  the  amount  he  re- 
ceived, in  commissions,  if  he  had  settled  the  estate.  He  performed  no 
service  and  incurred  no  risk.  It  is  not  the  amount  of  the  profit  that 
determines  the  illegality,  for  a  trustee  is  not  allowed  to  make  any 
profit  out  of  his  trust.  The  old  English  rule  was  to  deny  even 
commissions,  on  the  theory  that  a  trusteeship  was  a  matter  of  honor, 
not  to  bo  compensated  by  money. 

In  New  Jersey,  commissions  are  given  by  statute,  which  while 
it  fixes  rates  beyond  which  they  will  not  be  allowed,  also  provides 
for  their  forfeiture  by  misconduct,  or  by  neglect  to  state  and  settle 
accounts  within  the  time  limited,  so  that  it  cannot  be  said  that  an 
executor  is  entitled  to  any  compensation  until  his  duties  have  been 
fully  performed,  and  allowance  has  been  made  by  order  of  the  court. 

There  is  no  doubt  that  Mrs.  Ellicott  could  have  successfully  resisted 
payment  of  any  part  of  the  money  she  agreed  to  give  Mr.  Ohamber- 
lin for  the  renunciation  of  his  executorship,  had  she  interposed 
defense.  But  she  chose  voluntarily  to  pay  the  greater  part  of  the 
.  money,  and  she  cannot  now  recover  what  she  has  paid.  She  was 
a  participant  in  an  illegal  contract  for  the  purpose  (as  the  evidence 
shows)  of  obtaining  for  herself  the  administration  of  the  estate. 

If  a  contract  be  iUegal  as  against  public  policy,  its  invalidity 
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will  be  a  defenae  while  it  remains  unexecuted.  If  the  illegal  con- 
tract be  in  part  performed  and  money  has  been  paid  in  pursuance 
of  it,  no  action  will  lie  to  receyer  the  money  back.    Smith  Oont.  259. 

The  law  wiU  not  assist  either  party  to  an  illegal  contract,  and 
the  parties  being  in  pari  Mieio,  it  will  leave  them  where  it  finds 
them.  If  the  contract  be  still  executory,  it  will  not  enforce  it, 
And  if  already  executed  it  will  not  restore  the  price  paid  nor  the 
property  delirered.    Setter  v.  Alm/y  15  Kaus.  157. 

Mrs.  EUicott  cannot,  therefore,  compel  the  repayment  of  the 
money  she  gave  Mr.  Chamberlain  on  the  agreement  or  on  the  note, 
nor  can  she  compel  the  assignment  to  her  of  the  Yawger  bond  and 
mortgage,  as  prayed  for  in  her  bill.  To  that  extent  the  contract 
has  been  execated,  but  she  can  resist  the  payment  of  the  balance 
of  the  note,  for  which  suit  has  been  brought.  Her  defense  to  the 
note  can  however  be  made  in  a  court  of  law,  and  therefore  the  suit 
in  the  Circuit  Court,  already  commenced,  should  not  be  enjoined. 

The  bill  was  properly  dismissed  by  the  chancellor,  without  costs. 

The  appellant  will  not  pay  costs  in  this  court. 

The  decree  is  affirmed. 

Decree  unanimously  affirmed. 

Note  bt  thb  Rbfobtkb.  — See  McGcnnell  v.  Kitehem,  dO  S.  C.  480 ;  8.  c, 
47  Am.  Bep.  845. 

To  the  principal  case,  Mr.  Stewart,  the  reporter,  appends  the  following  note: 

A  testator  appointed  two  trustees  and  executors,  bat  bj  a  codicil  he  sabstl- 
tated  two  others.  One  of  the  latter  retired  in  consideration  of  £76  paid  him 
bj  one  of  the  excluded  trustees,  and  execated  a  deed  appointing  the  excluded 
trustee  in  his  place.  The  court  directed  the  new  trustee  to  be  removed,  the 
•deed  to  be  cancelled,  and  the  £75  to  form  part  of  the  assets.  JShiffden  v.  Ooat- 
land,  8  Sm.  &  Giff.  192. 

An  administrator  obtaining  his  appointment  bj  agreeing  with  some  of  the 
next  of  kin  that  he  would  make  no  charge  for  his  services  cannot  afterward 
be  allowed  a  commission  therefor.  MeCaw  v.  BletoU,  2  McGord,  Ch.  90 ;  Bate 
y.  Bate,  11  Bush,  689. 

An  agreement  to  relinquish  the  right  of  administration  upon  the  estate  of 
an  intestate  for  a  valuable  consideration  is  against  public  policy  and  void. 
BofjoersY.  Bowers,  26  Penn.  St.  74 ;  (hoinge  v.  Otringe,  1  Harr.  &  Gill.  484.  But 
such  contract  was  held  binding  and  valid  in  Ourrigan'e  case,  6  Irish  Jur.  (N. 
S.)  116 ;  BaseeU  v.  MUUr,  8  Md.  548. 

A  contract  by  the  guardian  of  G.  with  G.*s  grandfather,  to  resign  his  position 
and  allow  the  grandfather  to  assume  it,  in  consideration  of  the  grandfather' 
giving  C.  a  child's  share  of  his  estate,  cannot  be  enforced.     Cnnningham  v. 
Ounningham,  18  B.  Monr.  24. 

A  court  of  probate  will  not  recognize  an  agreement  whereby  certain  execu. 
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toT8»  the  defendants  in  a  contest  over  the  will,  should  renounce  and  allow  the- 
plalntjffw,  the  other  executors,  to  prove  it.  Harffreanei  ▼.  Wood^  2  8w.  &  Tr. 
Wd ;  see  VanMeier  ▼.  J<me9,  2  Qr.  Ch.  620. 

A  contract  to  pay  one  a  consideration  to  Induce  him  to  administer  on  the 
estates  of  the  obligor's  father  and  mother  is  not  prohibited  by  law  or  pub- 
lic policy,  and  is  enforceable.  Clark  v.  CotiMarUine,  8  Bush,  652 ;  WTteelock  v. 
Latmey,  16  N.  T.  Week.  Dig.  126 ;  see  Sugden  v.  Grassland,  8  Sm.  &  Qiff.  198. 

A  trustee  who  has  accepted  a  large  amount  of  money  to  resign  his  trust 
under  a  will  cannot  afterward  interyene  in  order  to  question  a  decree  setting 
aside  the  probate  of  the  will.     Munnikhuffsen  v.  Magraw,  68  Md.  667. 

A  contract  by  which  one  agrees,  for  the  purpose  of  collecting  a  claim  against 
an  estate,  to  administer  thereon  and  to  retain  for  his  services  one-half  of  the 
amount  collected,  is  against  public  policy,  and  so  far  as  it  remains  executory, 
incapable  of  enforcement.  WhatUy  y.  Hughes,  58  Miss.  268 ;  see  Spinks  r. 
Danis,  82  id.  162 ;  Page's  Estate,  67  Cal.  288 ;  Burt*s  case,  48  L.  T.  (N.  S.)  67. 

An  agreement  by  a  director  of  a  corporation  to  resign  his  trust  for  a  pecu- 
niary consideration,  and  to  assist  his  obligors  in  electing  a  successor  favorable 
to  them,  is  void.  Fremont  v.  Stone,  42  Barb.  169  ;  Havemeyer  v.  Aavemeyer, 
48  N.  Y.  Sup.  Ct.  506 ;  Jones  v.  Scudder,  2  Cin;  S.  C.  178  ;  Noel  v.  Drake^  28 
Kans.  265 ;  s.  c,  42  Am.  Rep.  162. 

F.  and  E.  were  co-trustees  of  a  minor's  estate,  and  verbally  agreed,  that  in 
consideration  of  F.*s  being  permitted  to  employ  the  trust  fund  in  trade  on  his 
own  account,  he  would  pay  the  interest  thereon  to  the  minor,  and  would  also- 
pay  E.  $160  a  year  for  three  years.  E.  took  part  of  the  $150  for  the  first  year. 
Held,  that  F.  could  not  recover  from  E.  what  he  had  already  received,  but  so- 
far  as  the  contract  was  executory  it  was  void.     Foote  v.  Einerson,  10  Vt.  888. 

Two  persons  equally  entitled  thereto  may  agree  to  take  out  joint  adminis* 
tration,  and  that  as  one  of  them  is  to  bear  the  principal  labor  and  responid- 
bility,  the  other  shall  receive  such  commissions  as  his  associate  thinks  he 
deserves.  Brown  v.  Btewa/rt,  4  Md.  868 ;  see  Squier  v.  Squier,  8  Stew.  Eq. 
627 ;  Astor's  JBktaU,  6  \Yhart.  228  :  WhiU  v.  BuUock,  4  Abb.  App.  Dec.  578. 

A  husband  agreed,  by  a  deed  of  separation,  that  if  his  wife  died  intestate, 
her  next  of  kin  should  be  entitled  to  the  property  which  she  received  under 
the  deed.  She  afterward  died  intestate,  and  the  court,  notwithstanding  her 
husband's  objection,  granted  to  her  father  letters  of  administration  limited  to 
that  property.  Allen  v.  Humph/reys,  L.  K.,  8.  P.  D.  16 ;  see  WiJUis  v.  Jones^ 
42  Md.  422.  The  same  rule  applies  to  ante-nuptial  settlements.  Ward  v. 
TKonypmm,  6  Gill  &  Johns.  849  ;  Jfaurer  v.  Mdurer,  5  Md.  824  ;  Folder  v. 
KeU,  14  Sm.  k  Marsh.  68 ;  Brag  v.  Dudgeon,  6  Munf .  182 ;  CJuirles  v.  Charles, 
8  Oratt.  486 ;  Oackenback  v.  Brouse,  4  Watts  &  Serg.  546 :  see  Hart  v.  Soward,. 
12  B.  Monr.  892. 

As  to  other  contracts  for  selling  an  office  or  its  salary,  see  Combs  v.  Brash- 
ears,  6  J.  J.  Marsh.  631 :  Fawrie  v.  Morin,  4  Mart.  89 :  S<dling  v.  MeKinney^ 
1  Leigh,  42 ;  Haralson  v.  Dickens,  Car.  L.  Repos.  (66)  168 ;  O'Bear  v.  Kiger, 
10  I^igh,  622 ;  also  Bush  v.  Thornton,  26  Hun,  456, 466 ;  Olin  v.  BaU,  98  III 
58 :  s.  c,  88  Am.  Rep.  78 ;  Holland  v.  H^m,  7  Gratt.  245 ;  Foott  v.  BuUoek, 
4  U.  C.  Q.  B.  480 ;  Bliss  r.  Lawrence,  58  N.  T.  442 ;  s.  c,  17  Am.  Rep.  278; 
JlMri  T.  M^Vkk&r,  8  Mo.  App.  202  ;  State  Bank  v.  Hastings,  16  Wis.  76. 
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OCEYBULKD  PaPER   COMPANY   Y.  BaKKS. 

(15  Neb.  20l) 
Trial — argument — improper  eamments. 

On  the  trial  of  an  action  against  B.,  the  president  of  a  corporation,  for  sappllea 
furnished  the  company,  his  attorney  offered  evidence  that  the  secretary  of 
the  company  had  embezzled  its  funds  and  appropriated  its  property.  This 
was  excluded.  In  alignment  to  the  jury,  he  treated  the  matter  as  proved, 
and  commented  on  it.  Held,  error  for  which  a  new^  trial  must  be  granted. 
{See  note,  p,  886.) 

THE  opinion  states  the  ease.      The  defendant  had  jndgment 
below. 

Congdon,  Clarkson  &  Hunt,  for  plaintiff  in  error. 

BartUtt  (§  Peckham,  for  defendant  in  error. 

Maxwell,  J.  This  is  an  action  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  1213.48  and  interest,  for  paper  al- 
leged to  have  been  sold  by  the  plaintiff  to  the  defendant  The 
answer  is  a  general  denial.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  in  favor  of  the  defendant,  upon  which  judgment 
was  rendered. 
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The  errors  assigned  are  :  1st.  Misconduct  of  the  prevailing  party.' 
2d.  That  the  verdict  is  not  sustained  by  the  evidence.  3d.  Errors 
of  law  occurring  at  the  trial 

The  testimony  shows  that  in  October,  1879,  one  Smith,  the  secre- 
tary of  the  Omaha  Post  Printing  Company,  applied  to  one  Taylor, 
the  salesman  of  the  plaintiff  at  Chicago,  to  purchase  the  paper  in 
question.  Taylor  refused  to  sell  the  paper  unless  Banks,  who  was 
the  president  of  the  printing  company,  and  Liedtke,  the  vice-[)resi- 
dent,  would  agree  to  pay  the  bilL  On  the  6th  of  October  of  that 
year  Smith  wrote  to  Taylor  saying  that  ''  Mr.  Banks  is  willing  to 
accept  the  bills  individually,  but  he  declines  to  ask  cither  Capt. 
Liedtke  or  any  one  else  to  go  security  for  such  bills  for  such  amounts 
as  a  couple  of  hundred  dollars .'' 

On  the  30th  of  October,  1879,  Smith  wrote  to  Taylor  acknowl- 
edging the  receipt  of  the  paper,  and  saying  it  ''is  perfectly  satis- 
factory as  to  quality.  If  you  have  not  already  drawn  on  us,  we 
will  remit  you  about  the  20th  of  November  one-half  the  amount  of 
your  bill,  and  the  other  half  about  the  20th  of  December." 

There  is  also  a  letter  from  the  defendant  to  the  plaintiff,  dated 
April  16,  1880,  wherein  he  says  :  "  I  will  pay  the  old  account,  and 
then  you  must  give  sixty  days  on  the  new  order,"  etc.  There  is  a 
large  amount  of  other  testimony  to  which  it  is  unnecessary  to  refer. 
During  the  trial  of  the  cause  an  attempt  was  made  by  the  defend- 
ant's attorney  to  show  that  Smith,  the  secretary  of  the  company, 
had  embezzled  funds  belonging  to  the  company.  This  was  ruled  out 
as  improper.  It  was  also  stated  that  the  theory  of  the  defendant's 
case  was  that  Smith  had  received  this  paper  and  applied  it  to  his 
own  use  ;  but  there  was  no  testimony  to  that  effect.  In  the  argu* 
ment  of  the  cause  to  the  jury  however  Mr.  Peckham,  the  defend- 
ant's attorney,  used  the  following  language  :  "  The  history  of  Smith 
you  know  ;  they  told  you  that  directly  after  these  goods  were  shi}>- 
ped  Smith  went  away,  and  that  he  went  away  with  property  that 
was  not  his  own."  The  plaintiff's  attorneys  objected  to  the  use  of 
this  language,  and  the  court  restrained  the  attorney  from  making 
such  statements. 

The  rights  of  parties  are  to  be  determined  from  the  evidence, 
and  an  attorney  in  arguing  a  case  to  a  jury  must  confine  the  dis- 
cussion of  facts  to  those  proved.  If  he  can  be  permitted  to  make 
assertions  of  facts,  or  insinuations  of  the  existence  of  facts,  not 
supported  by  the  proof,  there  is  danger  that  the  jury  will  lose  sight 
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of  the  issue  or  be  influenced  by  misstatements  to  the  prejudice  of 
the  other  party.  Where  such  statements  are  improperly  made 
prima  facie  they  are  prejudicial,  and  may  be  sufficient  to  cause  the 
reyersal  of  the  case.  In  the  case  under  consideration  it  was  entirely 
immaterial  whether  Smith  had  embezzled  the  funds  or  appropriated 
the  property  of  the  Post  Printing  Company  or  not,  and  any  evi- 
dence tending  to  prove  such  facts  or  assertions  of  their  existence 
must  have  directed  the  attention  of  the  jury  from  the  real  question 
at  issue,  and  must  have  been  prejudicial.  That  evidently  was 
the  object  of  the  statement,  and  that  it  had  the  effect  desired 
is  pretty  clear.  The  question  at  issue  was  whether  Banks,  the 
president  of  the  company,  had  made  himself  personally  responsible 
for  the  payment  of  a  quantity  of  paper  purchased  for  and  received 
by  the  Post  Printing  Company.  Whether  or  not  Smith  had  em- 
bezzled the  funds  or  appropriated  the  property  of  the  company  in 
no  event  could  have  the  slightest  relation  to  the  case,  and  the  only 
effect  of  the  persistent  offer  of  such  evidence  and  making  of  such 
statements  waste  cause  the  jury  to  consider  that  the  alleged  wrong 
of  Smith  would  defeat  the  liability  of  the  defendant.  In  our 
opinion  therefore  the  statement  was  so  far  prejudicial  as  to  demand 
a  new  trial. 

[Other  matter  omitted.] 

The  judgment  of  the  District  Court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

^  Reversed  and  remanded. 

The  other  judges  concur. 

NoTB  BY  THB  Refortbr.—  See  26  Am.  Bep.  87 ;  36  id.  19,  57 ;  27  id.  142^ 
144  ;  28  id.  838,  582 ;  84  id.  751. 

In  0T0996  V.  8UAe,  11  Tex.  Ct.  App.  877,  the  coart  said :  "The  eighth  hill 
infomis  us  that  the  district  attorney  in  the  dose  stated  to  the  jury  over  objec- 
tions of  defendant,  that  '  he  heard  while  out  on  the  street  in  New  Braunfels, 
a  citizen  remark  that  it  was  a  great  shame  that  the  defendant  should  have 
taken  the  money  of  the  old  man  Wucherer,  near  seventj-one  jears  old,  and 
all  the  money  he  had  in  the  world.*  The  court  overruled  the  defendant's  ob- 
jections and  allowed  the  district  attorney  to  repeat  these  remarks,  and  gives 
this  explanation  :  '  The  district  attorney  used  the  remarks  by  way  of  argument, 
and  the  facts  were  testified  to  besides  —  that  is,  that  Wucherer  was  seventy- 
one  years  old,  and  it  was  all  the  money  he  had.*  We  cannot  conceive  how 
these  remarks  could  be  termed,  as  applicable  to  a  legal  trial,  argument.  An 
argument,  it  is  true,  is  *  a  reason  offered  in  proof,  to  induce  belief  or  convince 
the  mind.'     A  person  on  the  street  believed  that  defendant  stole  an  old  man's 
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money,  and  tbinks  it  a  sliame  ;  therefore  the  minds  of  the  jurors  should  be 
«^nvinoed  that  defendant  is  guilty. 

'*  If  this  is  legitimate  the  crowd,  which  in  some  cases  is  a  mob,  should  be 
consulted,  and  its  decision  reported  to  the  jury,  and  the  yerdiet  should  be 
rendered  by  this  outside  tribunal,  if  approaching  unanimity,  and  be  substitu- 
ted for  that  of  the  jury.  Who  would  be  willing  thus  to  be  tried,  or  who  would 
be  willing  for  a  jury  to  pass  upon  his  guilt,  their  minds  being  first  filled  with 
the  opinions  of  the  streets,  frequently  manufactured  by  ignorance  or  preju- 
dice, if  not  malice  ?  This  would  not  be  a  trial  but  a  seriously  solemn  mock- 
ery  of  the  same.  A  citixen  is  vouclisafed  a  fair  and  impartial  trial  by  a  jury 
of  twelve  men.  Rules  are  given  by  which  the  jurors  are  tested,  under  oath, 
touching  their  relationship,  prejudices  and  opinions.  When  an  impartial  jury 
is  impanelled  the  guilt  of  the  accused  is  tried  under  the  law  and  evidence. 
The  evidence  consists  of  facts  sworn  to  by  witnesses.  The  witnesses  must 
confront  the  accused.  Hearsay  evidence  (facts)  is  not  admissible  ;  neither,  a 
fortiori,  are  street  opinions.  The  fact  that  there  was  evidence  that  the  prose- 
cutor was  aged,  and  that  he  lost  all  of  his  money,  had  no  connection  with,  nor 
could  it  justify,  the  allusion  to  outside  opinions.  The  court  should  have 
promptly  stopped  the  district  attorney,  and  informed  the  jury  that  they  should 
disregard  these  opinions,  and  try  the  defendant  by  the  facts  sworn  to  by  the 
witnesses.** 

In  Conn  v.  8UUe,  11  Tex.  Ct.  App.  399.  the  court  said :  "  The  district  attorney 
said  to  the  jury,  *  They  have  severed,  and  Conn  is  put  on  trial,  and  you  are 
told  he  was  only  a  hired  hand.  They  hope  thus  to  clear  this  man  and  then  he 
is  to  swear  his  confederate  clear.  I  tell  you  this  is  the  trick*,  to  which  the 
defendant  objected,  and  asked  the  court  to  stop  such  statements;  which  was 
refused  by  the  court.  Continuing,  the  district  attorney  said  :  *  Good  men  in 
this  county,  and  the  best  men  in  Gonzales  county,  desire  the  conviction  of  this 
man  and  his  partner.*  To  all  of  which  the  defendant  objected.  The  court 
overruled  the  objections,  remarking,  '  he  speaks  at  his  peril ;  I  will  sign  your 
bill  of  exceptions.* 

"  Collins  had  the  right  to  place  Conn  on  trial  first,  and  if  acquitted,  make  a 
witness  of  him.  This  is  not  only  permitted  by  the  Code,  but  is  in  perfect 
accord  with  reason  and  justice  ;  and  the  judge  should  not  have  permitted  for 
a  moment  an  attack,  such  as  the  above,  upon  proceedings  which  are  not  only 
just  but  expressly  authorized  by  the  very  Code  of  laws  for  a  supposed  breach 
of  which  the  defendant  was  being  tried.  If  to  place  Conn  on  trial  first,  with 
a  view  of  acquittal  and  to  make  him  a  witness,  be  a  trick,  it  is  one  expressly 
provided  for  by  law.  If  Conn  be  guilty,  the  State  could  defeat  the  trick  by 
proving  his  guilt,  under  the  rules  of  law.  This  response  of  the  judge  is 
astonishing  indeed.  Considering  the  very  obnoxious  and  flagrant  remarks  of 
the  district  attorney,  we  cannot  conceive  how  it  were  possible  for  any  person 
save  defendant  to  be  in  peril.  That  the  district  attorney  was  not  in  very  evi- 
dent from  the  fact  tliat  defendant's  motion  for  a  new  trial  was  promptly  over- 
ruled. We  are  left  to  conclude  from  the  latter  part  of  the  remark,  to- wit, 
*  I  will  sign  your  bill  of  exceptions,*  that  the  danger  or  peril  was  to  be  from 
the  hands  of  this  court ;  if  so,  we  are  equal  to  flip  occasion  :  for  we  will  not 
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peimit  one  aocoaed  of  theft  or  any  other  offense  to  be  bonyicted  bj  sach  means, 
though  all  of  the  good,  better  or  best  men  of  this  State  desire  his  conviction." 
'  In  WUlu  V.  MeNsiU,  57  Tex.  466.  it  was  held  error  in  the  court  to  allow 
oounsel  to  discnss  before  the  Jury  the  irrelevant  question  of  the  wealth  of  a 
party,  and  to  insist  that  the  wealthier  the  parties  the  greater  should  be  the 
amount  of  damages  assessed  against  them  ;  and  that  the  error  was  not  cured 
by  the  failure  of  opposing  counsel  to  interpose  objection  at  the  time. 

The  court  said:  "  In  T?iamp9tm  v.  8kUe,  48  Tex.  274.  the  late  learned  chief  jus- 
tice Miid,  *  Zeal  in  behalf  of  their  clients,or  desire  for  success, should  never  induce 
counsel  in  civil  cases,  much  less  those  representing  the  State  in  criminal  cases,  to 
permit  themselves  to  endeavor  to  obtain  a  verdict  by  arguments  based  upon  other 
than  the  facts  in  the  case  and  the  conclusions  legitimately  deducible  from  the 
law  applicable  to  them.*  It  is  further  said  that  such  practice  is  of  sufficiently 
grave  importance  and  so  highly  objectionable  as  to  require  the  decided  con- 
denmation  of  the  court. 

"  Whether  counsel  under  such  circumstances  remain  rilent  or  object,  may  be 
alike  prejudicial  to  his  cause.  Silence  may  be  construed  into  acquiescence, 
objection  may  call  forth  a  damaging  repartee. 

"  In  Berry  v.  State^  10  Qa.  522,  the  distinguished  Judge  LuMPKni,  in  com- 
menting upon  a  similar  question  and  upon  the  duty  of  the  court  to  check  the 
argument  of  counsel,  says.  '  that  the  practice  complained  of  is  highly  repre- 
hensible, no  one  can  doubt.  It  ought  in  every  instance  to  be  promptly 
repressed.  For  counsel  to  undertake  by  a  side  wind  to  get  that  in  proof  which 
is  merely  conjecture,  and  thus  to  work  a  prejudice  In  the  mind  of  the  jury, 
cannot  be  tolerated.  Nor  ought  the  presiding  judge  to  wait  until  he  is  called 
on  to  interpose.  For  it  is  usually  better  to  trust  to  the  discrimination  of  tiie 
jury  as  to  what  is  and  what  is  not  in  evidence,  than  for  the  opposite  coun- 
sel to  move  in  the  matter.  For  what  practitioner  has  not  regretted  his 
untoward  interference,  when  the  oounsel  thus  interrupted  resumes,  'yes, 
gentlemen,  I  have  touched  a  tender  spot,  the  galled  jade  will  wince  :  you  see 
where  the  shoe  pinches.' 

"  This  question  was  also  elaborately  discussed,  and  the  practice  very  gravely 
condemned  by  our  Court  of  Appeals,  in  Hatch  v.  State,  8  Ct.  App.  416 ;  s.  c. 
34  Am.  Kep.  751. 

*'  The  argument  of  counsel,  complained  of  in  the  present  case,  did  not  legiti- 
mately belong  to  any  proper  issue  in  the  case :  was  not  based  upon  any 
evidence  adduced,  or  which  could  have  been  properly  adduced  on  the  trial, 
and  was  calculated  to  inflame  the  passions  and  excite  the  prejudices  of  the 
jury.  That  it  did  so  inflame  and  excite  them  may  well  be  presumed  from  the 
very  large  verdict  which  was  returned. " 

In  Long  v.  Stale.  56  Tnd.  182.  it  was  held  that  an  allusion  by  Counsel  for  the 
State  in  a  criminal  prosecution,  made  during  his  alignment  of  the  cause  before 
the  jury,  to  the  fact  that  the  defendant  had  failed  to  testify  as  a  witness  on  th<i 
trial  of  such  cause,  was  sufficient  ground  for  a  new  trial,  and  was  not  cured  by 
the  facts,  that  the  court  admonished  the  counsel  that  such  allusion  was  im- 
proper, and  instructed  the  ju^  that  no  attention  should  be  paid  by  them  to  the 
same. 
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Id  UtUon  CerU.  Ins.  Co.  y.  Oheever,  86  Ohio  St.  201,  the  court  pennitted 
eounsel  for  one  of  the  parties,  in  argument  to  the  jury,  to  read  and  comment 
upon  matter  not  in  evidence,  nor  relevant  to  the  issue,  and  which  was  preju- 
dicial to  the  opposite  party.  Held,  an  irregularity,  or  abuse  of  discretion 
which  prevented  a  fair  trial,  and  for  which  the  verdict  should  be  set  aside  and 
a  new  trial  ordered. 

In  Kinnaman  v.  IRnnaman,  71  Ind.  417,  it  was  held  not  error  to  grant  a: 
new  trial  for  such  cause,  though  no  objection  was  interposed  bj  opposing 
counsel. 

In  8i€U0  V.  Poland,  85  N.  G.  576,  counsel,  in  addressing  the  court  upon  a  mo- 
tion for  a  mistrial  on  the  ground  of  alleged  fraud  in  selecting  the  jury,  said, 
tliat  two  of  the  jurors  had  gone  into  the  box  **  with  souls  blackened  with  per- 
jury and  bribery,"  etc.,  in  the  presence  and  hearing  of  the  jury  then  impan- 
elled, the  opposing  counsel  objecting,  and  persisted  in  the  use  of  abusive 
language  toward  the  jurors  during  the  trial,  without  being  stopped  by  the 
court.  Held,  to  constitute  ground  for  a  new  trlaL  After  such  errors  are  com- 
mitted in  the  conduct  of  a  cause  as  are  set  out  in  this  case,  they  cannot  be, 
cured  by  the  judge  in  his  charge  to  the  jury. 

In  State  v.  Degonia,  69  Mo.  400,  the  court  said  :  "  It  is  alw)  alleged  as  error 
that  the  prosecuting  attorney,  in  his  closing  argument,  coininimted  on  the  fact 
that  defendant  had  not  called  as  witnesses  his  two  brothers,  who  were  indicted 
as  accessories.  It  does  not  appear  that  this  conduct  of  the  prosecuting  attor- 
ney was  made  a  ground  for  a  nuw  trial  in  the  motion  for  a  new  trial ;  but  it 
does  appear  that  the  attention  of  the  court  being  called  to  it,  the  attomciy  was 
promptly  rebuked  by  the  court  and  commanded  to  keep  within  the  record.. 
This  under  the  principle  announced  in  the  case  of  the  State  v.  Lee,  66  Mo.  165, 
cured  the  error,  if  any."  See  28  Am.  Rep.  582 ;  ChtUd  v.  Moore,  40  N.  Y. 
Supr.  Ct.  357. 

It  is  the  privilege  but  not  the  duty  of  a  party  to  an  action  to  offer  himself  as 
a  witness  in  his  own  behalf ;  and  the  fact  that  such  privilege  is  not  exercised 
is  not  the  subject  of  comment  before  a  jury.  Oragg  v.  Wagner,  Tt  N.  C.  246; 
I»0efiM  V.  PhOUps,  68  id.  68. 


Kellogg  v.  Layextdsb. 

as  Neb.  »6.) 
IfUereit — qfler  maturity. 

Interest  after  maturity  of  a  contract  is  recoverable  at  the  contract  rate,  al- 
though it  differs  from  the  statute  rate.* 

rpHE  opinion  states  the  point. 


1 


•  Bee  a  Brim  v.  Young  (95  N.  Y.  428),  47  Am.  Bep.  64,  and  note,  70. 
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Brawn  dt  Ryan  Bros.,  foi  appellant 
J.  S.  Oregary,  for  croas-appeUant 

OoBBy  J.  [Omitting  other  matter.]  The  appeal  of  the  defend- 
ants B.  R  Tingley  and  J.  W.  Hartley  is  upon  the  amounts  severally 
decreed  to  them  to  be  paid  by  the  defendant  E.  Mary  Gregory,  or 
oat  of  the  proceeds  of  a  sale  of  said  real  estate ;  and  the  sole 
question  raised  by  said  appeal  is  as  to  the  rate  of  interest  which  the 
notes  given  by  Kellogg  to  Lavender  bear  after  maturity.  The  fol- 
lowing is  a  copy  of  one  of  the  notes,  the  others  being  in  the  same 
form : 
''$1,000.  LiNOOLK,  Nebraska,  July  13,  187a 

''  On  or  before  the  first  of  May,  1874,  I  promise  to  pay  to  the 
order  of  Luke  Lavender  one  thousand  dollars  at  12  per  cent  inter- 
est from  date,  value  received. 

*'MlL0  P.    KSLLOGO." 

Indorsed  by  Lavender. 

The  referee  found  that  the  notes  drew  interest  at  twelve  per  cent 
from  date  until  maturity,  and  seven  per  cent  after  maturity.  The 
District  Court  modified  the  finding  of  the  referee  in  that  respect, 
and  in  its  decree  allowed  interest  on  the  notes  from  date  to  maturity 
at  twelve  per  cent ;  from  maturity.  May  1,  1874,  to  June  1,  1879 
(the  date  of  the  taking  effect  of  the  statute  changing  the  rate  of 
interest),  at  ten  per  cent,  and  from  the  last  mentioned  date  at 
seven  per  cent.  The  appellants  claim  interest  at  twelve  per  cent 
after  as  well  as  before  maturity. 

The  question  thus  presented  is  an  important  one  which  has  not 
previously  been  before  this  court.  It  has  however  been  before  the 
courts  of  last  resort  of  several  of  the  States,  and  the  Supreme 
Court  of  the  United  States.  It  first  came  before  the  latter  court  on 
appeal  from  the  Supreme  Court  of  Minnesota  Territory,  in  the  case 
of  Brewster  Y.  Wakefield,  22  How.  (U.  S.)  118.  The  laws  of  Min- 
nesota Territory  placed  no  limit  upon  the  rate  of  interest  for  which 
parties  might  lawfully  contract,  but  provided  that  seven  per  cent 
per  annum  should  be  the  rate  where  none  other  was  fixed  by  con- 
tract. A  suit  was  instituted  in  the  District  Court  of  that  Territory 
by  Wakefield  against  Brewster  and  others  to  foreclose  a  mortgage 
made  by  the  said  Brewster  and  wife  of  certain  lands  to  secure  the 
payment  of  two  promissory  notes  mentioned  in  the  proceedings. 
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These  notes  were  both  given  by  Brewster  on  the  eleventh  day  of 
July,  1854,  whereby  in  one  of  .them  he  promised  to  pay  twelve 
months  after  the  date  thereof,  to  the  order  of  Wakefield,  the  snm 
of  $5,583.25,  with  interest  ther<3on  at  the  rate  of  twenty  per 
cent  per  aunnm  from  the  date  thereof,  for  value  received ;  and 
in  the  other,  promised  to  pay  Wakefield  the  further  sum  of 
$2,000,  twelve  months  after  the  date  thereof,  with  interest  thereon 
at  the  rate  of  two  per  cent  per  month  from  the  date.  Judg- 
ment of  foreclosure  was  rendered  in  the  District  Oourt,  giv- 
ing interest  on  the  said  notes  at  the  rates  therein  respectively 
agreed  upon  up  to  the  date  of  the  rendition  of  judgment.  Taken 
on  error  to  the  Supreme  Court  of  the  Territory,  this  judgment  was 
aflSrmed  with  damages  and  interest,  amounting  in  all  to  nearly 
$21,000  —  almost  three  times  the  amount  of  the  original  in- 
debtedness within  less  than  four  years.  Taken  to  the  Supreme 
Oourt  of  the  United  States  on  appeal,  this  case  presented  an 
illustration  of  those  hard  cases  which  are  sometimes  said  to 
make  bad  precedents.  That  court  held  that  interest  should  have 
been  calculated  on  the  notes  at  the  rates  therein  stipulated  re- 
spectively up  to  the  maturity  thereof,  and  after  that  time  at  the 
rate  of  seven  per  cent  per  annum.  The  announcement  of  this  de- 
cision and  opinion  in  1859  startled  the  business  and  professional 
mind  of  the  country  as  the  writer  well  remembers ;  nor  have  they 
been  followed  and  approved  as  the  emanations  of  that  court  usually 
are.  This  decision  being  authority  in  Minnesota  under  the  territorial 
government,  has  been  followed  under  the  State.  Also  in  Kansas, 
Arkansas,  South  Carolina,  Bhode  Island,  Kentucky,  and  Maine  ; 
and  while  the  question  may  be  considered  an  open  one  in  New  York 
and  Connecticut,  it  has  been  decided  the  other  way,  i.  0.,  that  the 
rate  of  interest  being  fixed  in  the  note,  it  governs  not  only  until 
maturity,  but  until  payment,  unless  otherwise  expressed,  by  the 
courts  of  Massachusetts,  Indiana,  California,  Texas,  New  Jersey, 
Illinois,  Wisconsin,  Iowa,  Nevada,  Tennessee,  Ohio,  Michigan,  and 
Virginia.  This  view  also  seems  to  be  in  accord  with  the  recent  de- 
cisions of  the  English  courts  as  collated  by  Ch.  J.  Obay,  in  his  very 
able  and  exhaustive  opinion  in  the  case  of  Union  Institution  for 
Savings  v  City  of  Boston^  120  Mass.  82;  s.  c,  37  Am.  Bep.  305. 
In  this  case,  the  learned  judge  cites  all  of  the  cases,  American  and 
English,  and  reaches  the  same  conclusion  as  that  announced  by 
Mr.  Justice  Pihld  in  Cromwell  v.  County  of  Sac,  96  U.  S.  51,  that 
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'^  the  preponderance  of  opinion  is  in  favor  of  the  doctrine  that  the 
stipulated  rate  of  interest  attends  the  contract  until  it  is  merged  in 
the  judgment.''  But  the  best  reasoned  case,  it  seems  to  me,  is  that 
of  Spencer  v.  Max/ield,  16  Wis.  178.  The  opinion  of  the  court,  by 
Mr.  Justice  Paine,  answers  every  objection,  and  leaves  it  perfectly 
clear  to  my  mind  that  the  rule  last  stated  is  the  correct  one,  and 
that  none  other  ought  to  be  adopted  in  this  State. 

The  decree  of  the  District  Court  will  therefore  be  modified  in  this 
court  so  as  to  give  and  allow  interest  in  the  several  sums  found  due 
the  defendants  Beuben  R  Tingley  and  Joseph  W.  Hartly,  at  the 
rate  of  twelve  per  cent  per  annum  to  the  date  of  said  decree.  That  is 
to  say  the  amount  of  judgment  in  favor  of  Beuben  B.  Tingley  is  de- 
clared and  fixed  at  $2,231,  and  that  the  judgment  in  favor  of  Joseph 
W.  Hartley  is  declared  and  fixed  at  $440.77.  And  the  said  decree 
of  the  District  Court  as  above  modified  is  affirmed. 

Judgment  affirmed. 


BcTBLiKCKTOir  AHD  MnssouRi  Bailboad  Oompaht   y.  RSDf- 

HACKLE. 

(16  Neb.  m.) 

Municipal  corporatian  —  pei^mitUng  railroad  in  MtreeU. 

A  citj,  although  it  owns  the  fee  of  its  streets,  may  not  authorisEe  a  staam  Tail- 
load  company  to  maintain  its  tracks  in  them  without  compensation  to  abut. 
ting  lot  owners  specially  injured  thereby.* 

ACTION  for  obstruction  of  street    The  opinion  states  the  case. 
The  pbiintiff  had  judgment  below. 

T.  M.  Marquett  and  J.  W.  Detaeeee,  for  plaintiff  in  error. 
Smith  dt  Beeson,  for  defendant  in  error. 

Maxwell,  J.  In  the  year  1858  the  defendant  purchased  lot 
three  in  block  forty-seven,  in  the  city  of  Plattsmouth,  said  lot 
fronting  cast  on  Second  street  in  said  city.  He  thereupon  erected 
a  dwelling-house  on  said  lot,  in  which  his  family  has  resided  from 
that  time  until  the  present.    Second  street,  the  testimony  shows, 

*  See  ffarriion  v.  New  0.  db  Pae.  By,  Co.  (84  La.  Ann.  462),  44  Am.  Rep.  488. 
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is  seventy  feet  in  width.  Abont  the  year  1870  the  plaintiff  herein 
had  erected  machine  shops  on  its  own  land  abutting  on  the  east 
side  of  said  street  immediately  opposite  the  defendant's  premises, 
and  obtained  leave  from  the  proper  city  authorities  to  erect  a  fence 
on  the  east  side  of  said  street,  inclosing  a  small  portion  of  the 
same.  In  1877  the  machine  shops  were  destroyed  by  fire,  and  new 
ones  erected. at  a  point  in  the  southern  or  south-eastern  portion  of 
the  city,  some  distance  from  the  defendant's  premises.  The  com- 
pany thereupon  applied  for  and  obtained  leave  from  the  city 
authorities  to  use  the  east  side  of  said  street  for  the  purpose  of  lay- 
ing tracks  thereon  and  using  the  same  for  railroad  purposes.  In 
pursuance  of  this  authority,  the  company  laid  two  tracks  on  the 
east  side  of  said  street  immediately  opposite  the  defendant's  premises 
and  extending  for  a  considerable  distance  noii;h  and  south,  occupy- 
ing about  thirty  feet  in  width  of  said  street.  The  western  track, 
near  the  middle  of  the  street,  is  used  for  the  purpose  of  loading  and 
unloading  goods  on  and  from  the  cars,  and  is  constantly  nearly  filled 
with  cars  to  be  loaded  or  unloaded.  And  the  street  is  further  ob- 
structed by  teams  bringing  or  carrying  away  goods  therefrom. 
These  facts  are  undisputed.  In  February,  1881,  the  defendant  in 
error  commenced  an  action  against  the  plaintiff  in  the  District 
Court  of  Cass  county,  to  recover  damages  to  his  property  caused  by 
laying  said  tracks  and  the  obstruction  of  said  street,  the  date  of 
the  injury  being  alleged  to  be  July  1,  1877.  Issues  were  joined 
and  a  trial  had^  in  which  the  jury  returned  a  verdict  for  the 
defendant  in  error  for  1500.  A  motion  for  a  new  trii^  having  been 
overruled,  judgment  was  entered  on  the  verdict. 

The  first  error  assigned  by  the  plaintiff  in  error  in  its  brief  is, 
that  the  fee  to  the  street  being  in  the  city  and  not  in  the  adjoining 
lot  owner,  he  has  no  remedy  where  a  suflScient  portion  of  the  street 
is  left  for  the  use  of  the  public.  The  testimony  tends  to  show  that 
the  property  in  question  at  the  time  of  the  alleged  injury  was  worth 
from  $800  to  $1,500,  and  that  it  has  depreciated  in  value  about 
one-half  by  the  obstructions  complained  of. 

;  The  fee  of  streets  is  in  the  public,  but  it  is  held  in  trust  for 
public  use.  The  municipal  corporation  cannot  sell  or  permanently 
obstruct  the  streets  without  compensation  to  the  owners  of 
property  specially  injured  thereby.  The  trust,  like  any  other,  must 
be  exercised  in  good  faith.  It  was  created  to  give  permanency 
to  streets  and  apply  them  wholly  to  the  use  of  the  public.     But  in 
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addition  fco  the  public  benefit,  eyery  lot  owner  whose  lots  abut  on  a 
street  has  a  special  interest  therein  distinct  from  the  public  at  large. 
TJiiless  the  owner  can  have  free  and  unobstructed  access  to  hif 
property  it  will  be  of  but  little  value.  In  Crawford  v.  Village  of  Dd- 
aware,  7  Ohio  St  459,  the  Supreme  Court  of  Ohio  says :  ''  The  lat- 
ter (lot  owners)  have  a  peculiar  interest  in  the  street,  which  neither 
the  local  nor  the  general  public  can  pretend  to  claim ;  a  private 
right  of  the  nature  of  an  incorporeal  hereditament  legally  attached 
to  their  contiguous  grounds  and  the  erections  thereon;  an  inci- 
dental title  to  certain  facilities  and  franchises  assured  to  them  by 
contracts  and  by  law,  and  without  which  their  property  would  be 
comparatively  of  little  value.  The  easement  appendant  to  the 
lots,  unlike  any  right  of  one  lot  owner  in  the  lot  of  another,  is  as 
much  property  as  the  lot  itself." 

This  decision  was  cited  and  approved  in  S^reei  Railway  v. 
CumminsvilUy  14  Ohio  St.  547,  and  again  in  Hakh  v.  C.  <§  L  R. 
Co.^  18  id.  92.  These  decisions  commend  themselves  to  us  as  being 
just,  alike  to  the  lot  owner  and  to  the  corporation  seeking  to  appro- 
priate the  street.  We  therefore  hold  that  municipal  authorities 
have  no  power  to  grant  authority  to  permanently  obstruct  a  street 
unless  compensation  be  made  to  lot  owners  abutting  thereon  who 
suffer  special  damages  by  such  obstruction. 

[Omitting  minor  matter.] 

The  judgment  must  therefore  be  affirmed. 


The  other  judges  concur. 


JudgmmU  affirmed. 


EifTSiON  y.  Habnet. 

(15  Neb.  880.) 
Jury  —  miscondtuA. 

On  the  adjournment  of  a  trial  over  Sundaj,  two  of  the  jmon  borrowed  a  horae 
and  wagon  from  one  of  the  attorneys  to  go  home  and  return.  HM,  tliat  a 
verdict  for  his  client  must  be  set  aside.    {See  note,  p.  847.) 

rpHE  opinion  states  the  case. 
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Lamb,  Bittingsley  d  Lamiertson,  for  plaintiff  in  error. 
0»  P.  Magon  and  L.  0.  Burr^  for  defendant  in  error. 

Maxwell,  J.  The  trial  of  this  case  was  commenced  in  the  Dis* 
trict  Court  of  Lancaster  county  on  jthe  Ist  day  of  June,  1883,  and 
continued  for  several  days.  On  Saturday,  June  2,  about  four 
o'clock  p.  M.,  the  court  adjourned  until  the  following  Monday.  Two 
■of  the  jurors  thereupon  applied  to  one  of  the  defendant's  attorneys 
for  his  horse  and  buggy  to  carry  them  home,  a  distance  of  about 
twelve  miles,  and  return  on  the  following  Monday.  The  attorney 
readily  complied  with  their  request.  A  verdict  having  been  ren- 
dered for  the  defendant,  a  motion  foranew  trial. was  filed,  in  which 
this  cause  among  others  was  assigned  as  a  ground  for  a  new  trial. 
Affidavits  were  filed  in  support  of  the  assignment,  and  facts  stated 
therein  were  admitted  ;  the  only  defense  being  that  the  transaction 
was  open  and  above  board,  and  not  done  with  tlie  intention  of 
exercising  an  influence  on  the  jurors,  and  in  fact  it  did  not  have 
any  influence  upon  them  in  making  up  their  verdict.  It  is  also 
said  that  one  of  the  attorneys  for  the  plaintiff  in  another  case  had 
loaned  his  horse  and  buggy  to  a  juror,  and  no  complaint  was  made. 
We  have  only  to  deal  with  the  case  before  us. 

Jurors  are  chosen  because  they  are  supposed  to  be  indifferent 
between  the  parties.  At  common  law  it  was  good  cause  for  chal- 
lenge that  the  juror  had  been  an  arbitrator  on  either  side  ;  that  he 
had  an  interest  in  the  cause  ;  that  there  was  an  action  depending 
between  him  and  the  party  ;  that  he  had  taken  money  for  his  ver- 
dict ;  that  he  had  formerly  been  a  juror  in  the  same  case ;  that  he 
was  the  party,  master,  servant,  counsellor,  steward  or  attorney,  etc. 
S  BL  Com.  363-4.  And  the  common  law  in  that  regard  prevails 
in  this  State. 

Unless  fair-minded,  unbiased  jurors  can  be  selected,  a  trial 
becomes  a  mere  farce,  dependent,  not  upon  the  merits  of  the  case, 
but  upon  extraneous  circumstances,  such  as  the  bias,  prejudice,  or 
interest  of  the  jury.  To  determine  the  competency  of  a  juror,  an 
oath  is  administered  to  him  and  he  is  required  to  answer  all  ques- 
tions touching  his  qualifications  as  a  juror,  not  generally,  but  in 
that  particular  case.  Oreat  latitude  is  allowed  in  such  an  examina- 
tion, and  if  it  appears  probable  that  the  juror  is  not  indifferent 
between  the  parties,  he  is  excluded*  Where  a  juror  is  accepted  as 
Vol.  XLVIII  —  U 
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being  impartial,  he  must  remain  so  during  the  trial.  To  permit 
him  to  accept  favors  from  either  party  is  to  put  him  under  obliga- 
tions to  such  party,  the  tendency  of  which  is  to  bias  his  judgment. 
Nor  is  it  material  that  such  favors  were  not  intended  to  influence 
the  juror,  as  it  cannot  be  determined  how  far  they  may  have  had 
that  <'f?ect ;  and  such  misconduct  will  vitiate  the  verdict. 

In  Tomlinson  v.  Derbf/,  41  Conn.  269,  one  of  the  jurors  during 
the  progress  of  the  trial  expressed  an  opinion  as  to  the  merits  of 
the  case  to  persons  who  were  not  on  the  jury,  and  the  verdict  was 
set  aside.  The  court  say  (page  644) :  "  One  of  the  jurors  impan- 
elled to  try  the  case  suffered  a  person,  other  than  a  juror,  to  say  to 
him,  substantially,  while  the  case  was  on  trial,  that  if  the  trial 
should  continue  fifteen  or  twenty  days,  and  the  plaintiff  should 
recover  $5,000  damages,  he  would  have  nothing  left  after  paying 
the  expenses  of  the  suit.  The  juror  assented  'to  the  statement, 
and  said  substantially  that  he  had  learned  from  a  party  out  of  court 
during  the  trial,  what  were  the  expenses  of  running  the  Superior 
Court,  and  expressed  his  opinion,  derived  from  information  thus  ob- 
tained, that  the  costs  of  the  trial  would  amount  to  the  sum  of  $5,000. 

*'  The  same  juror  made  on  another  occasion,  to  another  party  not 
a  juror,  during  the  progress  of  the  trial,  substantially  the  same 
statement,  that  if  the  plaintiff  should  recover  $5,000  there  would 
be  nothing  left  after  paying  the  expenses  of  the  case.  The  same 
juror  had  other  conversations  with  other  parties  not  of  the  jury, 
and  during  the  progress  of  the  trial,  and  to  one  of  them  he  nar- 
rated the  substance  of  the  evidence  as  far  as  it  had  been  given. 

**  Since  the  case  of  Bemiett  v.  Hmoardy  3  Day,  219,  the  law  of 
this  State  h,as  been  that  where  a  juror  has  had  conversation  with  a 
party  not  of  the  panel  respecting  the  case  on  trial,  it  is  sufficient 
cause  to  set  aside  the  verdict,  unless  it  appears  that  the  successful 
party  in  the  suit  has  not  been  benefited  by  the  juror's  misconduct 
or  the  losing  party  injured.  1  Swift  Dig.  775  ;  State  v.  Wntkinsy 
9  Conn.  47 ;  21  Am.  Dec.  712 ;  Petfibone  v.  Phelpfy  13  Conn. 
445 ;  Hamilton  v.  Peasey  38  id.  115.  The  whole  tendency  of  the 
misconduct  in  this  case  was  to  benefit  the  plaintiff  and  injure  the 
defendant,  and  it  is  highly  probable  that  it  operated  to  enhance 
the  amount  of  damages  the  plaintiff  recovered." 

The  same  may  be  said  of  the  acts  complained  of  in  this  case, 
and  as  the  tendency  was  to  benefit  the  prevailing  party,  the  verdict 
must  be  set  aside.  ._  j 
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There  are  other  errors  assigned  in  the  record  to  which  if  is 
unnecessary  to  refer,  as  a  new  trial  must  be  had.  The  judgment 
of  the  District  Court  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 

NoTB  BT  THK  Refortkr.— In  Stafford  ▼.  CHlty  of  Otkalooia,  57  Iowa,  784, 
the  oonit  said  :  "  Daring  the  trial  a  Sunday  interrened.  A  juror  was  desiious 
of  visiting  his  home  and  was  inf onned  by  one  of  the  attorneys  of  plaintiff,  that 
if  he  would  stay  at  the  house  of  the  attorney  untU  morning,  he  would  be  taken 
home  by  the  attorney,  who  intended,  with  his  wife,  to  make  a  visit  in  that 
neighborhood.  To  this  he  assented.  The  next  day  the  juror  and  the  attorney, 
with  his  wife,  pursuant  to  this  arrangement,  went  together  in  the  attorney's  con- 
yeyanise  to  the  juror's  home,  a  distance  of  about  sixteen  miles.  It  was  then 
made  known  to  the  juror  that  the  yisit  was  pursuant  to  a  prior  arrangement 
between  the  attorney  and  the  juror's  wife  in  order  to  celebrate  the  anniversary 
of  the  juror's  birth.  The  attorney  brought  a  chair  with  him,  which  he  pre- 
sented to  the  juror.  Other  friends  were  present  at  the  juror's  house.  After 
spending  the  day  in  social  intercourse  the  juror  returned  with  the  attorney  and 
his  wife,  and  slept  at  their  house  that  night.  It  is  shown  that  no  conversation 
was  had  in  regard  to  the  case,  and  that  the  juror  and  the  attorney  and  their 
families  had  been  a  long  time  friends.  We  discover  no  evidence  authorizing 
the  conclusion  that  either  the  juror  or  the  attorney  intended  any  wrong.  The 
good  character  and  high  respectability  of  neither  are  questioned. 

*'  We  are  united  in  the  opinion  that  the  verdict  ought  not  to  stand  in  view  of 
the  transactions  and  association  between  the  attorney  and  juror  while  the  trial 
was  pending.  It  would  be  extremely  unsafe  for  the  pure  and  correct  adminis- 
tration of  the  law,  through  trial  by  jury,  to  permit  such  transactions.  In  this 
case  the  high  characters  of  the  juror  and  attorney  may  offer  an  assurance  that 
no  wrong  was  done  and  no  prejudice  wrought.  But  the  transactions  were  in 
the  way  of  temptation,  which  the  law  will  not  permit  jurors  and  attorneys  to- 
pursue 

'*  While  good  men,  strong  to  resist  temptation,  may  do  no  evil  by  such  a 
course  of  conduct,  weaker  men  may  fall.  The  law  has  but  one  conmion  rule 
to  be  applied  to  the  good  and  bad,  to  the  strong  and  the  weak. 

"  To  sanction  the  transaction  in  question  would  bring  disgrace  upon  the  ad- 
ministration of  the  law.  There  is  absolute  safety  in  the  rule  we  adopt;  there 
is  danger  in  a  different  one.  '  Prudence  and  a  desire  to  secure  a  pure  admin- 
istration of  the  law  demand  that  we  adhere  to  it.*    Ryan  v.  Harrow^  27  Iowa, 

*'  It  is  well  said  in  Bradbury  v.  Coney,  02  Me.  228  ;  s.  c,  16  Am.  Rep.  449, 
a  case  involving  the  question  of  the  misbehavior  of  a  juror,  that '  in  the  trial 
of  a  cause  the  appearance  of  evil  should  be  as  much  avoided  as  evil  itself.  It 
is  important  that  jursonen  should  be  devoid  of  prejudice.  It  is  hardly  less  so 
that  they  should  be  free  from  the  suspicion  of  prejudice.*  '* 

In  Gale  v.  N.  F.  Cent,,  ete„  B.  Co.,  58  How.  Pr.  886,  on  a  Friday,  during 
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the  progress  of  tlie  trial,  the  jury  having  been  discharged  till  the  following 
Monday,  one  of  the  jarors  being  twelye  miles  from  home,  and  haTing  failed 
to  find  any  equally  comfortable  opportunity  to  reach  his  residence,  asked  the 
plaintiff,  who  had  to  go  for  a  nomber  of  miles  in  the  same  direction,  for  permis- 
sion to  ride  with  him,  and  .the  plaintiff  consented.  It  was  abundantly  shown 
that  nothing  whatever  was  said  about  the  cause,  and  nothing  whatever  was 
said  between  the  plaintiff  and  the  juror,  except  that  on  leaving  the  plaintiff 
the  juror  thanked  him.  Before  the  close  of  the  trial  the  juror  reported  these 
facts  to  the  court,  and  they  were  known  to  the  defendant's  counsel,  who  made 
no  objection.  Held,  no  cause  for  setting  aside  a  verdict  for  the  plaintiff.  The 
court  said : 

'*  If  the  plaintiff,  with  a  view  of  influencing  the  juror  by  placing  him  under 
obligations  to  him,  had  sought  this  opportunity  so  to  do,  a  new  trial  would  be 
granted.  In  such  a  case  the  court  could  see  that  an  attempt  had  been  made 
to  improperly  influence,  and  it  would  not  stop  to  inquire  whether  the  wicked 
effort  had  or  had  not  been  successful,  but  would  assume  that  the  party  had, 
at  least,  partly  succeeded  In  that  which  he  attempted.  The  following  cases 
turned  on  this  ground,  or  upon  reasons  analogous  in  principle,  to-wit,  the  in- 
tent of  the  party  •  Walker  v.  Walker,  11  Qa.  208 ;  Walker  v.  ffurOer,  17  id. 
864 ;  Oberon  v.  Mader,  40  Iowa,  662  ;  MeDarUels  v.  MeDaniels,  40  Vt.  868  ; 
RitehU  V.  Solhrook,  7  Serg.  &  Rawle.  468 ;  PhOUpdmrffh  Bank  v.  Fulmer,  81 
N.J.L.  68;(^M^v.  CotOe,  9  Qreenl.  140;  Knight  v.  FreepoH,  18  Mass.  218; 
NeemUh  v.  CUnton  Fire  Ine.  Co.,  8  Abb.  Pr.  141. 

"When  however  the  court  is  satisfied  that  there  has  been  no  attempt  by  the 
successful  party  to  unduly  influence  a  juror,  either  by  conversation  or  by  plac- 
ing him  under  obligations,  and  that  his  action  has  not  in  fact  been  improperly 
influenced,  then,  even  though  the  act  may  have  been  indiscreet,  the  court  wiU 
not  disturb  the  verdict. 

"  HiUon  V.  Southwick,  17  Me.  808,  fully  covers,  and  more  than  covers,  the 
case  before  us.  On  a  Saturday  afternoon,  after  the  trial  liad  been  commenced, 
one  of  the  jurors  rode  home  with  the  plaintiff,  who  was  the  prevailing  party, 
in  his  wagon.  It  also  appeared  that  the  same  juror,  before  the  cshc  came  on 
for  trial,  during  the  term  went  home  with  the  son  of  the  plaintiff,  who  was  a 
witness,  and  stayed  over  night  with  him.  Notwithstanding  these  facts  the 
court  being  satisfi(*d  that  no  attempt  had  been  made  to  influence  the  juror,  im- 
properly refused  to  interfere.  The  court  distinguished  that  case  from  CkMe 
V  Cattle,  6  Greenl.  140,  by  stating  that  while  In  the  one  just  referred  t^^it  ap- 
peared that  the  hospitality  extended  to  the  juror  was  '  done  not  as  an  act  of 
ordinary  and  neighborly  kindness,*  yet  In  the  case  before  it  '  although  under 
the  circumstances  indiscreet  and  Incorrect,  it  does  not  appear  to  have  been  of 
that  character.' 

''The  principle  upon  which  the  verdict  in  SUton  v.  Southmek,  was  sus- 
tained— that  the  act  done  was  not  an  officious  one  thrust  by  the  prevailing 
party  upon  the  juror  for  the  purpose  of  procuring  his  good  will,  and  thus 
influencing  action  ;  but  it  was  the  result  of  neighborly  courtesy  and  kindness, 
without  any  evil  Intent  whatever,  Is  not  only  sound  In  reason,  but  It  and  simi- 
lar reasons  have  frequently  guided  and  controlled  the  judgements  of  the  courts. 
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A  detailed  examination  of  the  cases  will  unnecessarily  lengthen  this  opinion, 
aad  a  simple  reference  to  them  is  only  made.  See  Hadley  v.  Cole,  80  Me.  9  ; 
Martin  y.  MUchdl,  28  Ga.  382  ;  SheaY,  Lawrence,  1  Allen,  167 :  WhUe  ▼.  Wood, 
8  Cosh.  418 ;  JaneB  ▼.  VaU,  80  N.  J.L.  185;  Bakin  ▼.  Morris  Oanal  and  Banking 
Oo.^  24  id.  588 ;  8«xton  v.  Ldiewrre,  4  Cold.  11 ;  Morris  y.  Viman,  10  Mees. 
ft  WelB.  187. 

"  The  fact  that  the  juror  rode  home  with  the  plaintiff  was  also  known  to  the 
coonael  for  the  defendant  before  the  close  of  the  trial,  and  whilst  the  defend- 
ant would  not  perhaps  be  precluded  from  raising  any  objection  founded  upon 
an  improper  attempt  to  influence,  which  was  then  unknown,  yet  the  objec- 
tion, based  upon  the  mere  ride  with  the  plaintiff,  because  not  then  made, 
moat  be  deemed  to  haye  been  waiyed.  Fessenden  y.  Soger,  58  Me.  581 ;  8Me 
y.  DaiUeis,  44  N.  H.  888 ;  Fox  y.  HauUon,  15  Pick.  875  ;  SaUoeky.  Fh'onkUn, 
2  Mete  560 ;  MarHn  y.  SidwU,  86  Oa.  882." 

In  Fbrd  y.  Holmes,  61  Ga.  419,  pending  trial,  a  juror  went  to  and  from  court 
each  day  in  the  same  buggy  with  the  preyailing  party,  the  two  being  neighbors 
residing  in  the  country,  and  haying  before  the  opening  of  the  term  arranged 
that  mode,  and  haying  had  no  conyersation  touching  the  case  while  the  trial 
was  in  picgresB,  held,  no  ground  for  a  new  trial. 


Stubtbvant  V.  Statb. 

(15Neb.  4B00 
Parent  and  child  —  eustodg. 

A  motherless  child,  eight  months  old,  in  the  custody  of  the  mother's  parents, 
will  not  be  taken  from  them  and  giyen  to  the  father,  although  he  is  fit  and 
able  to  take  care  of  it,  if  it  appears  that  it  will  be  Inore  for  the  benefit  of  the 
child  to  remain  with  the  grandparents.* 

HABEAS  corpus.     The  opinion  states  the  case.     The  relator 
preyailed  below. 

IF.  H.  Mung^Ty  James  0.  Reeder  and  O.  MeiJdejohn^  for  plaintiffs 
in  error. 

Harwood,  Ames  dt  Kelly  and  Swing  d  Reinoehl,  for  defendant 
in  error. 

Bkbsb^  J.     This  cause  originated  in  the  District  Court  of  Mer- 
rick county,  where  the  defendant  in  error  sued   out  a  writ  of 

•  See  Matter^  BoH  (25  Kans.  808),  87  Am.  Rep.  255. 
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habeas  carpus  for  the  purpose  of  procuring  the  custody  of  EUa 
Nettie  HayenSy  his  infant  child,  who  was  in  the  custody  of  the 
plaintiffs  in  error.  A  trial*  was  had,  and  the  court  haying  stated 
its  findings  of  fact  and  conclusions  of  law,  and  entered  judgment 
against  the  plaintiffs  in  error,  the  case  is  brought  into  this  court 
for  review. 

The  findings  of  fact  are  as  follows  : 

*'  1.  The  said  Ella  Nettie  Havens,  the  child  named  in  said  writ, 
is  the  infant  daughter  of  the  relator  and  the  grandchild  of  the 
respondents ;  that  said  child  was  born  in  Central  city,  Merrick 
county,  Nebraska,  on  the  26th  day  of  December,  1882,  and  is  now 
eight  months  of  age,  and  that  the  mother  of  said  child,  who  was 
the  wife  of  the  relator  and  the  daughter  of  the  respondents,  died 
on  the  6th  day  of  January,  1883,  her  death  being  caused  by  blood 
poisoning  occasioned  by  the  birth  of  said  child. 

**  2.  The  relator  is  a  man  in  every  way  well  qualified  and  able  to 
have  and  exercise  the  care  and  custody  of  said  child ;  that  he  is 
possessed  of  ample  means  to  raise,  educate,  and  provide  for  her, 
and  has  procured  a  nurse  to  assist  in  the  care  and  education  of 
said  child  who  is  in  every  way  well  qualified  and  fitted  for  said 
trust. 

'*  3.  The  respondents  are  also  proper  persons  to  have  the  care 
and  education  of  said  child  ;  they  have  a  suitable  home  and  are 
qualified  and  possessed  of  ample  means  and  well  fitted  to  nurse, 
^ucate,  and  care  for  her,  and  are  desirous  of  raising  and  educating 
^id  child  out  of  their  own  means,  and  are  now  greatly  attached 
to  her. 

"4.  During  the  last  sickness  of  the  relator's  wife,  and  a  few 
days  before  her  death,  and  when  said  deceased  as  well  as  the  relator 
and  respondents  expected  her  death  soon  to  occur,  the  said  wife 
asked  the  respondent  S.  L.  Sturtevant  to  take  said  child  and  raise 
and  care  for  it  in  all  respects  as  his  own  ;  that  said  respondent 
agreed  so  to  do,  and  answered  said  request  in  the  affirmative  ;  that 
the  relator  was  present  at  said  conversation  and  did  not  assent  to  or 
dissent  from  said  proposition,  but  remained  silent« 

''  5.  The  day  following  the  funeral  of  the  relator's  wife  respond- 
ents took  said  child,  in  good  faith,  with  the  knowledge  and  consent 
of  the  relator,  from  Central  city  to  their  home  in  Nance  county, 
the  relator  at  said  time  not  being  prepared  to  nurse  or  care  for  said 
child  in  his  own  house. 
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*'  G.  That  in  taking  said  child  to  their  home  respondents  cl^im 
to  have  acted  upon  the  said  request  of  the  relator's  wile/  ^ 

'*  7.  That  said  relator  visited  said  child  at  the  home  of  the  re^ 
spondents  three  different  times  between  the  8th  day  of  January, 
1883,  and  the  15th  day  of  April,  1883,  but  did  not  demand  said 
child  from  respondents  at  any  of  said  times. 

*'  8.  That  about  the  15th  day  of  April,  1883,  being  in  poor 
health  and  distressed  in  mind  on  account  of  the  death  of  his  wife, 
with  the  knowledge  and  by  the  advice  of  respondents  said  relator 
went  east  on  a  visit- and  did  not  return  until  June  18,  1883,  and  a 
few  days  thereafter,  to- wit,  on  the  19th  day  of  June,  1883,  he  de^ 
manded  said  child  froni  the  respondents,  who  refused  and  have  ever 
since  i-efused  to  deliver  her  to  the  relator,  but  on  the  contrarv  have 
ever  since  said  date  detained  said  child  contrary  to  the  wish  and 
demand  of  the  relator. 

'^9.  That  the  value  of  the  respondents'  services  and  money 
expended  in  curing  for  said  child  since  January  8,  1883,  is  tlO  per 
week. 

'*  lOi  That  said  relator  is  twenty-three  years  old  and  hcu  no  other 
children  and  no  one  depending  upon  him,  and  the  res]K>ndentil 
are  both  about  forty-two  years  of  age  and  have  two  daughters  now 
living." 

Conclusions  of  law  : 

''1.  Said  child,  Ella  Nettie  Havens,  is  wrongfully  and  unlaw- 
fully restrained  of  her  liberty  by  the  respondents,  S.  L.  Sturtevant 
and  Hannah  Sturtevant. 

**  2.  The  relator,  Anson  L.  Havens,  is  entitled  to  the  care,  custody^ 
companionship  and  education  of  said  Ella  Nettie  Havens." 

The  evidence  is  not  preserved  in  the  transcript,  and  the  only 
question  to  be  considered  by  the  court  is,  whether  or  not  the  con- 
clusions of  law  are  sustained  by  the  findings  of  fact. 

Were  the  question  of  the  right  of  the  father  the  only  question  to 
be  considered,  we  should  perhaps  coincide  with  the  conclusions  of 
law  as  stated  by  the  District  Court.  It  is  true  this  legal  right  was 
at  one  time,  in  the  early  history  of  our  jurisprudence,  fully 
recognized  both  by  the  courts  of  England  and  of  this  country ; 
and  it  is,  in  part,  made  the  law  of  this  State  by  section  6,  chapter 
34  of  the  Compiled  Statutes,  which  provides  that,  ^'  The  father  of 
the  minor,  if  living,  and  in  ease  of  his  decease,  the  mother,  while 
she  remains  unmarried,  being  themselves  respectively  competent 
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to  transact  their  own  business,  and  not  otherwise  unsnitable,  shall 
be  entitled  to  the  custody  of  the  person  of  the  minor  and  to  care 
for  his  education." 

Were  this  section  alone  to  determine  the  rights  of  the  parties, 
and  were  the  rule  here  laid  down  an  inflexible  one,  it  would  not  only 
decide  this  case  in  fayor  of  the  defendant  in  error,  but  in  a  proper 
case  it  would  depriye  the  mother  of  the  control  or  education  of  her 
children,  upon  the  decease  of  the  father  and  her  remarriage,  with- 
out any  reference  to  the  best  interests  of  the  children,  and  in  that 
case  it  might  be  conceded  that  she  was.  in  every  other  respect 
worthy  and  qualified,  that  she  had  ample  means  and  was  greatly 
attached  to  her  children,  and  her  remarriage  might  place  them 
in  a  better  condition,  morally,  socially,  and  financially ;  and  yet 
this  section  of  tbe  statute,  if  strictly  followed  by  the  courts,  would 
override  every  consideration  of  the  welfare  of  her  children,  take 
them  from  her  and  place  them  in  the  hands  of  strangers.  Such 
could  not  have  been  the  intention  of  the  legislature  which  passed 
this  section  of  the  law.  It  is  true  that  this  section  is  declarative 
of  the  law  in  its  general  sense,  but  we  cannot  agree  with  the  de- 
fendant's counsel  and  decide  the  case  upon  the  rule  there  laid  down, 
unaided  by  recent  judicial  decisions  or  the  circumstances  of  the 
case.  But  rather,  taking  our  statute  as  a  general  guide,  we  will  look 
to  the  particular  necessities  of  the  case  and  give  our  special  atten- 
tion to  the  best  interests  of  the  child  about  whom  this  unfortunate 
controversy  has  arisen. 

In  Schouler's  Domestic  Relictions,  §  248,  it  is  said  that,  ^'The 
American  rule  is  not  however  one  of  fixed  and  determined  princi- 
ples. Much  must  be  left  to  the  peculiar  surroundings  of  each  case.'^ 
And  see  also  Cof)k  v.  Cook^  1  Barb.  Ch.  639  ;  Daily  v.  Daily, 
Wright,  614.  '"The  j)rimary  object  of  the  American  decisions  is 
to  secure  the  welfare  of  the  child  and  not  the  special  claims  of 
one  or  the  other  parent,"  and  **  the  cardinal  principle  relative  to 
such  matters  is  to  regard  the  benefit  of  the  infant,  to  make  the 
welfare  of  the  child  paramount  to  either  parent."    Id. 

In  United  IStates  v.  Oreen,  3  Mason,  382,  Judge  Story  uses  the 
following  language  :  ''  It  is  an  entii*e  mistake  to  suppose  that  the 
court  is  bound  to  deliver  over  the  infant  to  its  father,  or  that  the 
latter  has  an  absolute  vested  right  in  the  custody  "  of  such  infant. 

In  the  case  of  Oishwiler  v.  Dodez,  4  Ohio  St.  617,  the  Supreme 
Court  of  Ohio  has  held  that  'Svhatever  difference  of  opinion  may 
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have  obtained  upon  other  points  of  this  interesting  and  important 
subject^  it  is  universally  agreed  that  neither  of  the  parents  has  any 
rights  that  can  be  made  to  conflict  with  the  welfare  of  the  child, 
and  that  the  order  of  the  court  should  be  made  with  a  single  refer- 
ence to  its  best  interests." 

In  re  Waldron,  13  Johns.  419,  it  is  said  :  '^  From  the  afSdavits 
which  have  been  laid  before  the  court,  little  doubt  can  be  enter- 
tained tliat  it  will  be  more  for  the  benefit  of  the  child  to  remain 
with  her  grandparents  than  to  be  put  under  the  care  and  custody 
of  her  father ;  and  if  this  court  has  any  discretion  in  such  case  it 
will  no  doubt  be  discreetly  exercised  by  permitting  the  child  to 
remain  where  she  is."  The  motion  for  the  writ  was  denied.  See 
also  Carrie  v.  Corriey  42  Mich.  509. 

From  a  careful  examination  of  the  authorities  at  our  command 
we  think  the  prevailing  rule  in  this  country  may*be  briefly  stated 
to  be,  that  in  controversies  similar  to  this,  especially  where  the 
infant  is  of  the  tender  age  of  the  one  contended  for,  the  court  will 
consider  only  the  best  interest  of  the  child,  and  make  such  order 
for  its  custody  as  will  be  for  its  welfare,  without  any  reference  to 
the  wishes  of  the  parties. 

Applying  this  nile  to  this  case  we  are  forced  to  the  conclusion 
that  the  conclusions  of  law  as  stated  by  the  District  Court  are  not 
sustained  by  the  findings  of  fact,  and  that  the  judgment  of  the 
court  should  have  been  in  favor  of  the  plaintiffs  in  error. 

It  is  no  doubt  true  that  the  defendant  in  error  is  greatly  attached 
to  this  child,  and  the  facts  as  found  by  the  court  show  that  he  is  in 
every  respect  a  suitable  person  to  have  its  care  and  custody.  But 
when  we  consider  his  age  and  want  of  experience,  we  are  driven  to 
the  conclusion  that  personally  he  could  not  care  for  the  wants  of  a 
child  so  young  and  helpless.  True  he  has  means  and  has  employed 
a  suitable  nurse,  yet  so  far  as  we  are  informed  this  nurse  is  a 
stranger  to  the  child,  and  of  course  does  not  feel  that  personal 
interest  in  its  welfare  as  would  be  felt  by  a  near  relative.  The 
grandparents  have  had  the  custody  of  the  child  since  its  birth,  are 
greatly  attached  to  it,  have  ample  means  to  provide  for  its  wants, 
and  have  the  judgment  and  experience  so  essentially  necessary  in 
rearing  a  child  of  its  age. 

It  seems  to  us  no  further  reasoning  is  necessary  to  convince  any- 
one that  it  is  better  for  the  child  to  remain  where  it  is  until  such  time 
as  its  age  and'condition  will  justify  the  father  in  assuming  its  custody. 
Vol.  XLVm  —  46 
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It  is  scarcely  necessary  to  notice  the  contract  which  is  alleged  to 
have  been  made  prior  to  the  death  of  the  wife  of  the  defendui.t  in 
error  Whatever  influence  this  should  have  upon  the  action  of  the 
parties  as  viewed  from  a  moral  standpoint,  we  are  not  inclined  to 
give  it  any  consideration  at  this  time  as  affecting  the  duty  of  the 
court  with  reference  to  the  present  interests  of  the  child. 

The  judgment  of  the  District  Court  is  reversed,  and  the  relation 
dismissed. 

Bwersed  and  dumissed. 

The  other  judges  concur. 


Sullivan  v.  Smith. 

^  (16  Neb.  476.) 

Alignment  for  creditors  —  by  one  partner. 

Where  one  partner  absconds,  leaving  the  partnersliip  insolvent,  the  other  maj 
make  a  general  assignment  of  the  partnership  property,  including  lands,  for 
the  benefit  of  creditors.     {See  note,  p.  859.) 


R 


EPLEVIX.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 


Hastings  <§  McOintie^  for  plaintiff  in  error. 

D.  C.  McKillip  and  John  H,  Ames^  for  defendant  in  error. 

Reese,  J.  This  is  an  action  of  replevin  instituted  by  the  defend- 
ant in  error,  the  assignee  of  Hennigen  and  Ash  ton,  against  the 
plaintiff  in  error,  in  the  District  Court  of  Seward  county.  No 
replevin  bond  having  been  given,  the  property  was  returned  to  the 
defendant  below,  and  the  action  was  prosecuted  as  one  for  damages, 
under  the  provisions  of  section  193  of  the  Civil  Code.  The  plaint- 
iff in  error,  being  the  sheriff  of  Seward  county,  and  having  the 
property  in  his  possession  under  an  order  of  attachment,  released 
it  to  the  attachment  defendant,  but  a  judgment  having  been  after- 
ward rendered  \\\  favor  of  the  plaintiff  in  the  action  in  which  the 
attachment  had  issued^  and  an  execution  having  been  issued,  the 
property  was  retaken  by  him,  levied  upon,  and  sold.     The  defend- 
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ant  in  error  claimed  said  property  by  virtue  of  an  assignment  made 
to  him  before  the  levy  by  the  firm  of  Hennigen  and  Ashton,  who 
were  the  owners  of  the  property  and  were  insolvent.  By*agree- 
ment  of  the  parties,  the  cause  was  referred  to  E.  J.  Hainer,  Esq., 
to  take  the  testimony  and  report  the  facts.  A  trial  was  had  before 
the  referee.  The  facts  fonnd  by  him  and  reported  to  the  District 
Court  were,  substantially,  that  on  the  14th  day  of  October,  1 880, 
Peter  Hennigen  and  W.  H.  Ashton  were,  and  had  been  since  Janu- 
ary 1, 1879,  engaged  in  business  as  partners,  in  Seward,  in  the  busi- 
ness of  pork  packing,  shipping  live  stock,  and  dealing  in  meats ; 
and  that  on  the  7th  day  of  October,  1880,  Hennigen,  without  the 
knowledge  or  consent  of  Ashton,  absconded,  taking  with  him  the 
proceeds  of  a  shipment  of  hogs,  amounting  to  the  sum  of  14,000, 
the  property  of  the  firm,  and  leaving  the  firm  insolvent,  and  that 
ho  thereafter  ceased  to  act  as  a  member  of  said  firm ;  that  on  the 
14th  day  of  October,  1880,  said  firm  were  possessed  of  both  per- 
sonal and  real  property,  the  title  to  a  part  of  the  real  estate  appear- 
ing of  recoixl  in  the  name  of  Hennigen  and  a  part  in  the  name  of 
Ashton,  and  none  of  it  was  in  the  name  of  the  firm.  On  the  last 
named  date,  Ashton,  after  making  diligent  inquii-y  for  Hennigen 
but  failing  to  ascertain  any  thing  of  his  whereabouts,  in  the  name 
of  and  as  sole  surviving  member  of  said  firm,  executed  and  deliv- 
ered to  the  defendant  in  error  a  deed  of  general  assignment  of  all 
the  property  of  said  firm  for  the  benefit  of  its  creditors.  At  this 
time  the  attachment  by  which  the  property  in  dispute  was  levied 
upon  had  been  issued,  and  it  was  apparent  that  more  would  follow, 
and  that  unless  the  property  was  secured  to  the  creditors  much  of 
it  would  be  consumed  in  litigation  between  rival  creditors,  but  that 
a  majority  of  the  creditors  had  knowledge  that  an  assignment  was 
about  to  be  made  and  none  objected  thereto ;  that  the  assign- 
ment was  made  in  good  faith  for  the  purpose  of  avoiding 
attachments  and  to  secure  a  fair  distribution  of  the  firm  prop- 
erty among  the  creditors;  that  the  assignee  duly  qualified  and 
took  possession  of  all  the  property,  including  the  property  in 
dispute,  and  caused  it  to  be  inventoried  and  appraised;  but 
that  a  portion  of  the  property,  amounting  in  value  to  the 
sum  of  $140,  was  inadvertently  omitted  from  the  appraise- 
ment and  inventory,  and  was  afterward  without  the  knowledge 
of  the  assignee,  fraudulently  appropriated  by  the  assignor  to  his 
own  use,  and  that  twenty-three  head  of  cattle  which  were  turned 
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over  to  the  assignee  were  not  inyentoried  or  appraised^  and  on  the 
3d  day  of  May,  1881,  the  defendant  in  error  fraudulently  turned 
them  out  to  be  levied  upon  by  an  individual  creditor  of  Hennigen, 
and  no  account  of  them  had  been  rendered  by  the  assignee  ;  that 
in  accepting  and  entering  upon  the  trust  created  by  the  assignment 
the  assignee  acted  in  good  faith  and  with  the  bona  fide  intention  of 
carrying  out  the  terms  of  the  assignment  without  fraud  or  collu- 
sion and  for  the  best  interests  of  all  concerned^  and  that  the  value 
of  the  property  in  dispute  in  this  action  was  t500. 

Upon  these  findings  of  fact  the  court  found  as  conclusions  of 
law  that  at  the  time  of  the  commencement  of  the  action  the  right 
of  property  and  the  right  of  possession  of  the  property  in  dispute 
were  in  the  plaintiff  (defendant  in  error),  and  that  said  property 
was  unlawfully  detained  by  the  defendant  (plaintiff  in  eiror),  and 
that  the  plaintiff  (defendant  in  error)  wns  entitled  to  judgment  for 
the  value  thereof.  Whereupon  judgment  was  rendered  in  favor  of 
the  defendant  in  error  for  the  sum  of  $500. 

[Omitting  minor  matters.] 

The  record  discloses  that  the  assignment  was  made  by  Ashton 
alone,  acting  for  the  firm  of  Hennigen  &  Ashton,  and  the  plaintiff 
in  error  insists  that  such  an  assignment  could  not  be  thus  made,  or 
rather  that  one  partner  cannot  without  the  consent  of  his  copartners 
make  a  valid  assignment  of  the  partnership  property,  especially 
when  the  property  so  assigned  consists  in  whole  or  in  part  of  real 
estate,  the  legal  title  to  which  is  held  by  the  partner  who  does  not 
join  in  or  assent  to  the  assignment,  and  that  under  the  rule 
declared  in  Heelan  v.  Hoagland,  10  Neb.  511,  there  being  no  power 
to  convey  real  estate,  the  whole  assignment  must  fall. 

On  these  questions  there  is  a  conflict  of  opinion  among  text 
writers  and  courts  of  last  resort.  But  we  think  from  a  careful  ex- 
amination of  the  authorities  at  our  command  it  is  pretty  generally 
conceded  that  whether  the  partnership  assets  consist  of  personfd 
or  real  property,  one  partner  may  assign  the  property  of  the  firm 
for  the  payment  of  firm  debts  when  the  other  partner  has  relin- 
quished all  control  of  the  partnership  affairs  and  consents  to  such 
assignment ;  and  if  he  absconds,  leaving  the  business  in  the  hands 
of  the  remaining  partner,  this  will  be  regarded  as  evidence  of  con- 
sent and  of  authority  to  the  remaining  partner  to  make  such 
assignment,  and  where  the  absence  of  the  partner  is  coupled  with 
oircnmstances  tending  to  show  such  authority,  especially  where 
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the  assignment  is  made  without  preferences^  or  in  an  extraor- 
dinary emergency,  the  assignment  will  be  sustained.  Burrill 
Assignments,  §  86;  Pars.  Part.  166;  Rumery  v.  McOuUoch,  54  Wis. 
565. 

The  evidence  and  finding  of  the  referee  show  clearly  that  Henni- 
gen  absconded,  taking  with  him  from  four  to  five  thousand  dollars, 
being  all  the  ayailable  funds  of  the  firm,  and  leaving  Ashton  to 
make  such  arrangements  with  the  firm  creditors  as  he  could,  or  in 
case  of  his  failing  to  do  so  the  firm  property  might  be  squandered 
in  litigation,  and  but  few  of  the  firm  debts  be  paid.  Ashton,  by 
the  employment  of  the  telegraph  and  detectives,  sought  to  ascertain 
his  whereabouts,  but  failed.  Creditors,  as  Hennigen  must  have  ex* 
pected,  were  clamoring  for  their  money.  Attachments  were  being 
issued  and  it  was  very  apparent  that  the  resources  of  the  firm  would 
be  exhausted  in  the  payment  of  costs  unless  some  transfer  could  be 
made  to  avoid  it.  It  cannot  be  doubted  that  Ashton  being  thus 
left  by  Hennigen  to  manage  the  affairs  of  the  firm  might  have  sold 
any  of  the  property,  real  or  personal,  in  payment  of  the  firm  debts. 
Then  why  can  he  not  sell  or  assign  it,  to  be  applied  pro  rata  upon 
those  debts  ?  It  was  evident  from  the  stai*t  that  the  personal 
property  would  be  inadequate  to  pay  them.  The  real  estate  must 
go  sooner  or  later. 

In  Dupuy  v.  Leavenworthy  17  Oal.  263,  Shelley,  one  of  the  firm 
of  Norris  &  Shelley,  had  absconded  leaving  both  real  and  personal 
property  in  the  possession  of  Norris,  his  partner.  Norris  sold  the 
personal  property  and  transferred  the  real  estate  to  Davis  by  the 
firm  name  of  Morris  &  Shelley,  who  conveyed  to  the  plaintiff. 
Afterward  Shelley  returned  and  conveyed  his  interest  in  the  real 
estate  to  Baker,  one  of  the  defendants.  Field,  Gh.  J.,  in  writing 
the  opinion  of  the  court,  says  :  ''  The  real  and  beneficial  interest 
which  each  partner  possesses  in  the  partnership  property  is  the 
balance  coming  to  him  after  the  payment  of  the  partnership  debts 
and  the  settlement  of  accounts  with' his  copartners.  And  in  view 
of  equity  it  is  immaterial  in  whose  name  the  legal  title  of  the 
property  stands,  whether  in  the  individual  name  of  one  copartner 
or  in  the  joint  names  of  all.  *  *  *  The  possessor  of  the 
legal  title  in  such  case  holds  the  estate  in  trust  for  the  purposes  of 
the  copartnership.  Each  partner  has  the  equitable  interest  in  the 
property  until  such  purposes  are  accomplished.  Upon  the  dissolu- 
tion of  the  copartnership  by  the  death  of  one  of  its  members,  the 
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sarviying  partner,  who  ie  charged  with  the  duty  of  paying  the 
debts,  can  dispose  of  the  eqaitable  interest,  and  the  purchaser  can 
compel  the  heirs  at  law  of  the  deceased  partner  to  perfect  the  par- 
chase  by  the  conveyance  of  the  legal  title.  Andrew's  Heirn  y. 
Brown's  Adm*r,  21  Ala.  443;  Dehnonico  y.  Ouillaume,  2  Sand.  Gh. 
367.  Under  the  special  circumstances  of  this  case  —  Shelley  hay- 
ing absconded  with  all  the  available  funds  of  the  firm,  leaving 
Norris  without  sufficient  means  to  pay  the  debts  of  the  copartner- 
ship, and  the  personal  property  having  been  in  good  faith  first 
exhausted  and  found  to  be  insufficient  —  it  is  not  perceived  why 
the  same  rule  which  governs  as  to  the  authority  of  the  surviving 
partner  should  not  apply.  We  think  it  does  apply;  and  that 
under  the  circumstances  stated,  the  equitable  right  and  interest  to 
the  one  undivided  half,  the  legal  title  to  which  stood  in  Shelley's 
name,  passed  by  the  conveyance  to  Davis." 

In  Rumery  v.  McCuUochy  54  Wis.  565,  the  Supreme  Court  of 
Wisconsin  held,  citing  authorities,  that  an  assignment  by  one 
member  of  a  firm,  made  after  a  former  ineffectual  assignment  by 
both  partners,  was  sufficient  to  convey  the  real  estate  of  the  firm, 
the  former  assignment  being  held  to  imply  authority  and  consent 
that  the  assignment  iu  question  should  be  made. 

In  Parsons  on  Partnership,  166,  it  is  stated  that  the  weight 
of  authority  sanctions  the  right  of  one  partner  to  assign  the  whole 
property  in  trust  for  all  the  creditors,  especially  if  done  without 
any  preferences  of  any  kind.  And  in  a  note  to  this  text  he  says : 
''As  to  what  is  actually  established  by  the  cases,  it  seems  to  be 
pretty  generally  admitted  and  laid  down  that  one  partner  may 
make  a  valid  general  assignment  of  all  the  partnership  property  to 
trustees  for  creditors,  if  such  act  is  justified  by  the  situation  of  the 
firm  at  the  time,  and  if  the  other  partners  are  absent  from  the 
country  or  have  made  the  assignor  sole  managing  partner,  or  if  in 
any  way  expressly  or  by  implication  they  may  be  supposed  to  have 
conferred  upon  the  assigning'  partner  sufficiently  extensive  au- 
thority."  In  support  of  this,  many  authorities  are  cited  by  the 
author. 

We  thei^fore  conclude  that  under  the  circumstances  of  the  case 
Ashton  had  the  right  and  implied  authority  to  make  the  assign- 
ment in  question,  conveying  both  real  and  personal  property,  and 
that  said  assignment  conveyed  to  the  assignee  the  property  in  dis- 
pute, and  that  the  finding  of  the  referee  and  the  decision  of  the 
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District  Court  should  be  Bustained.     The  judgment  of  the  District 
Court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 

NoTK  BY  THE  Rbforter. —  In  Bumery  v.  McOuUoeh,  54  Wis.  5(S5,  the  court 
flaid  :  '*  In  Parsons  on  Partnership,  section  166,  the  learned  author,  upon  a  re- 
view of  the  authorities,  states  in  liis  text :  '  We  think  the  weight  of  authority 
sanctions  his  (one's  partners)  assig^ning  the  whole  property  in  trust  for  all  the 
creditors,  especially  if  this  be  done  without  preference  of  any  kind  ; '  and  in 
his  note  to  this  text  he  says :  '  As  to  wliat  is  actually  established  by  the  cases, 
it  seems  to  be  pretty  generally  admitted  and  laid  down  that  one  partner  may 
make  a  valid  general  assignment  of  all  the  partnership  property  to  trustees  for 
creditors,  if  such  an  act  is  justified  by*  the  Hituation  of  the  firm  at  the  time, 
and  if  the  other  partners  are  absent  f mm  the  country,  or  haye  made  the  as- 
signor sole  managing  partner,  or  if  in  any  other  way,  expressly  or  by  implica- 
tion, they  may  be  supposed  to  haye  conferred  upon  the  assigning  partner  suffi- 
ciently extensiye  authority.' 

"  In  Brooks  v.  StUlivan,  82  Wis.  444,  it  seems  to  be  implied  that  if  the  non- 
assigning  partner  is  not  present, or  so  near  at  hand  that  he  could  at  the  time  be 
consulted,  the  assignment  would  be  yalid  if  executed  by  one  partner. 

*'In  the  leading  case  of  Anderson  v.  Tompkins,  1  Brock.  456,  one  of  the 
partners  had  embarked  for  England,  and  the  remaining  partner  made  an  as- 
signment with  preferences,  and  it  was  held  yalid  by  the  opinion  of  Chief  Jus- 
tice Marshall.  This  learned  chief  justice  gave  a  similar  opinion  in  Harri" 
son  y.  Sterry,  5  Cranch,  289,  in  a  case  where  the  non-assigning  partner  re- 
sided in  London,  England,  and  the  assignment  was  made  by  his  partner  in  the 
city  of  New  York,  where  he  had  the  management  of  the  business.  Following 
and  approving  the  case,  is  the  case  of  Bobinson  v.  Crowder,  4  McCord  (Law), 
519  ;  17  Am.  Dec.  762,  where  some  of  the  partners  resided  in  Liyerpool,  Eng- 
land, who  made  the  assignment,  and  the  others  in  Charleston,  South  Carolina. 
The  case  of  MeCuUough  v.  Sommerome,  8  Leigh,  415,  was  of  a  similar  charac- 
ter, and  Anderson  v.  Tompkins,  is  especially  approyed. 

*'  In  DeekardY.  Case,  5  Watts,  22;  80  Am.  Dec.  287.  the  non-assigning  partner 
had  left  the  country,  and  the  assigno^^i^^  ^^  ^^Id  yalid  for  that  reason.  In 
Fisher  y.  Murray,  1  E.  D.  Smith,  841,  it  was  held  that  an  assignment  by  one 
partner  without  preference  will  be  upheld  if  it  be  shown  that  it  was  made  under 
circumstances  that  rendered  it  impossible  to  consult  the  other  partners.  In 
WHUs  y.  March,  80  N.  Y.  844,  the  non-assigning  partner  had  absconded,  and 
the  assignment  by  the  other  was  held  good.  Many  other  authorities  might  be 
cited  to  show  that  the  last  assignment,  made  by  Bigler  alone,  after  his  partner 
Parks  had  oonyeyed  away  all  his  interest  in  the  property  of  the  firm,  and 
had  left  the  United  States  for  permanent  residence  and  business  in  another 
country,  and  had  not  returned,  and  the  firm  was  insolvent  and  had  sus- 
pended business,  is  a  valid  assignment  and  made  upon  sufllcient  implied 
authority/* 
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The  decision  in  WtXUi  v.  Mo^reh,  80  N.  Y.  844.  cited  above,  was  pat  on  the 
ground  of  anthoritj,  to  be  implied  from  a  letter  written  by  the  absconding 
partner  to  his  copartner,  and  the  reasoning  of  the  court  seems  to  negative  the 
idea  that  the  mere  absconding  furnishes  the  requisite  authority.  Wright,  J. . 
says  :  "  The  right  and  power  of  one  partner  to  make  a  general  assignmeut 
of  all  the  funds  and  effects  of  the  partnership  to  a  trustee  for  the  payment  of 
debts,  has  undergone  much  discussion  in  the  courts.  The  point  was  distinctly 
presented  to  this  court  in  the  case  BMnstm  v.  Oregory  et  al.,  decided  at  the 
last  December  term.*  In  that  case  two  of  three  partners  made  the  assignment, 
giving  preferences  without  the  knowledge,  consent  or  authority  of  the  third 
partner,  and  in  his  absence  from  the  country  ;  but  he  never  in  writing  or  ver- 
bally assented  to  it,  but  on  the  contrary  dissented.  We  held  the  assignment 
invalid,  our  judgment  proceeding  upon  the  ground  that  it  was  not  competent  for 
the  two  partners  without  the  assent  or  authority  of  the  third,  to  make  a  general 
assignment  of  the  partnership  property  .to  a  trustee  for  the  payment  of  debts. 
Our  opinion  was  that  no  such  authority  could  be  implied  from  the  partnership 
relation.  Each  partner  possesses  an  equal  and  general  power  and  authority  in 
behalf  of  the  firm,  to  dispose  of  the  partnership  property  and  effects,  for  any 
and  all  purposes  within  the  scope  of  the  partnership  and  in  the  course  of  its 
trade  and  business.  As  agent  of  the  firm  he  may  sell  or  mortgage,  pledge, 
apply  or  otherwise  dispose  of  the  firm  effects,  for  partnership  purposes  ;  may 
assign  the  iinn  property  as  security  for  antecedent  debts,  as  well  as  debts 
thereafter  to  be  contracted  on  its  account ;  and  there  are  cases  holding  that 
his  authority  even  extends  to  a  transfer  or  pledge  of  all  the  partnership  efoets 
directly  to  a  creditor,  in  payment  or  for  the  security  of  a  debt  due  from  the 
company,  though  the  tendency  and  ultimate  effect  of  sach  a  transaction  may 
be  to  destroy  the  partnership  business.  Mahbett  v.  WhUe,  12  N.  Y.  442,  and 
cases  cited.  But  the  authority  of  each  of  several  partners  as  agent  of  the  firm, 
v^  necessarily  limited  to  transactions  within  the  scope  and  objects  of  the  part- 
nership, and  in  the  course  of  its  trade  or  affairs.  A  general  assignment  to  a 
trustee  of  all  the  funds  and  effects  of  the  partnership  for  the  benefit  of  cred- 
itors, is  the  exercise  of  a  power  without  the  scope  of  the  partnership  enter- 
prise, and  amounts  of  itself  to  a  suspension  or  dissolution  of  the  partnership 
itself.  It  is  no  part  of  the  ordinary  business  of  iIk'  co- partnership,. but  outside 
and  subversive  of  it.  No  such  authority  us  that  can  be  implied  from  the  part- 
nership relation."  Johnson,  J.,  said  that  the  letter  gave  express  authority, 
and  rendered  it  '*  wholly  unnecessary  to  examine  the  question  as  to  the  implied 
power  of  a  partner  in  such  a  case." 

The  subject  is  very  exhaustively  examined  in  Burrill  on  Assignments,  and 
this  author  concludes  (section  486),  that  "  where  a  partner  has  relinquished  all 
control  of  the  partnership  affairs  by  absconding,  this  will  be  regarded  as  evidence 
of  an  authority  to  the  remaining  partners  to  make  an  assignment,  either  with 
or  without  preferences. "  To  this  he  cites  WeUesv.  March,  supra,  which  as 
we  show,  is  not  an  authority  for  that  doctrine,  and  other  New  York  eases  of 
less  authority,  and  one  Pennsylvania  case,  which  is  not  in  point,  because  the 
assignment  there  was  directly  to  certain  creditors  in  payment  of  debts. 

*  Not  reported. 
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We  think  therefore  we  are  justified  in  saying  that  this  qaestion  is  by  no 

well  settled. 

See  Loth  v.  Pi&rpoint,  58  Iowa,  469  ;  s.  c.>  48  Am.  Rep.  132;  Matter  of  Ban- 
ieU,  14  B.  I. 


Levi  v.  Lathak« 

(16  Neb.  009.) 
Pwrinership  —  non-trading — note. 

One  member  of  a  firm  of  livery-stable  keepers  cannot  bind  the  firm  by  a  note 
in  the  firm  name  for  his  private  debt,  in  the  absence  of  express  anthority, 
necessity  or  custom.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Watson  i£  WodehtmsSj  0.  P.  Mason,  B.  2>.  Steams,  for  plaintiff" 
in  error. 

L.  0.  Burr,  for  defendant  in  error. 

Reese,  J.  This  action  is  apon  a  promissory  note  execnted  in 
the  firm  name  of  Monroe  &  Levi.  The  plaintiff  in  error  and  one 
Horace  Monroe  were  engaged  in  the  business  of  keeping  a  livery 
stable  under  the  firm  name  of  Monroe  and  Levi.  During  the  ex- 
istence of  the  partnership,  Monroe  borrowed  of  the  defendant  in 
«rror  the  sum  of  1200,  and  executed  to  her  a  promissory  note  of  the 
firm  for  that  amount  due  in  ninety  days.  This  money  was  bor- 
rowed by  Monroe  for  his  own  individual  use,  without  the  knowl- 
-edge  or  consent  of  Levi,  and  none  of  it  was  used  by  the  firm  or 
went  into  the  assets  of  the  partnership. 

We  think  the  law  is  well  settled  that  one  member  of  a  non-trad- 
ing partnership  has  no  authority  to  bind  his  copartner  by  a  note 
made  by  him  in  the  firm  name  without  express  authority  therefor 
from  his  copartner,  or  unless  the  giving  of  such  instrument  is  nec^ 
^ssary  to  the  carrying  on  of  the  partnership  business,  or  is  usual  in 

*  To  same  effect,  Deardorf  v.  Thacher  (78  Mo.  128),  47  Am.  Rep.  05;  Friend  v. 

Duryee  (17  Fla.  Ill),  a5  Am.  Rep.  80. 
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similar  partnerships ;  and  the  burden  is  upon  the  party  suing  on  a. 
note  given  by  one  mem1)er  of  such  firm  to  prove  such  authority, 
necessity,  or  usage.  Smith  v.  Sloan,  37  Wis.  285  ;  s.  c,  19  Am.  Rep. 
757 ;  EimWo  v.  BuUiliy  22  How.  256  ;  Zud  v.  Bowefi,  78  HI.  234  ; 
Oremskule  v.  Dower,  7  B.  &  C.  635  ;  Ulery  v*  Oinrich,  57111.  531; 
Hunt  V.  Chapin,  6  Lans.  139. 

The  testimony  introduced  on  the  trial  of  the  cause  in  the  Dis- 
trict Court  does  not  disclose  any  such  authority,  necessity,  or  usage, 
and  there  is  nothing  in  the  record  which  will  sustain  a  conclusion 
that  either  existed.  It  is  true  there  was  proof  that  the  firm  at  one 
time,  and  prior  to  the  giving  of  the  note  set  out  in  the  petition  of 
the  defendant  in  error,  borrowed  of  the  defendant  in  error  the  sum 
of  $500  but  this  transaction  was  made  by  both  members 
of  the  firm  acting  together,  both  being  present  at  the  time  the 
note  was  given  and  the  money  received,  and  from  this  transaction 
we  fail  to  see  wherein  any  conclusion  can  be  drawn  that  any  au- 
thority was  given,  either  express  or  implied,  to  one  member  of  the 
partnership  to  bind  the  firm  by  the  execiition  of  the  note  declared 
on. 

From  the  testimony  introduced  on  the  trial,  we  are  satisfied  that 
the  firm  of  Monroe  &  Levi  was  a  non-trading  partnership. 

On  the  trial  the  court  instructed  the  jury  as  follows  :  *'If  the 
jury  finds  from  the  testimony  that  the  firm  of  Monroe  &  Levi  had, 
before  the  giving  of  the  note  sued  on,  and  but  a  short  time  prior 
thereto,  borrowed  money  from  the  plaintiff,  you  are  instructed  that 
the  borrowing  of  such  money  was  holding  out  to  the  plaintiff  that 
she  might  loan  to  the  firm,  at  the  request  of  either,  other  sums  un- 
til she  was  notified  by  the  firm  or  either  member  thereof  that  the 
firm  had  ceased  to  borrow  money  for  its  use,"  To  the  giving  of 
this  instruction  the  plaintiff  in  error  excepted. 

The  plaintiff  in  error  asked  the  court  to  give  to  the  jury  the  two 
following  instructions : 

*'  2d.  The  jury  are  further  instructed  that  where  a  note  is  given 
in  the  name  of  the  firm  by  one  partner  in  payment  of  his  own  in- 
dividual debt,  the  law  raises  a  presumption  that  it  was  done  with- 
out the  knowledge  or  consent  of  the  other  partner,  and  the  burden 
of  proving  said  knowledge  and  consent  is  upon  the  party  alleging 
it." 

"  4th.  The  jury  are  further  instruct^ed  that  if  you  find  from  the 
(evidence  that  Monroe  gave  the  note  in  controversy  in  the  name  of 
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the  firm  of  Monroe  &  Levi  for  money  borrowed  by  him  (Monroe) 
without  the  consent  of  Leyi,  then  you  will  find  for  the  defendant 


The  conrt  refosed  to  give  these  instructions,  to  which  the  plaint- 
iff in  error  excepted. 

In  giving  the  first  instruction  above  quoted,  and  in  refusing  to 
give  the  two  last,  we  think  the  court  erred,  the  first  being  in 
conflict  with  the  law  applicable  to  such  partnerships  as  hereinbefore 
stated,  and  the  two  last  being  in  harmony  with  that  rule. 

The  judgment  of  the  District  Court  is  reversed  and  a  new  trial 
ordered. 

Reversed  and  remanded. 

The  other  judges  concur. 


o^sss 
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CB  W.  Va.  36.) 
Wm —  amiatian — supplying, 

A  teetalor  gave  to  his  wife  one-third  of  all  his  personal  property,  and  the  nae  nf 
any  land  she  might  need  for  life ;  and  to  a  daoghter  one  hondred  acres  of  land; 
and  then,  after  some  minor  hequests^gave  '*  the  rest  of  mj  estate  personal"  to 
his  fooT  sons  and  the  children  of  a  daughter.  In  a  oodidl  he  recited  that  he 
had  disposed  of  his  "estate  real  and  personal/'  and  had  "heqaeathed 
two-thirds  of  said  estate  "  to  said  sons  and  grandchildren,  and  revoked  the 
share  left  to  a  certain  son.  Held,  that  the  ooart  could  not  supply  the  words 
'*  real  and  "  before  "  personal,"  in  the  will,  and  that  the  testator  died  intes- 
tate as  to  all  his  real  estate  except  the  one  hundred  acres. 

SUIT  for  construction  of  will  and  partition.    The  opinion  states 
the  case. 

A.  C,  Houston,  for  appellants. 

Johnson,  Pres.  Joseph  Oraham  by  his  will  made  the  foUowin^^ 
bequests  :  "In  the  first  place  I  give  to  my  beloved  wife  Bebecca 
one-third  of  all  my  personal  property,  and  also  any  use  she  may 
have  need  of  any  jpart  of  my  land,  that  may  be  in  possession  of  her 
<;hildren  during  her  life,  in  proportion  to  what  they  possess. 
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'^  And  in  the  second  place,  I  give  my  danghter  Betsey  Ballenger 
one  hundred  acres  of  land  where  she  now  liyes,  to  be  laid  off  accord- 
ing to  a  writing  in  her  &Yor,  and  not  to  be  of  the  two  hundred  and 
eighty-six  acre  survey  which  is  given  by  her  grandfather's  will  to 
her  mother. 

*^  I  also  give  to  my  daughter  Florence  Nowlan  ten  dollars  worth 
of  property. 

^'  I  also  give  to  my  daughter  Jane  and  her  daughter  Martha  each 
one  dollar  a  piece,  and  the  rest  of  my  estate  personal,  to  be  divided 
equally  among  my  four  sons,  and  the  children  of  my  daughter 
Bebeoca  Ballenger,  and  if  they  should  all  die  without  issue  their 
part  of  my  estate  is  to  be  divided  among  my  sons  and  their  heirs  as 
the  case  may  be. 

'^  Qiven  under  my  hand  and  seal  this  26th  day  of  September,. 
1854. 

'  ^  Joseph  Graham,     [seal.  ] 

"  CODICIL. 

''  Having  made  my  last  will  and  testament  of  my  estate,  real  and 
personal,  on  the  26th  day  of  September,  1854,  and  in  the  said  will 
I  have  bequeathed  two-thirds  of  said  estate  to  my  four  sons  and  the 
three  children  of  my  daughter  Bebecca  Ballenger,  and  I  hereby  re- 
voke that  share  of  said  estate  which  is  left  to  my  son  Lanty  Gra- 
ham, and  after  all  my  just  debts  are  paid  the  balance  to  be  divided 
among  three  sons  and  Bebecca's  children,  as  witness  my  hand  and 
seal  this  18th  day  of  October,  1854. 

•  *  Joseph  Graham,     [seal.  ]  " 

The  will  and  codicil  were  admitted  to  probate,  in  May,  1858. 

In  a  suit  in  the  Circuit  Court  of  Monroe  county,  to  have  the  will 
construed  and  partition  made  of  the  real  estate,  of  which  the  said 
Joseph  Graham  died  seised,  it  appeared  that  the  legal  title  to  about 
eighteen  hundred  and  twenty-one  acres  of  land  was  in  said  Graham; 
and  it  appeared  that  he  had  advanced  to  some  of  his  children  lands, 
and  given  them  title  bonds  therefor ;  to  his  daughter  Elizabeth,  one 
hundred  acres,  valued  at  1300  ;  to  John  Graham  seventy-five  acres, 
valued  at  1262.50  ;  to  David  Graham  one  hundred  and  thirty-five 
acres,  valued  at  1405  ;  to  the  plaintiff,  James  Graham,  one  hundred 
and  thirty-nine  acres,  valued  at  $417. 

By  a  decree  rendered  in  the  cause  on  the  21st  day  of  October, 
1879,  the  court  construed  said  will  and  held,  ''that  the  real  estate 
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of  Joseph  Orahsm,  deceased,  passed  under  the  said  will  to  Dayid 
Graham,  John  Graham,  James  Graham  and  the  children  of  Rebecca 
Ballenger,  and  that  Florence  Nowlan  took  nothing  under  said  will 
except  the  specific  bequest  of  $10."  The  decree  proceeds  to  ap- 
point three  commissioners  to  lay  off  said  land  into  four  equal  parts 
and  to  assign  the  same,  one  to  David  Graham,  one  to  John  Graham, 
one  to  James  Graham  and  the  other  to  the  children  of  Bebecca 
Ballenger,  and  report  to  the  court,  so  that  a  final  decree  could  be 
made. 

From  this  decree  Lanty  Graham  and  the  heirs  of  Florence  Now- 
Ian  appealed,  and  assign  as  error,  that  the  court  held  that  Joseph 
Graham  by  his  will  disposed  of  all  his  real  estate. 

It  is  eyident  from  the  decree  of  the  Circuit  Court  that  words 
were  supplied  in  order  to  make  effectual  the  supposed  intent  of  the 
testator.  It  was  held  hv  this  court  in  Houser  v.  Ruffner,  18  W. 
Va.  244,  that  in  construing  wills,  words  and  expressions  of  doubtful 
meaning  will  not  bo  (construed,  if  it  can  be  avoided,  so  as  to  create 
an  intestacy.  The  testator  having  made  his  will,  will  be  presumed 
to  have  intended  to  dispose  of  his  whole  estate,  unless  the  contrary 
plainly  appear.  While  this  is  true,  there  is  another  rule  quite  as 
binding  on  the  court  in  the  construction  of  a  will,  viz.,  that  the 
heir  must  not  be  disinherited,  unless  it  is  done  ))y  the  express  terms 
of  the  will  or  by  necessary  implication.  Irwiii  v.  Zane^  15  W.  Va. 
646.  The  heir  at  law  never  takes  by  the  act  or  intention  of  the  tes- 
tator. His  right  is  paramount  to  and  independent  of  the  will,  and 
no  intention  of  the  testator  is  necessary  to  its  enjoyment.  On  the 
contrary,  such  right  can  only  be  displaced  or  precluded  by  direct 
words  or  plain  intention,  evincing  a  desire  upon  the  part  of  the  tes- 
tator, that  he  shall  not  take,  etc.  He  needs  no  argument  or  con- 
struction showing  intention  in  his  favor  to  support  his  claim.  They 
belong  to  the  party  claiming  under  the  will  and  in  opposition  to 
him.  AngtistitsY.  Seabolt,  3  Mete.  (Ky.)  155.  In  Oresfoett  v.  Law- 
son,  7  Gill  &  Johns.  227,  it  was  held,  that  the  heir  being  favored 
in  law,  there  should  be  no  strained  construction  to  work  a  disheri- 
son, where  the  words  are  ambiguous. 

In  the  will  before  us,  in  order  to  make  effectual  the  supposed  in- 
tent of  the  testator,  to  disinherit  several  of  the  heirs,  the  clause  in  the 
will  which  provides,  ''and  the  rest  of  my  estate  personal  to  be  di- 
vided equally  among  my  four  sons  and  the  children  of  my  daughter 
Rebecca  Ballenger,"  was  changed  by  the  interpolation  of  the  words 
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''  real  and/'  so  as  to  read,  ^^  and  the  rest  of  my  estate  real  and  personal, 
to  be  equally  divided,  etc."     Was  the  interpolation  of  those  words 
justifiable,  and  did  the  intention  of  the  testator  as  gathered  from 
the  whole  will  require  that  they  should  be  interpolated  ?    The  in- 
tention of  the  testator  must  be  gathered  from  the  will  itself  when- 
ever it  is  possible  to  do  so.     Every  word  is  to  have  its  effect,  pro- 
vided an  effect  can  be  given  to  it  not  inconsistent,  with  the  general 
intent  of  the  whole  will  when  taken  together,  and  no  word  is  to  be 
rejected  unless  there  cannot  be  a  rational  constniction  of  the  will 
with  the  word  as  it  is  found.    Nor  is  it  necessary  to  take  all  the 
words  in  the  order  in  which  they  are  placed,  as  the  court  may  by 
transposition  so  arrange  them  as  to  comply  with  the  intention  of 
the  testator.    But  in  no  case  where  the  words  are  plain  and  une- 
quivocal is  a  transposition  to  be  made  in  order  to  create  a  different 
meaning  aiid  construction  from  that  which  they  naturally  had  as 
written,  much  less  to  let  in  different  devisees  and  legatees,  or  ex- 
clude those  already  provided  for.     Where  a  former  clause  is  express 
and  particular  no  subsequent  clause  shall  be  permitted  to  enlarge 
it  if  the  two  clauses  can  stand  together.     When  a  testator  in  the 
disposal  of  his  property  overlooks  a  particular  event  or  matter, 
which  had  it  occurred  to  him  he  would  probably  have  guarded 
against,  the  court  will  not  employ  or  insert  the  necessary  clause  for 
the  purpose  of  supplying  the  omission.     And  though  the  inference 
of  intention  be  more  or  less  strong  yet  if  not  necessaiy  or  indubit 
able  the  court  will  not  aid  the  supposed  intention  by  adding  or  sup- 
plying words.     Avgustus  v.  Seaboli,  3  Mete.  (Ky.)  155.     All  the 
parts  of  a  will  are  to  be  construed  in  relation  to  each  other  so  as  if 
possible  to  form  one  consistent  whole. 

TJie  inconvenience  or  absurdity  of  a  devise  is  no  ground  for  vary- 
ing the  construction  where  the  terms  are  unambiguous.  But  when 
the  intention  is  obscured  by  conflicting  expressions,  it  is  to  be 
sought  in  a  rational  and  consistent  rather  than  in  an  irrational  and 
inconsistent  purj)ose. 

Words  and  limitations  may  be  transposed,  supplied  or  rejected 
when  the  immediate  context  or  the  general  scheme  of  the  will  war- 
rants it,  but  not  merely  on  a  conjecture  or  hypothesis  of  the  testa- 
tor's intention.     Jackson  v.  Hoover,  20  Ind.  511. 

In  the  construction  of  wills  the  rule  that  the  general  intent  to 
dispose  of  the  whole  property  should  prevail  in  i)reference  to  any 
particulai'  intent  applies  to  cases  where  there  is  an  intention  ex- 
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hibited  to  make  a  certain  disposition  of  the  property,  and  the  mode 
of  execating  that  intention  is  erroneously,  defectively  or  illegally 
prescribed  in  the  will,  and  not  to  cases  where  there  is  a  clear  inten- 
tion to  effect  another  purpose  distinct  and  differing  from  the  gene- 
ral object.  If  the  testator  uses  language  which  can  be  construed 
so  as  to  carry  the  general  intent  and  purpose  into  effect,  it  is  the 
duty  of  the  court  to  so  construe  the  language  as  to  accomplish  that 
object^  but  the  court  is  not  authorized  to  supply  omissions  by  add- 
ing words  even  for  such  a  purpose.  The  testator  must  express  his 
intention  or  use  such  language  as  will  enable  the  court  to  ascertain 
what  his  intention  is  in  order  to  make  it  effectual.  Ptckenng  v. 
Langdon,  22  Me.  413.  When  implications  are  allowed  they  must 
be  such  as  are  necessary  or  at  least  highly  probable,  and  not  merely 
possible.  In  construing  a  will  conjecture  must  not  be  taken  for 
implication.  Necessary  implication  means  so  strong  a  probability 
of  intention  that  any  intention  contrary  to  that  imputed  to  the 
testator  cannot  bf  supposed. 

The  whole  will  taken  together  must  produce  the  conviction  that 
the  testator's  intention  was  to  create  the  estate  raised  by  implica- 
tion.    McCorory  v.  Leeh^  14  N.  J.  £q.  70. 

I  will  give  from  a  number  of  the  adjudicated  cases  some  instances 
of  the  supplying  of  words.  In  Lynch  v.  Hilly  6  Munf.  114,  it  was 
held  that  in  supplying  words  in  a  will  it  is  the  most  correct  course  to 
supply  such  only  as  it  is  evident  the  testator  intended  to  use  and 
not  such  also  as  would  be  necessary  to  effectuate  the  supposed  in- 
tention of  the  testator.  In  that  case  the  words  of  a  contingent 
limitation  being  '^  in  case  S.  N.  C.  without  issue  of  body  lawfully 
begotten  then,*'  etc.,  the  words  *'  die"  and  "her"  may  be  supplied 
as  evidently  intended  by  the  testator,  but  not  the  word  "leaviijg,"^ 
which  he  might  not  have  known  to  be  necessary  in  law  to  give  the 
limitation  effect,  and  therefore  might  not  have  intended  to  use. 

In  Dew  V.  Barnes^  1  Jones  £q.  149,  the  provision  of  the  will  was 
"  if  either  of  my  should  die  without  a  lawful  heir,  the  longest  lived 
heirs  the  whole  of  both  estates."  Battle,  J.,  said  :  "The  word 
'  either,'  taken  by  itself,  signifies  one  or  another  of  any  number,  but 
it  is  here  confined  to  two  by  force  of  the  word  'both,'  which  signi- 
fies *  two '  considered  as  distinct  from  others  or  by  themselves. 
The  omitted  word  or  words  then  is  or  are  'sons'  or  'two  sons ; ' 
and  it  is  so  plain  that  such  and  no  other  was  the  testator's  meanings 
tiiat  no  argument  can  make  it  plainer." 
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la  Sessoins  y.  SesmmUy  2  Dey.  ft  B.  453,  the  word  ''dollars"  was 
supplied  after  the  words  ''  five  hundred ''  it  being  clear  from  the 
will  that  that  was  the  intention. 

In  Qeiger  y .  €Mger,  4  MoOord,  418,  in  a  bequest  to  a  wife 
the  testator  said :  ''All  my  household  furniture  and  the  increase 
of  the  said  negroes  during  her  natural/'  The  word  "life"  was 
supplied. 

In  Reid  v.  Hancocky  10  Humph.  368,  the  bequest  was  :  "I  giye 
to  my  wife  all  my  property  during  her  widowhood,  until  my  chil- 
dren become  of  lawful  age.  After  that  eyent  I  wish  it  equally  di- 
vided among  them."  It  was  held  that  the  manifest  intent  of  the 
testator  to  give  all  his  property  to  his  wife  during  her  widowhood 
or  until  his  children  should  become  of  lawful  age,  and  on  the 
happening  of  either  of  these  events  to  divide  it  equally  between 
the  wife  and  children ;  and  to  carry  out  manifest  intention  the 
oourt  will  supply  words  and  disregard  strict  grammatical  con- 
struction. 

In  KMogg  v.  Mix^  37  Conn.  243,  the  language  of  the  will  was  : 
"  After  paying  my  debts  I  give  to  my  beloved  wife  G.  in  trust  for 
the  maintenance  of  herself  during  her  life  and  of  my  daughter  fi. 
so  long  as  she  remains  single ;  and  to  my  son  O.  1400  a  year  to  be 
paid  to  him  by  my  trustees."  A  preyious  clause  had  given  the 
entire  estate  to  trustees  for  the  purposes  to  be  stated  in  the  wilL 
No  other  disposition  of  the  income,  which  was  over  $4,000  a  year, 
was  made  during  the  life  of  the  widow  ;  but  the  income  was  given 
to  the  children  after  her  death,  and  any  appropriation  of  any  part 
of  the  principal  of  the  estate  before  her  death  was  forbidden,  un- 
less with  her  consent ;  and  there  was  a  provision  that  she  should 
have  the  entire  use  of  her  portion  of  the  estate  until  her  death. 
Held,  that  it  was  clear  that  the  testator  intended  to  give  his 
widow  the  net  income  of  the  estate  during  her  life,  except  the 
$400  given  to  his  son,  and  that  these  words  should  be  supplied  in 
construing  the  legacy  to  her. 

In  McKetihan  v.  Wilson,  53  Penn.  St.  74,  it  was  held,  that  when 
the  omission  or  insertion  of  words  has  left  unexpressed  or  wrongly 
expressed  what  from  the  whole  tenor  of  the  will  was  the  intention 
of  the  fcestator,  the  court  will  permit  the  will  to  be  read  as  if  the 
words  had  been  inserted  or  omitted.  But  this  is  to  be  done  only 
when  such  intention  is  clear  beyond  a  reasonable  doubt  by  the  will 
itself,  except  in  some  cases  of  latent  ambiguity.  The  rule  applies 
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to  a  defectiyely  expressed  intent.  If  from  the  will  the  intent  can- 
not be  gathered,  words  cannot  be  supplied  to  disclose  an  intent  In 
that  case  it  was  held,  that  the  word  "children"  may  include 
'^  grandchildren,"  where  succession  is  eyidently  intended. 

In  Zerbe  v.  Zerbe,  84  Penn.  St.  147,  the  testator's  will  contained 
this  clause  :  ''  First,  I  give  and  bequeath  unto  my  son  Edward  and 
Peter  and  my  daughter  Catharine  and  Mary,  my  daughter's  child- 
ren Daniel,  John,  Elizabeth  and  Emma  Mull  they  shall  stand  in 
equal  shares,  that  is  to  say  Mary's  children  shall  have  the  share  of 
their  mother.  Item,  my  son  Daniel  and  Jarrett  and  my  daughter 
Sarah  and  Louisa's  child  Edward  Hummel  they  shall  have  nothing 
of  my  estate,  they  hate  more  now  than  their  shares  would  come 
to.  Last  and  also  I  appoint  my  son  Edward  and  John  Zimmerman 
farmer  as  my  executors  of  this  my  last  will  and  testament  and  they 
shall  have  a  right  to  sell  the  property  and  make  it  into  money, 
when  they  think  fit  to  do  so,  or  when  it  will  bring  the  most  money." 
Held,  that  this  will  carried  all  the  real  and  personal  estate  of  the 
testator  to  those  mentioned  in  the  first  clause,  and  that  the  word 
'^  estate  "  belonged  to  the  first  clause  of  the  will  as  well  as  the  sec- 
ond, and  that  the  word  ''  shares  "  in  the  first  clause  corresponds 
to  the  same  word  in  the  last  clause,  and  both  refer  to  the  same 
estate. 

In  Varner^s  Appeal,  87  Penn.  St  422,  the  testator  devised  all  of 
his  estate  to  trustees,  to  pay  over  the  income  of  one-half  thereof 
to  his  granddaughter  until  she  attained  the  age  of  twenty-five  years, 
and  then  to  convey  to  her  in  fee  the  one-half  of  his  estate,  **  sub- 
ject to  the  payment  of  its  pro  raia  share  of  the  annuities  herein- 
after charged  on  my  said  estate."  In  another  clause  of  his 
will  he  directed  the  income  of  the  other  half  to  be  paid  to  his  two 
nephews  and  a  niece  in  equal  shares,  and  when  the  youngest  of  them 
attained  the  age  of  twenty-one  years,  their  shares  should  be  conveyed 
to  them  in  fee,  *^  subject  to  the  pro  rata  share  of  the  annuities  here- 
inafter charged  upon  my  said  estate."  In  two  separate  clauses  he 
created  annuities  and  made  them  an  express  charge  upon  the  shares 
of  the  nephews  and  the  niece,  but  made  no  mention  of  the  grand- 
daughter in  either  of  these  clauses.  Commissioners  were  appointed 
to  make  partition  of  the  estate,  who  divided  the  same  into  two  parts 
and  charged  each  with  the  payment  of  one-half  of  the  annuities, 
which  charge  the  court  sustained,  on  the  ground  that  it  was  the 
manifest  intent  of  the  testator  to  charge  both  parts  of  his  estate,  and 
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that  it  witB  evident  that  the  name  of  the  granddaughter  had  been 
omitted  by  mistake  in  the  clause  giving  the  annuities.  Held,  revers- 
ing the  court  below,  that  the  name  of  the  granddaughter  could  not 
be  thus  supplied,  and  that  her  share  was  not  subject  to  the  burden 
of  the  annuities ;  that  words  can  only  be  supplied  in  a  will,  where 
4hey  are  necessary  to  give  effect  to  the  unquestionable  purpose  of  u 
testator,  but  where  they  will  not  advance  this  intent,  no  such  change 
can  be  made. 

In  CUIand  ▼.  Waters,  16  Oa.  496,  a  testator,  after  naming  sundry 
slayes  male  and  female,  adds  :  *'  On  account  of  the  faithful  services 
of  my  body  servant,  William  (the  husband  of  Peggy),  I  will  and  do 
devise  his  emancipation  or  freedom  with  the  future  issue  and  increase 
of  all  the  females  mentioned  in  this  item  of  my  will.  If  it  is  incom- 
patible with  the  humanity,  etc.,  of  the  authorities  of  the  State  of 
Georgia,  I  direct  my  qualified  executor  to  send  the  said  slaves  out  of 
the  State  of  Georgia  to  such  place  as  they  may  select ;  and  that  their 
expenses  to  such  place  be  paid  by  my  executor  out  of  my  estate, 
and  the  whole  proceedings  be  conducted  according  to  the  laws  and 
decisions  of  the  State  of  (Georgia,  I  having  no  desire  or  intention 
'to  violate  the  spirit  or  intention  or  policy  of  such  State."  *  *  * 
**  I  desire  that  the  said  slaves,  if  compelled,  may  select  their  resi-- 
dence  out  of  the  State  of  Georgia  and  in  any  part  of  the  world." 
The  will  directed  the  forfeiture  of  the  interest  of  any  legatee,  who 
might  resist  said  item.  Held,  that  the  intention  of  the  testator 
was  to  manumit  all  the  slaves  mentioned  in  that  item  of  the  will  ; 
that  where  a  will  is  absurd  or  ambiguous,  as  it  stands,  the  court 
may  supply  words  to  carry  into  effect  the  intention  of  the  testator, 
when  that  intention  is  clearly  manifested. 

What  effect  have  prior  or  subsequent  words  upon  the  operative 
part  of  the  will  P  It  might  be  insisted  that  the  language  used  in 
the  codicil  shows  what  the  testator  meant  by  the  words  used  in  the 
operative  part  of  the  will.  In  Burton  v.  White,  1  Exch.  525,  the 
testator  used  this  language :  '^  I  give  and  bequeath  to  my  son 
George  the  lease  of  the  farm  I  rented  of  Lord  L.  for  his  own  use 
and  benefit,  and  also  half  an  acre  of  freehold  land  adjoining  that 
one  acre  of  copy-hold  land."  The  will  contained  other  devises,  and 
at  the  end  was  this  passage  :  '^  And  I  give  and  bequeath  and  order 
the  rents  or  interests,  that  is  behind,  Mue  and  unpaid,  shall  go  and 
be  paid  to  that  person  I  have  left  the  estates  and  properties  respect- 
ively to.     As  to  all  the  rest,  residue  and  remainder  of  my  property 
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whatsoeyer^  and  of  what  nature  or  kind  soeyer,  I  giye,  deyiae  and 
bequeath  the  same  to  be  equally  diyided  between  and  amongst  my 
said  wife,  Nancy,  and  her  children  who  haye  issues,  share  and  share 
alike."  HM  that  a  fee  in  the  lands deyised  did  not  pass  to  Oeoige, 
for  though  the  word  '^  estate  "  in  the  operatiye  part  of  a  will  passes 
not  only  the  corpus  of  the  property  but  all  the  interest  of  the 
testator  in  it,  unless  controlled  by  the  context,  yet  where  that  word 
is  not  used  in  the  operatiye  clause  of  the  deyise  itself,  but  is  intro- 
duced into  another  part  of  the  will,  referring  to  it,  such  word  can- 
not be  construed  as  haying  the  effect  of  extending  the  mflftning  of 
the  operatiye  clause  whether  prior  or  subsequent. 

Pollock,  0.  B.,  said  after  quoting  the  clause :  '^  It  is  contended, 
that  this  clause  is  explanatory  of  the  testator's  meaning,  and  shows 
that  he  intended  all  his  interest  in  the  deyised  land  to  pass.  It  is 
established  by  a  long  course  of  decisions,  that  the  word  '  estate  * 
or  'estates'  used  in  the  operatiye  part  of  a  will  passes  not  only  the 
carpus  of  the  property  but  all  the  interest  of  the  testator  in  it,  unless 
controlled  by  the  context;  and  that  superadded  words  of  local  descrip- 
tion more  applicable  to  the  corpus  of  the  property,  indicating  its 
aituation,  or  the  nature  of  its  occupation,  do  not  preyent  it  from 
passing  the  same  interest.  *  *  *  But  where  the  word  '  estates ' 
is  not  used  in  the  operatiye  clause  of  the  deyise  itseU,  but  is  intro- 
duced into  another  part  of  the  will  referring  to  it,  we  find  no  deci- 
sion or  dietum  authorizing  us  to  construe  it  as  haying  the  effect  of 
extending  the  meaning  of  the  operatiye  clause,  whether  prior  or 
subsequent,  and  to  read  the  will  as  if  the  testator  had  said  by  the 
deyise  of  lands  in  another  clause,  '  I  mean  to  giye  all  my  estate  in 
these  lands.' "    See  also  Vamer^s  Appeal,  87  Penn.  St.  422. 

In  Doe  y.  Allen,  8  T.  R.  497,  a  testator  in  the  introductory  clause 
of  his  will  usbd  the  following  language:  ''As  to  what  real  and  per- 
sonal estate  it  has  pleased  God  to  bless  me  with  (all  my  debts,  etc, 
being  first  paid  out  of  my  personal,  and  if  that  is  not  sufficient 
out  of  my  real  estate)  I  giye  and  dispose  of  the  same  as  follows: " 
Then  follows  the  operatiye  clause:  ''I  deyise  all  my  messuages, 
lands,  tenements  and  hereditaments  in  S.  ft  0.  to  A."  Held,  that 
A.  took  only  a  life  estate.  If  the  same  language  had  been  used  in 
the  operatiye  clause  as  was  in  the  introductory  clause  of  the  will 
A.  would  haye  taken  the  fee.  Lord  Ebnyok,  C.  J.,  said:  '<  The 
plaintiffs  counsel  in  arguing  the  case  anticipated  the  three  grounds 
on  which  it  might  be  contended  on  the  part  of  the  defendant  that 
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a  fee  passed  by  this  will.  The  first  is  the  introductory  claase,  in 
which  the  case  of  Ibbeiaon  y.  BeekwUh  is  decisiye.  That  case  was 
decided  by  a  great  lawyer^  Lord  Talbot,  who  thoaght  that  snch  a 
clause  accompanied  by  other  words  in  a  will  would  pass  a  fee,  but 
that  that  alone  was  not  sufBcient  for  the  purpose;  and  this  case 
has  been  followed  by  a  variety  of  others  to  the  same  effect."  To 
the  same  effect  is  Beall  v.  Hohnes,  6  Har.  &  J.  205. 

In  Mettish  v.  MeUish^  4  Ves.  47,  the  master  of  the  rolls  said: 
^  When  this  cause  came  on  to  be  heard,  it  seemed  to  be  the  opinion 
of  the  plaintiffs,  who  filed  their  bill  to  compel  the  defendant  Ann 
Boss  to  relinquish  any  interest  she  might  have  in  the  residue  of  the 
personal  estate  of  her  natural  father,  that  it  was  a  very  plain  relief 
against  her.  The  only  question  arose  upon  a  doubt,  whether  the 
name  of  'Ann '  in  the  clause  of  surviTorship  was  interposed  by  mere 
mistake.  When  first  it  was  opened,  I  was  yery  much  inclined  to 
think,  the  mistake  was  so  apparent,  that  the  court  would  have 
excluded  her;  but  upon  yery  mature  consideration  of  this  will  I 
think  I  should  do  too  much  yiolence  to  the  words,  if  I  were  to 
indulge  in  speculations  whether  the  word  'Ann  ^  did  or  did  not 
isxeep  into  the  will  by  mere  mistake.  He  begins  by  giving  Ann 
Boss  three  thousand  pounds  sterling  payable  at  the  age  of  twenty- 
one  or  marriage;  and  in  the  case  of  her  death  before  that  time  he 
directs  that  legacy  to  be  considered  as  part  of  the  residue  of  his 
estate;  so  that  it  is  taking  that  sum  out  of  the  residue  to  fall  into 
it  again  in  that  event.  Then  subject  to  some  legacies  and  annui- 
ties he  gives  the  residue  among  his  other  children;  and  then  comes 
the  clause  of  survivorship;  upon  which  it  is  contended,  that  the 
words,  '  put  share  or  shares,'  are  so  confined  to  the  residue,  that  it 
is  impossible  that  the  legacy  of  Ann  Boss  can  be  included.  The 
question  is:  Can  I  see  sufBcient  to  enable  me  to  declare,  that 
demonstrably,  and  incontrovertibly,  the  name  of  'Ann '  crept  in 
by  mere  mistake?  I  really  believe  it  was  so;  but  I  dare  not  as  a 
judge  take  upon  myself  to  say  this  word  cannot  be  reconciled  with 
the  rest  of  the  will;  and  I  always  understood  that  where  there  is 
a  mistake  or  an  omission,  all  the  court  has  to  do  is  to  see  whether 
it  is  possible  to  reconcile  that  part  with  the  rest,  and  whether  it  is 
perfectly  clear,  upon  the  whole  scope  of  the  will,  that  the  inten- 
tion cannot  stand  with  the  alleged  mistake  or  omission.'' 

In  HowUind  v.  Union  Theological  Seminary,  5  N.  Y.  193,  it  was 
held  that  introductory  words  in  a  will  declaring  the  general  intent 
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of  the  testator  can  neyer  alter  the  sense  of  a  positiye  deyise,  so  as 
to  give  a  meaning  to  its  terms^  corresponding  with  the  intent  so 
declared,  but  differing  from  that  which  those  terms  plainly  express. 

Where  the  words  of  a  deyise  are  obscure  or  ambiguous,  the  intro- 
ductory clause  may  be  justly  invoked  to  aid,  perhaps  control,  their 
interpretation,  but  when  they  are  so  clear  and  explicit  as  to  admit 
but  one  interpretation,  that  must  be  followed,  and  the  declaration 
of  an  opposite  or  different  intent  be  wholly  disregarded.  The 
material  subject  of  a  devise,  when  clearly  defined,  can  no  more  be 
changed,  than  the  interest  in  that  subject  which  the  devise  pur- 
ports to  convey.  And  if  a  specific  devise  cannot  be  thus  enlarged, 
a  revocation  just  as  definite  and  specific,  upon  which  the  devise  is 
founded,  is  equally  exempt  from  alteration.  Dubr,  J.,  delivered 
ill  this  case  an  able  and  very  elaborate  opinion,  in  which  many 
authorities  are  cited,  which  fully  sustain  the  decision  of  the  court. 

in  the  wiU  which  we  are  considering,  in  the  first  clause  the 
testator  gave  his  wife  one-third  of  all  his  personal  property.  In 
the  second  clause  he  gave  his  daughter  Betsey  Ballenger  one  hun- 
dred acres  of  land  on  which  he  resided.  He  then  gave  to  his 
daughter  Florence  Nowlan  ten  dollars  ;  to  his  daughter  Jane  and 
her  daughter  Martha  one  dollar  each  ;  '^  and  the  rest  of  my  estate 
personal,  to  be  divided  equally  among  my  four  sons,  and  the 
children  of  my  daughter  Bebecca  Ballenger,  and  if  they  should  all 
die  without  issue  their  part  of  my  estate  is  to  be  divided  among  my 
sons  and  their  heirs,  as  the  case  may  be."  In  the  codicil,  which  is 
of  course  a  part  of  the  will,  and  in  its  construction  to  be  read  with 
it,  he  says  :  *^  Having  made  my  last  will  and  testament  of  my  estate 
real  and  personal,  on  the  26th  day  of  September,  1854,  and  in  the 
said  will  I  have  bequeathed  two-thirds  of  said  estate  to  my  four 
sons  and  the  three  children  of  my  daughter  Bebecca  Ballenger ; 
and  I  hereby  revoke  that  share  of  my  said  estate  which  is  left  to 
my  son  Lanty  Qraham,  and  after  my  just  debts  are  paid  the  balance 
to  be  divided  among  three  sons  and  Rebecca's  children." 

To  give  this  will  the  construction  given  by  the  Circuit  Oourt  it 
seems  to  us  will  violate  every  principle  laid  down  in  the  cases  which 
we  have  cited.  There  is  no  necessity  to  supply  a  single  word. 
The  words  used  in  their  natural  ordinary  signification  only  make 
the  will  to  operate  on  the  testator's  personal  property,  except  the 
devise  of  a  hundred  acres  of  land  to  the  testator's  daughter  Betsy 
l^allenger.     But  it  is  said  in  the  codicil  he  recognizes  the  fact  that 
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he  had  disposed  of  all  his  real  and  personal  property  by  his  will. 
If  this  be  true,  as  we  have  seen,  it  could  not  override  the  plain  im- 
port of  the  words  used  in  the  operative  clause  of  the  will.  But 
effect  can  be  given  to  the  expression  '' estate  real  and  personal '^ 
used  by  way  of  recital  in  the  codicil,  as  part  of  his  real  estate  was 
in  fact  disposed  of  by  the  will,  and  he  might  have  referred  to  that 
devise  of  the  one  hundred  acres  to  his  daughter  by  the  expression, 
and  we  presume  he  did. 

There  is  another  recital  in  the  codicil,  which  shows  that  he  did 
not  consider  that  he  had  disposed  of  all  his  real  and  personal 
property.  If  so,  then  there  was  one-third  of  the  real  estate,  as  to 
which  he  died  intestate.  In  said  will  he  says  he  bequeathed  two- 
thirds  of  said  estate  to  his  four  sons,  etc.;  to  whom  did  he  give  the 
other  third  of  said  estate  ?  It  is  answered,  to  his  wife.  But  the  first 
clause  of  the  will  limits  her  in  the  most  unmistakable  language  to 
one-third  "of  all  of  my  personal  property,"  and  the  use  of  what 
land  she  needs  that  may  be  in  the  possession  of  her  children  during 
her  life.  Then  it  is  clear  that  the  testator  himself  in  the  codicil 
referred  to  the  two-thirds  of  the  estate,  the  other  third  of  which 
he  had  given  to  his  wife,  which  was  the  personal  estate. 

It  is  clear  to  my  mind  that  according  to  the  well-settled  rules  of 
construction  we  are  entirely  unauthorized  to  supply  in  this  will  the 
words  "real  and  "  so  as  to  make  it  apply  to  all  the  rest  of  his 
estate,  both  real  and  personal.  The  testator  died  intestate  as  to  all 
his  real  estate  except  the  one  hundred  acres  which  he  deyised  to 
his  daughter  Betsy  Ballenger.  The  revocation  in  the  codicil 
operated  to  exclude  Lanty  Graham  from  any  interest  in  the  personal 
property,  but  did  not  and  could  not  affect  his  interest  in  the  real 
estate  as  to  which  his  father  died  intestate. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

lUv&rsed  and  remanded. 
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TruH — reUffiouiuse  —  condition  ovbtefumU  ^  unoortaitUp, 

A  gnnt  of  Und  for  a  yaloable  oonsidermtion  upon  trust  that  the  trustee  "  shall 
at  all  timeB  permit  all  the  white  religious  societies  of  Christians  and  the 
members  of  such  societies  to  use  the  land  as  a  common  burying  ground  and 
for  no  other  purpose/*  is  not  upon  a  condition  subsequent,  but  is  Toid  for 
the  want  of  certainty  in  the  beneficiaries.* 

EJECTMENT.     The  facts  are  stated  in  the  opinioa.     The 
plaintiflb  had  judgment  below. 

Daniel  Lamb,  for  plaintiffs  in  error. 

B.  O.  Barr,  for  defendant  in  error. 

Snyder,  J.  John  Prather  and  wife,  by  deed,  dated  April  25/ 
1814,  ''in  consideration  of  the  sum  of  $]00  to  them  in  hand  paid 
and  of  the  trusts  hereinafter  expressed,"  sold  and  conveyed  to 
"  John  Brown  and  his  heirs  and  assigns  forever,"  one  acre  of  land 
in  the  town  of  Oharlestown  (now  Wellsburg),  Brooke  county,"  for 
the  following  uses  and  trusts,  to-wit :  That  the  said  John  Brown, 
his  heirs  and  assigns,  shall  at  all  times  permit  all  the  white  religious 
societies  of  Christians  and  the  members  of  such  societies  to  use  the 
aforesaid  acre  of  land  as  a  common  burying  ground,  and  for  no 
other  purpose,  unless  it  be  for  erecting  thereon  a  house  for  public 
Christian  worship,  to  be  used  and  governed  by  free  white  people ; 
and  the  said  John  Brown,  for  himself  and  his  heirs  and  assigns, 
doth  covenant  that  he,  the  aforesaid  John  Brown,  and  his  heirs 
and  assigns,  will  forever  permit  as  aforesaid  the  premises  as  afore- 
said to  he  used  and  occupied  as  aforesaid,  and  to  and  for  no  other 
purposes  nor  in  any  other  manner." 

The  said  land  was  used  as  a  burial  ground  from  the  date  of  the 
deed  until  about  the  year  1856.  The  Brooke  County  Cemetery 
Company,  a  corporation  organized  under  an  act  of  the  general 
assembly  of  Virginia,  passed  December  14, 1857,  became  the  owner 
of  certain  lots  of  land  in  or  near  Wellsburg  which  it  converted  into 

*  See  FairfiM  v.  Lamon  (50  Conn.  501),  47  Am.  Rep.  668. 
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a  cemetery.  After  185€,  the  said  one-acre  lot  was  neglected  as  a 
burial  place  and  grew  up  and  was  covered  with  briars,  brush  and 
weeds,  the  fences  rotted  down  and  it  became  a  public  common. 
The  relatives  of  many  of  the  dead  buried  there  removed  the  re- 
mains of  their  dead  to  the  grounds  of  the  said  Brooke  County 
Cemetery  Company,  and  on  February  17,  1872,  the  legislature  of 
this  State  passed  an  act  under  which  said  company  took  possession 
and  control  of  said  lot  and  removed  the  remains  of  all  persons  then 
remaining  there,  and  properly  re-interred  them  in  its  cemetery  at  a 
cost  of  over  1500,  to  the  doing  of  which  no  one  objected.  By  deed, 
dated  October  4,  1879,  the  said  company,  in  consideration  of  $500, 
conveyed  part  of  said  lot  to  G.  W.  Caldwell  and  leased  the  residue 
to  Thomas  Everett  and  John  Blankinsop  and  put  them  in  possession. 
And  in  August,  1880,  the  plaintiffs  Ruth  Brown  and  others,  the 
heirs  at  law  of  John  Prather,  the  grantor  in  said  deed  of  April  25, 
1814.  brought  this  action  of  ejectment  against  said  Caldwell, 
Everett  and  Blankinsop  to  recover  said  lot.  The  action  was  sub- 
mitted to  the  court  for  trial  on  an  agreed  statement  of  facts  and 
the  court  gave  judgment  for  the  plaintiffs.  The  defendants  ob- 
tained a  writ  of  error  to  this  court. 

It  is  maintained  by  the  plaintiffs,  the  defendants  in  error,  that 
the  said  lot  having  ceased  to  be  used  for  the  purposes  designated  in 
the  deed  of  their  ancestor,  the  title  thereto  reverted  to  them  as  his 
heirs.  The  question  then  to  be  decided  is,  does  the  clause  in  said 
deed  declaring  the  purposes  for  which  the  grantee  and  his  heirs 
might  permit  the  land  to  be  used,  constitute  a  condition  sub- 
sequent such  as  to  avoid  the  conveyance  if  it  is  used  for  a  different 
purpose  ? 

In  Rawson  v.  UxMdge,  7  Allen,  125,  it  was  held,  that  ''a  grant 
of  land,  which  has  been  used  as  a  burying-place  to  a  town  '  for  a 
burying-place  forever,'  in  consideration  of  love  and  affection,  'and 
divers  other  valuable  considerations,'  is  not  a  grant  upon  a  condi- 
tion subsequent. ''  In  the  opinion  of  the  court,  delivered  in  that 
case  by  Chief  Justice  Bigelow,  the  court  says  :  "  It  is  said  in 
Shep.  Touch.  126,  that  '  to  every  good  condition  is  required  an 
external  form  ; '  that  is,  it  must  be  expressed  in  apt  and  sufficient 
words,  which  according  to  the  rules  of  law  make  a  condition  ; 
otherwise  it  must  fail  of  effect.  This  is  especially  the  rule  applicable 
to  the  construction  of  grants.  A  deed  will  not  be  construed  to 
'Create  an  estate  on  condition,  unless  language  is  used  which  accorl- 
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ing  to  the  rales  of  law,  exproprw  vigors,  imports  a  condition,  or 
the  interest  of  the  grantor  to  make  a  conditional  estate  is  other- 
wise clearly  and  unequiyocally  indicated.  Conditions  snbseqnent 
are  not  favored  in  law.  If  it  be  doubtful  whether  a  clause  in  a 
deed  be  a  covenant  or  a  condition,  courts  of  law  will  always  incline 
against  the  latter  construction.  Conditions  are  not  to  be  raised 
readily  by  inference  or  aigument."  Citing  Co.  Litt.  205  b,  219  b ;. 
4  Kent  Com.  (6th  ed.)  129,  132  ;  Shep.  Touch.  133;  MBrHfiM  f. 
CobUigh,  4  Cush.  178,  184;  7  Allen,  127, 128. 

The  usual  and  proper  technical  words  by  which  a  conditional 
estate  is  granted  by  deed  are  "  provided,"  "  so  as."  or  **  on  condition." 
Coke  says:  ^ Words  of  condition  are  sub  conditions,  lia  quod,  proviso,*' 
Farhngiou's  case,  10  Co.  42  a  ;  Co.  Litt.  203  a,  203  b.  So  a  con- 
dition in  a  deed  may  be  created  by  the  use  of  the  words  ''  si "  or 
"  quod  si  contingat "  and  the  like,  if  a  clause  of  forfeiture  or  re- 
entry be  added.  Co.  Litt.  204  a,  204b;  Duhs  of  Norfolk's  case^ 
Dyer,  138  b. 

In  public  grants  and  in  devises  a  conditional  estate  may  be  created 
by  the  use  of  words  which  declare  that  it  is  given  or  devised  for  a 
certain  purpose,  or  with  a  particular  intention,  on  payment  of  a 
certain  sum.  But  this  rule  is  not  applicable  to  grants  or  gifts 
except  such  as  are  purely  voluntary,  and  where  there  is  no  other 
consideration  moving  the  grantor  or  donor  besides  the  purpose  for 
which  the  estate  is  declared  to  be  created.  Such  words  do  not  make 
a  condition  where  used  in  deeds  of  private  persons.  If  one  makes 
a  feoffment  in  fee  eo  inienttone,  ad  effecium,  ad  propositum,  and  the 
like,  the  estate  is  not  conditional,  but  absolute,  notwithstanding. 
Co.  Litt.  204  a;  1  Wood  Conv.  290.  These  words  must  be  con- 
joined in  a  deed  with  others  giving  a  right  to  re-enter  or  declaring 
a  forfeiture  in  a  specified  contingency,  or  the  grant  will  not  be 
deemed  to  be  conditional.  It  is  sometimes  said  that  where  a  deed 
is  made  in  express  terms  for  a  specific  purpose,  or  in  consideration 
of  an  act  to  be  done  or  service  to  be  rendered,  it  will  be  interpreted 
as  creating  a  conditional  estate.  But  this  is  an  exception  to  the 
general  rule,  and  is  confined  to  cases  where  the  subject-matter  of 
the  grant  is  in  its  nature  executory ;  as  an  annuity  to  be  paid  for 
services  rendered  or  a  right  or  privilege  to  be  enjoyed ;  in  such  case, 
if  the  service  be  not  performed  or  the  enjoyment  of  the  right  or 
privilege  be  withheld  which  formed  the  consideration  of  the  grant, 
the  grantor  will  be  relieved  from  the  farther  execution  of  the  grant. 
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to- wit,  the  payment  of  the  annuity.  But  ordinarily  the  failure  of 
the  consideration  of  a  grant  of  land,  or  the  non-fulfillment  of  the 
pnrpoee  for  which  a  conveyance  by  deed  is  made,  will  not  of  itself 
defeat  an  estate.  The  reason  for  this  distinction  between  the  two 
classes  of  cases,  as  stated  by  Coke,  is  ''thai  the  state  of  the  land 
is  executed  and  the  annuity  executory."  Go.  Litt.  204a.  There 
is  one  other  class  of  grants  which  are  sometimes  said  to  be  condi- 
tional ;  as  when  a  feoffment  is  made  ad  solvendum,  **toT  the  matter 
shows  that  the  intent  of  the  feoffer  was  to  have  the  land  or  the 
money.  Such  grants  are  construed  to  be  conditional  only  in  cases 
where  the  whole  consideration  of  the  grant  is  the  accomplishment 
of  a  specific  purpose,  and  the  enjoyment  of  the  estate  granted  is 
clearly  made  dependent  on  the  performance  of  an  act  or  the  pay- 
ment of  money  for  the  use  or  benefit  of  the  grantor  or  his  assigns. 

These  definitions  and  rules  for  the  construction  of  grants  of  the 
same  character  as  the  one  before  us,  taken  from  the  opinion  of  the 
court  in  Bawson  y.  Uxbridge,  stipra,  seem  to  us  to  be  sound  and  to 
warrant  fully  the  conclusion  reached  in  that  case,  that  *'  there  is 
no  authoritative  sanction  for  the  doctrine  that  a  deed  is  to  be  con- 
strued as  a  grant  on  condition  subsequent  solely  for  the  reason  that 
it  contains  a  clause  declaring  the  purpose  for  which  it  is  intended 
the  granted  premises  shall  be  used,  where  such  purpose  will  not 
inure  specially  to  the  benefit  of  the  grantor  and  his  assigns,  but  is 
in  its  nature  pubbc,  and  where  there  are  no  other  words  indicating 
an  intent  that  the  grant  is  to  be  void  if  the  declared  purpose  is  not 
fulfilled."  7  Allen,  129 ;  see  also  Ayer  y.  Emery,  14  id.  67 ; 
Packard  t.  Ames,  16  Gray,  327;  Sohier  v.  Trinity  Church,  109 
Mass.  1;  Stanly  v.  Colt,  5  WaU.  119. 

I  think  the  cases  of  Haydrni  r.  Stoughton,  5  Pick.  528;  Austin 
T.  Camlridgepcrt,  21  id.  215;  Cmigregational  Society  y.  Stark,  34 
Vt  243,  relied  on  by  the  counsel  for  the  defendants  in  error,  are 
plainly  distinguishable  from  the  cases  above  cited.  In  each  of  the 
deeds  in  these  cases  technical  words  importing  a  condition  are  used, 
and  therefore  they  have  no  application  to  deeds  such  as  the  one  in 
the  case  at  bar  in  which  no  such  words  are  used. 

Nor  do  I  think  the  addition  of  the  words,  ''  and  for  no  other 
purpose,"  to  the  'declaration  of  the  purpose  of  the  grant  in  the  deed, 
can  hare  the  effect  of  conrerting  what  would  otherwise  be  an 
absolute  grant  into  one  that  is  conditionaL  It  is  not  words  of 
exclusion  that  create  a  conditional  estate,  but  words  importing  an 


380  WEST  virginla;. 


Brown  t.  Caldwell. 


intention  to  create  such  estate.  The  grant  itself  must  be  condi- 
tional and  not  merely  the  nse  limited.  In  the  latter  case  the 
restriction  can  at  most  operate  only  as  a  ooyenant  which  the  grantee 
might  in  a  proper  case  be  compelled  to  perform.  Bat  it  could  not 
make  the  e8tat.e  granted  conditional. 

Upon  the  doctrines  before  announced  I  am  clearly  of  opinion 
that  the  language  used  in  the  said  deed  of  April  25, 1814,  from  John 
Prather  to  John  Brown,  did  not  create  an  estate  with  a  condition 
subsequent;  and  therefore  that  the  neglect  or  failure  to  use  the 
granted  premises  for  the  purposes  therein  declared  did  not  cause  a 
forfeiture  or  re-vest  the  estate  granted  in  the  grantor  or  his  heirs. 
The  deed  contains  no  intimation  that  it  was  made  on  such  condi- 
tion. There  are  no  apt  or  proper  words  to  create  a  condition;  there 
is  no  clause  of  re-entry  or  forfeiture.  The  grant  was  not  yoI- 
untiuy,  but  for  a  consideration  which  was  in  all  probability  the  full 
value  of  the  land.  The  use  declared  is  not  for  the  benefit  of  the 
grantor  or  his  heirs  or  assigns.  There  can  be  no  doubt  of  the 
intent  of  the  grantor  that  the  land  should  always  be  used  for  the 
purpose  declared.  This  intent  is  clearly  expressed,  but  there  are 
no  words  to  indicate  an  intention  that  if  the  grantee  permitted  the 
land  to  be  used  for  a  different  purpose  the  title  should  thereupon 
be  forfeited  and  revert  to  the  grantor  or  his  heirs.  The  language 
used  is  more  consistent  with  an  intent  by  the  grantor  to  repose  a 
trust  and  confidence  in  the  grantee  that  he  and  his  heirs  and  assigns 
would  always  fulfill  the  purpose  for  which  the  grant  was  made,  than 
with  an  intent  to  impose  on  him  a  condition  of  forfeiture  in  any 
event.  Taking  into  consideration  the  whole  instrument  and  the 
purposes  of  the  grant  and  the  absence  of  any  clause  of  forfeiture 
or  re-entry,  it  seems  to  me,  the  fair  construction  is,  that  the  grantor 
intended  the  title  to  be  in  trust  and  not  upon  condition.  The  pui^ 
pose  for  which  the  land  was  to  be  used,  being  in  its  nature  general 
and  public,  it  is  far  less  reasonable  to  presume  from  the  language  em- 
ployed that  the  grantor  intended  the  grant  should  be  void  if  the  de- 
clared purpose  should  not  be  fulfilled,  than  it  is  that  he  intended  to 
create  a  trust  to  be  enforced  by  the  cestuis  que  trust  in  case  the  grantee 
should  attempt  or  permit  it  to  be  violated.  Sq/iier  v.  TWni/y 
Churchy  109  Mass.  1,  19. 

It  is  however  insisted  by  the  defendants  in  error  that  said  trust 
is  void  for  want  of  certainty  of  the  beneficiaries.  This  position,  I 
think,  is  sustained  by  the  decisions  of  this  court.     This  deed  was 
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made  in  1814,  and  the  use  or  trust  declared  is,  for  '^all  white 
religious  societies  of  Christians  and  the  members  of  such  societies 
to  use  the  aforesaid  acre  of  land  as  a  common  burying  ground." 
The  eestuis  gtie  trust  or  beneficiaries  are  therefore  '^all  white 
religious  societies  of  Christians  and  the  members  of  such  societies." 

It  is  difficult  to  conceive  of  any  thing  more  vague,  indefinite  and 
general  in  its  character.  The  societies  here  designated  are  neither 
local  nor  fixed.  They  in  fact  embrace  the  whole  Christian  world, 
and  are  not  only  indefinite  but  unascertainable.  Under  the  decisions 
of  this  court  this  deed  is  clearly  void  for  the  want  of  eestuis  que 
trust.  Oarskadan  v.  Torreysan,  17  W.  Va.  43  ;  Knox  v.  KnaXy  9 
id.  124 ;  BiNe  Society  v.  Pendleton,  7  id.  79. 

In  Carskadon  v.  Torryson,  supra,  it  was  decided  that  every  deed 
must  have  sufficient  certainty  as  to  the  grantee  who  is  to  take  under 
it^  If  there  is  such*  uncertainty  as  to  the  grantee  that  it  cannot  be 
known  distinctly  who  is  to  take  by  the  grant,  it  is  ipso  facto  void 
for  that  uncertainty.  And  there  is  not  more  necessity  for  a  properly 
defined  grantee  in  a  deed  than  for.  a  cestui  que  trust  capable  of  tak- 
ing. There  cannot  be  a  trust  without  a  cestui  que  trust,  and  if  it 
cannot  be  ascertained  who  the  cestui  que  trust  is,  it  is  the  same  thing 
as  if  there  were  none,  and  the  deed  is  void  from  the  beginning. 
OatteffOT.  Attorney- General,  3  Leigh,  487;  24  Am.  Dec.  650.  Judge 
Hayxond  in  the  opinion  of  the  court  in  that  case,  after  stating  that 
it  did  not  appear  in  that  case  distinctly,  as  it  does  not  in  this,  with 
whose  money  the  property  in  controversy  was  purchased,  whether 
it  was  the  money  of  the  persons  named  in  the  deed  as  trustees  or 
of  other  persons,  says  :  ''  If  it  was  the  money  of  other  persons,  it 
is  not  necessary  now  to  consider  the  question,  Aether  as  the  trusts 
specified  in  said  deed  are  imperative  and  in  effect  void  for  the 
reasons  aforesaid,  the  persons  whose  money  paid  for  the  property 
have  the  equitable  right  to  claim  the  property,  or  have  a  resulting 
trust  against  the  said  property  in  the  hands  of  the  persons  named 
in  said  deed  as  trustees  who  are  living  and  the  heirs  of  those  who 
are  dead,  as  that  question  does  not  arise  in  this  case. ''  17  W.  Va.  111. 

While  the  suggestion  thus  made  in  that  case  was  not  intended  as 
a  decision,  it  was  nevertheless  an  indication  of  an  opinion  which 
seems  to  have  much  force  and  justice  in  it.  But  as  the  claimants 
here  are  plaintiffs  in  ejectment  and  must  therefore  recover,  if  they 
do  so  at  all,  on  the  strength  of  their  own  title,  and  not  by  reason 
of  any  defect  or  want  of  title  in  the  defendants,  it  will  be  sufficient. 
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to  determine  this  case,  if  we  ascertain  whether  or  not  the  title  to 
said  one  acre  of  land  is  in  the  plaintiffs  or  either  of  them,  without  de- 
ciding, if  it  is  not  in  them,  in  whom  the  legal  or  equitable  title  or 
right  is  vested. 

The  deed,  as  we  have  seen,  was  made  in  1814,  and  the  possession 
then  passed  from  the  grantor  and  has  so  remained  ever  since.  The 
deed  being  void  in  its  inception  the  right  of  entry  of  the  grantor 
existed  at  that  date.  The  persons  in  possession  did  not  hold  under 
the  grantor,  because  the  deed  being  void  there  was  no  privity  between 
them  and  the  grantor.  They  were  therefore  necessarily  holding 
adversely  to  the  grantor  as  there  can  be  but  two  kinds  of  possession 
by  persons  other  than  the  owner,  the  one  in  privity  with,  and  the 
other  adverse  to,  the  true  owner.  The  persons  so  in  possession, 
having  the  land  inclosed  and  notoriously  using  and  controlling  it  as 
their  own  continuously  for  over  half  a  century,  claiming  it  as  their 
property,  certainly  barred  the  right  of  the  plaintiffs  long  before  this 
action  was  commenced.  KineAeiloe  v.  TraceweUs^  11  Gratt.  587 ; 
(Jooey  V.  Porter,  22  W.  Va.  120. 

But  even  if  such  were  not  the  case,  the  plaintiffs  are  not  entitled 
to  recover.  Their  ancestor  was  paid  for  the  land  and  the  equitable 
title  at  least  passed  from  him  to  the  person  or  persons  who  paid 
the  purchase  money,  and  he  having  surrendered  the  possession  to 
such  person  or  persons,  they  were  entitled  to  a  conveyance  of  the  legal 
title  from  him  and  he  could  not,  nor  can  his  heirs  recover  the  said 
land.  Code  Virginia,  chap.  135,  §  20.  In  a  former  part  of  this 
opinion  we  determined  that  the  deed,  if  valid,  passed  from  the  grantor 
absolutely  and  unconditionally  the  whole  estate  and  title  to  the  land, 
and  now  having  determined  treating  said  deed  as  void,  that  he  nor 
his  heirs  have  any  right  or  title,  it  follows  necessarily  that  the  judg- 
ment of  the  Circuit  Court  was  erroneous  and  must  be  reversed  with 
costs,  and  a  judgment  entered  by  this  court  for  the  defendants. 

Judgm^vU  reversed. 
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Lucas  v.  Inbubakcb  Gompakt. 

OB  W.  Ya.  JB68.) 
InnMranee  —  **in  trust  or  an  eommiBBion. 


f» 


A  fire  poUoj  iimared  a  stock  of  music  and  musical  instruments,  **  his  own  or 
held  hj  him  in  trust  or  on  commission."  It  also  provided  that  goods  held 
on  storage  must  be  separately  and  specifically  insured.  The  insured  recelTod 
a  piano  from  the  owner  to  be  forwarded  to  another  city  for  repairs.  HM, 
that  the  piano  was  covered  by  the  policy  to  the  extent  of  its  value. 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Rohwt  White,  for  plaintiff  in  error. 

W.  P.  Hubbard  and  A.  «/.  Clarke^  for  defendant  in  error. 

6BEBN9  J.  The  principal  question  in  controversy  in  this  case  is 
the  true  construction  of  this  clause  in  the  policy  issued  by  the  de- 
fendant to  the  plaintiff :  *^  This  policy  witnesseth  that  C.  Y.  Lucas 
having  paid  to  the  Liverpool  and  London  and  Globe  Insurance 
Company  thirteen  dollars  for  the  insurance  against  loss  or  damage 
by  fire  of  the  property  hereinafter  described^  namely,  two  thousand 
dollars  on  his  stock  of  pianos,  organs  and  other  musical  instruments, 
sheet  music  and  such  other  goods  as  are  usually  kept  for  sale  in  a 
music  store,  his  own  or  held  by  him  in  trust  or  on  commission  or 
sold  but  not  delivered,  contained  in  the  first  story  of  the  three  and  . 
two-story  brick,  slate-roof  building,  situate  No.  1227  west  side  of 
Market  street.  Wheeling,  West  Virginia,  the  five  directors  of  the 
said  company,  whose  names  are  hereto  subscribed,  do  hereby  agree 
that  from  the  22d  day  of  May,  1879,  until  the  22d  day  of  May, 
1880,  the  funds  and  property  of  the  said  company  shall  be  subject 
uid  liable  to  pay,  reinstate  or  make  good  to  the  said  assured  such 
loss  or  damage  as  shall  be  occasioned  by  fire  to  the  property  above 
mentioned  and  hereby  insured,  not  exceeding  said  sum/'  The  main 
difficulty  in  construing  this  clause  is  to  determine  what  character 
of  property  in  said  first  story  of  said  building  was  thereby  insured. 
It  is  described  as  ^'his  stock  of  pianos,  organs  and  other  musical 
instruments,  sheet  music  and  such  other  goods  as  are  usually  kept 
for  sale  in  a  music  store,  his  own  or  held  by  him  in  tnis'  or  on 
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commifiiiiony  or  sold  but  not  delivered.'*  Language  more  or  less 
reBembling  this  baa  been  frequently  construed  when  found  in  fire 
insurance  policies  as  descriptive  of  the  property  insured.  We  will 
refer  to  a  number  of  these  cases  as  they  will  greatly  aid  us  in  inter- 
preting this  language. 

In  the  case  of  Londofi  and  N.  West.  Sail.  Co.  v.  OlyUy  1  EIL  S^ 
Ell.  652 ;  4  Bennett  Fire  Ins.  Cas.  341^  the  goods  of  the  insured 
which  were  included  in  the  policy  of  insurance  are  thus  described: 
*'  Goods  their  own  aud  in  trust  as  carriers  in  a  warehouse  situate  at 
the  Candem  town  station  of  the  London  and  North-western  rail- 
way." Wriohtmak,  J.,  expressing  the  views  of  the  court  says: 
''The  question  in  this  case  is  whether  the  plaintiffs  are  entitled 
under  this  policy  to  recover  more  than  their  own  particular  inter- 
est in  the  goods  which  they  as  carriers  had  in  the  warehouse  when 
it  was  burnt  I  think  that  they  are,  and  that  they  ought  to  recover 
the  full  value  of  the  goods.  They  must,  in  my  opinion,  be  con* 
sidered  as  having  insured  the  goods  which  they  held  in  trust  as 
carriers  for  the  benefit  of  the  owners,  for  whom  they  will  hold  the 
amount  recovered  as  trustees,  after  deducting  what  is  due  in  respect 
to  their  own  charges  upon  the  goods.  It  is  not  contended  that 
there  is  any  thing  illegal  in  this  policy.  The  plaintiffs  are  clearly 
entitled  to  recover  something;  the  only  question  is  how  much. 
Now  when  the  terms  of  the  policy  are  looked  at  it  appears  that  the 
plaintiffs  thereby  insure  '  goods  their  own  and  in  trust  as  carriers ' 
in  the  warehouse.  Thus  a  distinction  is  drawn  between  their  own 
goods  and  goods  which  as  carriers  they  hold  for  other  people  ;  and 
it  appears  to  me  that  both  classes  of  goods  were  meant  to  be  fully 
covered  by  the  insurance,  and  that  the  description  of  some  of  the 
goods  as  '  goods  in  trust  as  carriers '  was  inserted  for  the  express 
purpose  of  protecting  the  interest  of  the  owners  of  such  goods  as 
well  as  the  more  limited  interest  of  the  plaintiffs.  It  is  true  that 
this  insurance  is  in  the  nature  of  a  voluntary  trust  undertaken  by 
the  plaintiffs  without  the  knowledge  of  the  cestuis  que  trusty  the 
owners  of  the  goods ;  but  it  is  a  trust  clearly  binding  on  the  plaint- 
iffs in  equity  who  will  hold  the  amount  which  they  now  recover  in 
the  first  place  for  the  satisfaction  of  their  own  claims,  and  in  the 
next  as  to  the  residue  in  trust  for  the  owners.  I  have  no  doubt 
that  the  intention  was  as  I  have  stated.  The  circumstance  that 
the  plaintiffs,  in  consequence  of  the  non-compliance  with  the  car- 
riers' act,  are  not  liable  as  carriers  to  the  owners  for  the  loss  pf  the 
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goods,  is  not,  as  it  seems  to  me,  very  material  to  the  present  question. 
In  Waters  v.  Sfonarcli  Insurance  Co, ,  5  £.  ft  B.  87Q,  the  plaintiffs, 
being  warehousemen  and  therefore  not  insurers,  were  not  liable  to  the 
owners  of  the  goods  which  were  burnt ;  but  the  court  held  that  that 
fact  did  not  prevent  the  insurance  company  from  being  liable  to  the 
plaintiffs  for  the  amount  of  the  full  value  of  the  goods,  although 
the  utmost  interest  which  the  plaintiffs  themselves  had  in  the 
goods  was  to  the  extent  of  their  warehouse  charges  for  which  they 
had  a  lien  upon  them.'' 

The  case  of  Waters  v.  Monarch  hisurance  Co.,  5  E.  &  B.  870, 
referred  to,  is  reported  in  4  Bennett's  Fire  Insurance  Gases,  49.  In 
this  case  two  policies  of  insurance  were  sued  on,  in  one  of  which  the 
property  insured  was  described  as  '^  goods  in  trust  or  on  commis- 
sion in  a  certain  warehouse."  In  the  other  the  goods  were  de- 
scribed as  *'com  and  flour  the  property  of  the  assured,  or  held  by 
them  in  trust,  or  on  commission  on  any  of  the  public  wharves  with- 
in five  miles  of  London."  This  insurance  was  taken  by  a  corn  and 
flour  factor ;  no  charge  was  made  to  his  customers  for  insurance,  nor 
were  they  informed  of  the  existence  of  these  policies.  It  was  de- 
cided that  when  the  warehouse  of  the  insured  was  burned,  and  his 
customei''s  goods  destroyed,  the  plaintiffs  were  entitled  to  recover 
their  full  value,  for  the  customer's  goods  **  were  in  trust"  within 
the  meaning  of  these  policies.  Lord  Campbell,  C.  J.,  says  : 
"  What  is  meant  in  those  policies  by  the  words  '  goods  in  trust '  ? 
I  think  that  means  goods  with  which  the  insured  were  intrusted, 
not  goods  held  in  trust  in  the  strict  technical  sense,  so  held  that 
there  was  only  an  equitable  obligation  on  the  assured  enforceable  by 
subpoena  in  chancery,  but  goods  with  which  they  were  intrusted  in 
the  ordinary  sense  of  the  word.  They  were  so  intrusted  with  goods 
deposited  on  their  wharves ;  I  cannot  doubt  the  policy  was  intended 
to  protect  such  goods,  and  it  would  be  very  inconvenient  if  wharf- 
ingers could  not  protect  such  goods  by  a  floating  policy.  Then 
this  being  the  meaning  of  the  policy,  is  there  any  thing  illegal  in 
it  ?  It  cannot  be  disputed  it  would  be  legal  at  common  law  ;  and 
I  think  that  a  person  intrusted  with  goods  can  insure  them  with- 
out orders  from  the  owner,  and  even  without  informing  him  there 
is  such  a  policy.  It  would  be  most  inconvenient  in  business  if  a 
wharfinger  could  not  at  his  own  cost  keep  up  a  floating  policy  for 
the  benefit  of  all  those  who  might  become  his  customers.  The 
last  point  that  arises  is  :  To  what  extent  does  the  policy  protect 
Vol.  XLVIII  —  49 
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those  goods  ?  The  defendant  says  it  was  only  the  plaintiff's  per- 
sonal intei^est.  But  the  policies  are  in  terms  to  make  good  *  all 
such  damages  and  loss  as  may  happen  by  fire  to  the  projierty  here- 
inbefore mentioned. '  That  is  a  valid  contract,  and  if  the  property 
is  wholly  destroyed,  the  value  of  the  whole  must  be  made  good, 
not  merely  the  particular  interest  of  the  plaintiffs.  They  will  be 
entitled  to  apply  so  much  to  cover  their  own  interest,  and  as  to  the 
rest  will  be  trustees  for  the  owners.  The  authorities  are  clear 
that  an  assurance  made  without  orders  may  be  ratified  by  the 
owners  of  the  property  and  then  the  assurers  become  trustees  for 
them." 

These  English  decisions  have  been  generally  followed  in  this 
country.  Thus  in  Siter  v.  Marrs,  the  policy  of  insurance  against 
fire  of  a  particular  building  of  a  commission  and  forwarding  firm 
covering  "merchandise  generally  and  without  exception,  their  own 
or  held  in  trust  or  on  consignment,"  was  decided  to  apply  to 
property  in  the  building  destroyed  by  fire  consisting  of  household 
furniture,  wearing  apparel  and  books  received  and  held  in  de}X)sit 
by  the  firm  subject  to  the  order  of  the  owners,  as  well  as  to  the 
property  of  the  firm,  and  goods  consigned  to  them  on  commission  ; 
and  the  owner  can  recover  his  proportionate  share  of  the  amount 
awarded  by  the  policy  and  paid  over  by  the  insurance  company  to 
the  firm,  in  an  action  for  money  had  and  received.  The  court 
says  :  "  Such  policies  are  adapted  to  the  varied  wants  of  a  large 
mercantile  community,  and  the  construction  which  gives  to  all  the 
property  fairly  within  the  language  used  equal  protection  docs  luit 
carry  out  the  true  meaning  and  actual  purpose  of  the  parties  in 
whose  name  the  instrument  was  obtained.  That  it  covers  the  whole 
value  of  all  such  property  as  between  him  and  the  insurer,  and  not 
the  mere  interest  of  the  former,  had  been  decided  in  DeForest  v. 
Ftdion  Fire  Insurance  Co,y  1  Hull,  84,  118,  136.  That  such  was 
tlie  intention  of  the  parties  it  seems  to  me  impossible  to  doubt. 
What  other  meaning  would  the  parties  have  had  ?  Why,  having 
provided  for  their  own  property  and  property  held  on  consignment, 
was  that  held  in  trust  mentioned  ?  What  else  does  it  mean  in  this 
connection  but  property,  the  custody  and  possession  of  which  was 
in  themselves  but  the  actual  ownership  in  others  ?  The  defendant's 
business  sufficiently  indicates  this.  At  a  small  expense,  much  morc 
than  repaid  by  their  augmented  business,  induced  by  the  confidence 
which  an  insurance  would  inspire,  they  procured  their  policy.     Its 
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terms  place  all  the  goods  within  the  warehouse  from  time  to  time 
on  the  same  lovely  all  are  equally  protected." 

In  Home  Ins.  Co,  v.  Favorite,  46  111.  265,  the  property  insured, 
was  thus  described  in  the  contract  of  insurance  sued  on:'  "  Hogs/ 
cattle  and  the  products  of  the  same,  salt,  cooperage,  boxes,  and 
articles  used  in  packages,  their  own  or  held  by  them  in  trust  or  on. 
commission  or  sold  but  not  delivered,  contained  in  certain  build- 
ings specified."  The  court,  in  deciding  the  case  on  page  270,says: 
^'It  is  agam  urged  that  the  appellees  are  not  entitled  to  recover  for 
the  loss  of  coopers'  ware  owned  by  Cole  &  Sullivan  on  storage  with 
them  at  the  time  of  its  destruction,  as  it  was  not  on  commission  or, 
held  legally  and  technically  in  trust."  In  the  case  of  StUlwell  v. 
Staples,  19  N.  Y.  401,  it  was  held  that  a  policy  of  insurance  upon, 
goods  *  the  property  of  the  insured  or  held  by  him  in  trust '  covers 
doth  intrusted  to  him  for  the  purpose  of  being  manufactured  into 
clothing.  The  court  says  it  is  quite  apparent  that  the  words  ^  in 
trust '  as  used  are  not  to  be  taken  in  any  strict  or  technical  sense, 
which  would  limit  their  operations  to  cases  where  the  title  to  goods 
had  been  vested  in  a  trustee  subject  to  some  specific  trust  to  be 
executed  by  him,  for  several  reasons.  In  the  first  place  they  would 
be  entirely  unnecessary  for  any  such  purpose,  and  would  add  noth- 
ing to  the  force  of  the  policy.  Again  the  structure  of  the  clause 
itself  shows  the  meaning  to  be  different.  The  antithesis  shows 
the  words  *  in  trust '  are  meant  to  cover  goods,  not  the  property  of 
the  insured.  But  goods  held  in  trust  in  the  technical  sense  sug- 
gested  would  be  as  much  his  property,  as  between  him  and  the 
insurer,  as  those  belonging  to  him  in  his  own  right.'  The  reason- 
ing of  the  court  in  this  case  is  sound  and  fully  covers  the  objection 
raised  in  the  case  at  bar.  We  are  therefore  of  opinion  that  the 
contract  of  insurance  covers  property  intrusted  to  the  appellees  for 
a  compensation." 

So  in  Phaniz  Ins.  Co.  v.  Favorite^  49  111.  262,  the  court  say : 
**  The  barrels  of  Cole  &  Sullivan  are  covered  by  the  policy  which 
expressly  applies  to  certain  articles  held  in  trust  or  on  commission. 
We  do  not  understand  the  term  '  trust'  to  be  used  in  any  technical 
sense  but  to  apply  to  ordinary  bailments." 

In  the  case  of  Hough  v.  Fres.  aiid  Directors  Pe02)le's  Fire  Ins. 
Co.,  36  Md.  400,  it  was  decided  that  "the  words  '  held  in  trust,' 
applied  to  goods  insured,  mean  goods  with  which  the  assured  is 
intrusted,  not  goods  held  in  tmst,  in  the  strict  technical  sense,  so 
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held  that  there  is  only  an  equitable  obligation  in  the  assured,  en- 
forceable by  subpoana  in  chancer}-,  but  goods  with  which  they  are 
intrusted  in  the  ordinary  sense  of  the  word.''  It  was  also  decided 
''  that  wh^re  a  policy  of  insurance  is  couched  in  plain  and  unam- 
biguous  language,  resort  to  it  alone  must  be  had  to  determine  the 
intention  and  meaning  of  the  parties  thereto;  parol  proof  is  inad- 
missible for  such  purpose." 

In  the  case  of  Snoio  y.  Carr,  61  Ala.  363 ;  s.  c,  32  Am.  Bep.  3, 
it  was  held,  that  a  policy  taken  out  by  piano  and  music  dealers 
against  loss  by  fire,  describing  the  property  as  "  their  own  or  held 
in  trust,"  will  in  the  absence  of  eyidence  to  the  contrary  cover  a 
piano  left  with  them  for  sale  or  rent.  In  such  case  the  insured 
holds  the  amount  collected  as  trustee  for  the  owner  of  such  goods, 
as  well  as  those  held  in  his  own  right ;  and  the  failure  to  make 
proof  of  the  loss  of  the  goods  of  other  persons,  the  value  of  his 
own  goods  being  more  than  the  amount  of  the  policy,  which  he 
collected  in  full,  will  not  prejudice  the  rights  of  such  persons ; 
nor  can  he  claim  to  have  the  loss  of  his  own  goods  first  made  good 
out  of  the  fund  received,  before  owners  of  other  goods  can  share 
therein,  nor  can  he  defeat  an  action  by  the  owner  of  such  goods 
for  his  share  of  the  insurance  money,  because  such  owner  never 
requested  any  insurance,  and  did  not  know  it  was  taken  out  until 
after  the  loss,  and  failed  to  ratify  expressly  or  otherwise  the  acts 
of  the  insured  in  taking  out  the  policy  before  the  payment  of  the 
loss." 

In  this  case  was  involved  the  interesting  question,  whether,  if 
the  amount  of  the  insurance  is  insufficient  to  pay  the  entire  loss  by 
fire,  the  party  who  took  out  the  insurance  and  paid  for  it  without 
the  knowledge  even  of  the  other  party,  whose  goods  he  '^  held  in 
trust,"  could  apply  the  insurance  money  first  to  pay  for  the  goods 
he  owned,  which  were  destroyed  by  fire.  The  court  held  he  could 
not,  but  that  he  must  apply  them  ratably  to  pay  his  own  loss  and 
the  loss  of  those  persons  whose  goods  he  thus  ^'held  in  trust." 
This  is  an  interesting  question ;  but  as  it  does  not  arise  in  the  case 
before  us,  I  express  no  opinion  upon  it. 

In  this  Alabama  case,  the  court  also  permitted  parol  evidence  to 
be  heard  on  the  question,  what  goods  were  intended  to  be  included 
in  the  phrase,  "their  own  or  held  in  trust."  In  this  respect  this 
case  .is  in  conflict  with  the  Maryland  decision  above  referred  to; 
and  though  the  determination  of  the  case  before  us  would  not  be 
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affected,  whether  we  follow  the  rule  laid  down  in  the  Maryland 
case  or  in  the  Alabama  case,  yet  I  will  say  that  it  does  seem  to  me, 
that  the  rule  laid  down  in  the  Maryland  case  is  the  only  safe  one. 
I  cannot  see  how  we  can  hold  words  constantly  used  in  policies, 
and  which  have  received  a  uniform  and  certain  construction,  as 
ambiguous ;  or  how  we  can  permit  any  parol  evidence  to  be  heard 
in  putting  a  construction  on  such  words. 

In  the  case  of  Lockhart  v.  Cooper,  87  N.  C.  149 ;  s.  c,  42  Am. 
Rep.  514,  the  defendants  were  warehousemen,  had  a  fire  insurance 
on  leaf  tobacco  by  them  ''owned  or  held  in  trust  or  on  commission 
or  sold  and  not  delivered ; "  the  plaintiff  bought  of  them  twenty- 
five  particular  and  specified  hogsheads  of  tobacco,  and  had  removed 
five  of  them,  when  the  rest  were  destroyed  by  the  fire ;  the  ware- 
housemen, the  defendants,  lost  tobacco  of  their  own  exceeding  in 
value  the  whole  insurance.  It  was  held  that  all  of  the  twenty-five 
hogsheads  of  tobacco  had  been  sold  and  delivered  to  the  plaintiff, 
and  he  could  not  therefore  recover  any  of  the  insurance  money  of 
the  warehousemen.  The  court  reviews  a  number  of  the  cases  above 
cited  and  says  :  ''  These  and  other  authorities  relied  on  by  the  ap- 
pellant recognize  an  insurable  interest  in  the  depositary  who  has  a 
charge  upon  the  goods  committed  to  his  custody,  with  a  correspond- 
ing responsibility  for  their  safe-keeping  and  forwarding ;  but  none 
reveal  a  case  in  which  there  has  been  an  absolute  sale  and  delivery, 
transferring  both  title  and  possession  to  the  vendee,  and  the  goods 
are  temporarily  left  (without  actual  removal)  in  the  place  of  deposit.'' 
The  court  then  refers  to  the  case  of  Waring  v.  Fire  Insurance  Cofn- 
pang,  45  N.  Y.  606  ;  s.  c,  6  Am.  Rep.  146,  and  quotes  from 
FoLOER,  J.,  which  shows  that  in  that  case  the  property  insured  was 
described  as. ''  refined  carbon  oil  and  packages  containing  the  same, 
their  own  or  held  in  trust,  on  commission  or  sold  but  not  delivered 
contained  in  bonded  warehouse."  Subsequently  part  of  the  prop- 
erty was  sold  but  remained  in  the  possession  of  the  insured  until 
consumed  by  fire.  The  court  said  :  *'  We  have  but  little  difficulty 
in  holding  from  the  peculiar  phraseology  of  the  policy,  that  some- 
thing other  was  meant  than  property  of  which  a  contract  of  sale 
had  been  made  but  of  which  no  delivery  had  yet  taken  place.  '  Sold 
but  not  delivered '  is  a  phrase  common  with  insurance  men  and  has 
an  ascertained  and  definite  meaning.  It  applies  to  property  of 
which  a  contract  of  sale  has  been  made,  but  of  which  the  owner- 
ship has  not  been  changed  by  a  delivery  in  pursuance  of  the  con- 
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tract.  '  Sold  but  not  remoYod '  is  another,  and  we  deem  a  new 
form,  to  express  something  else.  We  judge  that  it  was  meant  to 
cover  that  which  had  been  sold>  and  of  which  a  legal  binding  delivery 
had  been  made,  the  ownership  and  right  of  control  of  which  had 
passed,  but  which  had  not  been  in  fact  removed,  of  which  no  change 
of  place  indicated  a  change  of  ownership  and  possession." 

Upon  the  reasoning  of  Judge  Foloeb  the  North  Carolina  Court 
passed  its  decision.  After  quoting  it  they  say:  ''In  our  opinion 
this  is  a  fair  and  reasonable  interpretation  of  the  claim  of  the 
policy;  and  the  distinction  is  probably  drawn  between  Che  expres- 
sions 'sold  but  not  delivered'  and  'sold  but  not  removed.'  The 
first  contemplates  goods  sold  but  in  a  legal  sense  not  delivered,  so  as 
to  vest  the  title  and  possession  in  the  vendee ;  the  latter  refers  to 
what  is  in  law  a  sale  and  delivery,  but  when  the  goods  remain  where 
they  were.  The  delivery  may  be  without  the  removal ;  and  the 
latter  word  is  substituted  to  give  a  wider  scope  to  the  contract  and 
to  extend  its  protection  to  cases  not  embraced  before."  In  other 
words  I  understand  the  North  Carolina  court  as  construing  the 
words  "  sold  and  not  delivered  "  as  carrying  with  them  a  negative 
pregnant,  "but  not  goods  sold  and  delivered."  The  case  refers  to 
the  construction  of  these  words  in  a  policy  not  specially  to  the  words 
"held  in  trust." 

In  Jackson  v.  JSina Insurance  Co.,  16  B.  Monr.  263,  it  was  held, 
that  "  a  policy,  insuring  all  the  articles  constituting  the  stock  of  a 
pork-house  and  all  articles  contained  within  the  building  described 
and  appurtenant  thereto,  covers  all  within  those  buildings  without 
regard  to  the  particular  ownership  of  each  or  any  article,  which  was 
at  the  risk  of  the  insured." 

In  Home  Ins,  Co.  v.  Bait.  Warehouse  Co.,  93  II.  S.  "627,  it  was 
decided  as  follows  :  "A  policy  of  insurance  taken  out  by  ware- 
house-men against  loss  or  damage  by  fire  on  merchandise  their  own 
or  held  by  them  in  trust,  or  in  which  they  have  an  interest  or  liabil- 
ity, contained  in  a  designated  warehouse,  covers  the  merchandise 
itself,  and  not  merely  the  interest  or  claim  of  the  warehouse-man; 
and  if  the  merchandise  be  destroyed  by  fire,  the  assured  may  re- 
cover its  entire  value,  not  exceeding  the  sum  insured,  holding  tho 
remainder  of  the  amount  recovered  after  satisfying  their  own  loss 
as  trustees  for  the  owners.  By  'merchandise  held  in  trust'  in 
meant  goods  intrusted  to  them  for  keeping."  Justice  Strokg,  de- 
livering the  opinion  of  the  court,  page  543,  says:  "It  is  undoubt- 
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ediy  the  law,  that  wharfingers,  warehousemen  and  commission-mer- 
chanfcs,  haying  goods  in  their  possession  may  insare  them  in  their 
own  names  and  in  case  of  loss  may  recover  the  full  amount  of  in- 
surance for  the  satisfaction  of  their  own  claims  first  and  hold  the 
residue  for  the  owners.  Waters  t.  Monarch  Ins.  Co.,  5  Ell.  &  Bl. 
870;  London  and  Northwestern  Railway  Co.  y.  Olyn,  1  Ell.  &  Ell., 
Q.  B.  65'^  ;  DeForest  v.  Fulton  Ins.  Co.,  1  Hall,  136  ;  Sitery.  Morrs, 
13  Penn.  St.  219.  Such  insurance  is  not  unusual  eyen  when  not 
ordered  by  the  owners  of  goods,  and  where  so  made  it  inures  to 
their  benefit.  The  words  '  merchandise  held  in  trust '  aptly  de- 
scribe the  property  of  depositors.  The  warehouse  company  held 
merchandise  in  trust  for  their  customers,  not,  it  is  true,  as  technical 
trustees,  but  as  trustees  in  the  sense  that  goods  had  been  intrusted 
to  them.  That  such  is  the  meaning  of  the  words  as  used  in  this 
policy,  we  cannot  doubt.  And  such  has  been  held  by  courts  of  the 
highest  authority  to  be  the  meaning  of  similar  words  in  fire  policies  .'* 

Other  decisions  of  a  like  character  might  be  cited  ;  but  these  are 
abundant  to  enable  us  to  safely  determine  what  property  was  cov- 
ered by  his  insurance  in  the  case  before  us.  It  is  described  as  '*  his" 
(the  insured's)  '^  stock  of  pianos,  organs  and  other  musical  instru- 
ments, sheet-music,  and  such  other  goods  as  are  usually  kept  for 
sale  in  a  music  store,  his  own  or  held  by  him  in  tnist  or  on  com- 
mission or  sold  but  not  delivered,  contained  in  the  first  story  of  ** 
a  described  house.  It  is  not  questioned  but  this  includes  not  only 
pianos,  which  belonged  to  the  insured,  in  the  words  of  the  policy 
"his  own,"  but  also  pianos  in  his  store,  which  he  had  there  belong- 
ing to  other  jwrsons  for  sale  "  on  commission."  But  it  is  claimed  by 
the  appellant's  counsel,  that  no  other  piano  in  this  store-room  ex- 
cept those  held  for  sale  on  commission  could  be  regarded  as  covered 
by  this  insurance.  That  a  piano,  which  had  been  left  there,  in 
order  that  the  assured  might  rent  it  or  might  send  it  to  a  northern 
city  for  repairs  or  for  any  other  purpose  than  sale,  would  not  be 
regarded  as  insured  against  fire  while  there. 

Tt  seems  to  me  to  be  impossible  to  put  such  a  construction  on  the 
language  used  in  the  policy.  The  policy,  in  describing  the  character 
of  the  goods  to  be  insured,  says  :  '*Such  other  goods  as  are  usually 
kept  for  sale  in  a  music  store."  This  would  of  course  exclude  from 
the  insurance  an  overcoat,  even  had  it  been  put  in  the  store  for  sale. 

On  the  other  hand  a  guitar  would  be  included  in  the  insurance, 

guitars  are  usually  kept  in  music  storoj^  for  sale,  and  it  would  be 
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so  included  for  any  thing  which  is  here  said,  though  it  hud  been 
left  there  not  for  e^le  but  for  any  other  purpose  for  which  guitars 
may  be  in  a  music  store,  as  for  instance,  to  have  strings  put  on  it, 
or  to  have  it  repaired  in  some  other  way.  But  as  if  to  make  it  en- 
tirely clear  that  a  guitar  left  at  the  store  for  any  such  purpose  was  in- 
cluded in  this  insurance,  the  policy  declares,  that  all  such  goods  in 
this  store  were  included  in  the  insurance,  whether  they  belonged 
to  the  iissured  ("  his  own  ")  or  were  "held  by  him  in  trust."  And 
these  words  "  held  by  him  in  trust "  have,  as  we  have  seen,  received 
a  uniform  interpretation  by  the  courts,  and  mean  intrusted  to  him 
for  keeping  or  for  any  other  purpose  connected  with  his  business. 
No  court  has  ever  interpreted  these  words  as  meaning  intrusted  to 
him  for  sale  only.  In  fact  it  would  be  absurd  to  so  interpret  them 
in  this  policy ;  for  then  they  would  be  entirly  unmeaning.  Such 
property  intrusted  to  the  insured  for  sale,  is  expressly  covered  by 
other  words  in  this  policy  ;  for  the  policy  in  express  words  covered 
or  insured  such  property  '^  on  commission,  *'  that  is,  intrusted  to  the 
assured  for  sale  on  commission. 

In  the  case  of  Snow  v.  Carr,  61  Ala.  364 ;  s.  c,  32  Am.  Rep.  3, 
the  words  describing  the  goods  insured  in  the  policy  were  almost 
identical  with  the  words  of  this  policy.  They  were  :  "  Their  stock 
of  pianos,  organs,  musical  instruments,  musical  merchandise  kept 
by  them  for  sale,  their  own  or  held  m  trust,  or  sold  but  not  deliv- 
ered, contained  or  to  be  contained  in  the  two-story  brick,  slate  and 
tin-roof  building  No.  102  and  104  Dauphin  street."  The  court 
decided  that  these  words  included  a  piano  left  at  their  store  for 
rent.  Of  course  it  would  have  included  a  piano  left  there  for  repair, 
to  put  new  strings  upon  it,  or  for  any  other  purpose  connected  with 
the  store.  That  court  held,  as  all  the  other  courts  have  held,  that  the 
words  held  in  trust  meant  intrusted  to  the  assured  for  any  purpose 
connected  with  his  business. 

The  first  clause  in  the  policy  in  this  case  provides,  that  the  de- 
fendant "shall  make  good  to  the  said  assured,  such  loss  or  damages, 
as  shall  be  occasioned  by  fire  to  the  property  above  mentioned  and 
hereby  insured."  Now  the  property  above  mentioned  is  "such 
property  whether  his  own  or  held  by  him  in  trust."  There 
is  nothing  ambiguous  in  the  description  of  the  property  insured. 
It  is  as  broad  as  possible.  The  subject  was  pianos,  organs  and  other 
musical  instruments,  sheet  music  and  such  other  goods  as  are 
usually  kept  for  sale  in  a  music  store.     It  was  not  merely  an  inter- 
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est  in  these  goods.  These  goods  iu  this  store  owned  by  the  assured, 
if  he  had  any,  were  covered,  and  so  were  any  such  goods  which  he 
held  in  trust.  If  only  the  interest  of  the  assured  in  these  goods 
held  in  trust  were  intended  to  be  insured,  why  did  not  the  policy 
say  the  interest  of  the  assured  in  such  goods  held  in  trust  ?  The 
defendant  binds  itself  **  to  make  good  the  damages  to  the  property 
above-mentioned,"  not  the  damage  which  the  interest  of  the  assured 
in  such  property  might  sustain  by  fire. 

Again  the  ninth  clause  of  this  policy  provides  '*  that  it  shall  be 
optional  with  the  company  to  repair  or  replace  the  property  lost  or 
damaged  with  other  of  like  kind  and  quality  within  a  reasonable 
time."  Here  and  nowhere  else  is  any  interest  in  the  goods  injured 
other  than  the  entire  ownership  in  any  way  alluded  to.  It  would 
therefore  seem  clear,  that  these  goods  in  this  store  were  the  property 
intended  obviously  to  be  insured,  and  not  the  interest  of  C.  Y.  Lucas 
in  them.  So  such*  policies  have  always  been  interpreted,  as  the 
cases  we  have  cited  show  clearly.  And  while  if  a  piano  of  a  third 
person  **  held  in  trust "  by  C.  T,  Lucas  in  this  store-room  was 
destroyed  by  fire,  he  would  be  entitled  to  receive  from  the  company 
its  value,  yet  he  would  hold  the  amount  so  received  for  the  owner 
of  the  piano  after  deducting  any  charges  against  the  property 
which  had  accrued  while  he  thus  held  it  in  trust.  The  insurance 
company  would  of  course  be  utterly  indifferent  as  to  the  amount 
of  these  charges.  The  company  would  pay  identically  the  same 
amount,  whether  those  charges  were  great  or  small.  It  would 
seem  to  follow  that  the  construction  of  their  contract,  the  })olicy 
issued  by  them,  as  to  what  property  was  insured,  could  in  no  manner 
depend  upon  any  contract  or  the  want  of  any  contract  between  the 
•  assured  and  the  owner  of  the  property.  It  would,  so  far  as  the 
construction  of  the  policy  was  concerned,  be  totally  immaterial 
whether  the  assured  cliarged  or  did  not  charge  the  owner  of  the . 
property  for  his  care  of  the  property  "held  in  trust."  In  either 
case,  if  destroyed  by  fire,  the  insurance  company  would  be  respon- 
sible for  its  value  if  the  policy  covered  property  ''held  in  trust." 
The  only  question  which  could  arise  in  such  case  would  be  whether 
or  not  it  was  contrary  to  public  policy  to  permit  a  business  man  to 
insure  the  property  of  others  *'held  in  trust"  by  him,  when  he 
had  no  interest  in  the  property  and  no  charge  against  it.  I  can  see 
no  public  policy  which  is  violated  in  allowing  any  one  who  is  in- 
trusted with  the  possession  of  the  i)roperty  of  another  for  any  ])ur- 
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pose^  to  insure  it  while  it  is  iu  his  charge.  It  is  \ery  true  that  to 
prevent  insuring  from  becoming  a  mere  gambling  transaction, 
the  law  does  require  the  insured  to  have  an  insurable  interest 
Quarrier  v.  Insurance  Co.,  10  W.  Va.  622 ;  8.  c,  27  Am.  Rep. 
582. 

In  Sheppard  y.  Insurance  Co.,  21  W.  Va.  379,  this  court  thus 
lays  down  the  law  on  this  subject :  **  The  assured  has  in  the 
property  insured  an  insurable  interest  whenever  he  holds  such  a 
relation  to  it  that  its  destruction  by  fire  would  involve  him  in 
pecuniary  loss,  or  would  involve  others  in  pecuniary  loss  for  whom 
he  acts  or  whom  he  represents.  Thus  for  instance,  a  common  car- 
rier  has  an  insurable  interest  in  the  goods  carried  by  him,  which 
he  may  insure  to  their  full  value  without  regard  to  his  liability  to 
the  owner  of  the  goods.  Crowley  v.  (7oA0n,-3  B.  &  Ad.  478;  Lcndan 
£  North'foestem  Railtoay  Co.  v.  Glyn,  1  Ell.  &  Ell.  652.  So  has  a 
warehouseman,  though  he  is  liable  only  for  his  own  negligence  to  the 
owner.  Waters  v.  Manarch  Assurance  Co.^  5  El.  &  Bl.  870.  To  give 
a  party  an  insurable  interest  in  property  it  is  not  necessary  that  he 
should  have  any  pecuniary  interest  therein,  or  that  he  should  be 
even  responsible  for  its  safe-keeping.  If  he  has  the  care  and  pos- 
session of  the  property  he  may  insure  it  in  his  own  name  for  the 
benefit  of  others  ;  and  the  insurance  will  inure  to  their  benefit  npon 
their  subsequent  assent  to  the  insurance  even  when  this  absent  is 
after  the  loss  has  occurred.  Waring  v.  Indemnity  Insurance  Co., 
45  N.  Y.  606  ;  s.  c,  6  Am.  Rep.  146." 

Again  iu  this  case,  on  page  380,  it  is  said  :  '*  It  is  obvious 
that  the  main  object  of  the  law  in  requiring  the  insured  to  have 
an  insurable  interest  in  the  property  insured  is  to  discourage 
and  prevent  parties  having  no  control  or  management  of  property  ' 
and  no  sort  of  interest  in  its  preservation  from  fire  but  being  mere 
strangers  to  the  property  obtaining  policies  on  such  property 
against  its  destruction  by  fire.  Such  policies  would  amount  to 
nothing  but  wagers,  whether  or  not  the  property  would  be  destroyed 
by  fire  in  a  specified  time.  And  public  policy  rather  than  justice 
to  the  insurance  company  requires  that  the  law  should  pronounce. 
\\&  it  does,  such  policies  void."  In  that  very  case  (21  W.  Va.  369, 
syllabus  7)  this  court  decided:  ''If  the  personal  estate  of  a  dece- 
dent be  insufficient  to  pay  his  debts,  the  administrator  of  such  dece- 
dent has  an  insurable  interest  in  the  buildings,  which  belonged  to 
liis  decedent;  for  our  .statute  in  such  case  authorizes  him  as  admin- 
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istrator  to  bring  a  suit  in  chancery  to  have  such  buildings  sold  to 
pay  the  debts  of  the  decedent." 

This  statute  prevents  him  in  such  case  occupying  the  position  of 
a  mere   intermeddler,  a  person  making  a  wager  in  reference  to 
whether  or  no  buildings  would  bum  in  a  given  time.     He  has  not 
a  particle  of  pecuniary  interest  m  such  buildings,  and  yet  he  may 
insure  them,  though  he  has  no  possession  of  them,  merely  because 
he  may  bring  a  suit  to  have  them  sold.     These  principles,  it  would 
seem,  clearly  permit  warehousemen,  wharfingers,  commission  mer- 
chants,  keepers  of  music  stores  or  anybody  else,  whose  business 
required  them  to  keep  the  property  of  others  in  their  possession  on 
any  trust  or  for  any  purpose,  to  insure  such  property,  while  in  their 
possession,  whether  they  have  any  pecuniary  interest  in  the  property 
or  not,  or  whether  they  make  any  charge  for  keeping  the  property 
or  not.     Their  possession  and  charge  of  the  property  abundantly 
justify  them  in  the  insuring  of  it.     There  is  no  public  policy  vio- 
lated in  permitting  them  to  do  so;  for  with  them  it  is  no  wager 
whether  or  no  the  property  will  burn  in  a  specified  time;  for  if  it 
bums,  they  make  not  one  cent  thereby,  for  the  insurance  money 
which  they  receive  they  are  bound  immediately  to  pay  over.     So 
far  from  making  money  by  insuring  the  property  of  others  in  their 
possession  and  charge,  they  incur  a  cost,  the  immediate  benefit  of 
which  is  reaped  by  others,  their  customers.     The  only  inducement 
for  their  thus  insuring  the  property,  which  they  thus  **hold  in 
trust,"  is  to  increase  the  confidence  of  the  community  in  them  as 
business  men,  and  thus  increase  their  legitimate  business.    For 
this  they  may  be  justified  in  paying  a  larger  insurance  for  having 
inserted  in  their  policies  not  only  that  their  own  property  but  also 
property  held  by  them  in  tmst  for  others  shall  be  covered  by  the 
insurance.     Such  an  insurance  may  be  advantageous  to  them  as 
well  as   to  the  insurance  company,  while  to  the  general  public  it 
may  be  decidedly  beneficial.     And  I  see  no  reason  why  the  law 
should  forbid  the  making  of  such  a  contract.     I  can  see  no  public 
evil,  which  is  likely  to  result  from  the  making  of  such  contracts. 
To  apply  these  principles  to  the  case  before  us,  the  piano  of  A. 
Wilson  Kelly  came  into  the  possession  of*  C.  Y.  Lucas  as  the  keeper 
of  this  music  store.     As  the  keeper  of  this  store  he  was  employed 
to  remove  this  piano  from  Mr.  Kelly's  residence  to  a  boarding  house. 
He  could  not  get  it  into  the  room  into  which  he  was  directed  to 
remove  it,  and  therefore  he  took  it  to  his  store.    Mr.  Kelly  directed 
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him  to  put  it  there  till  he,  Lucas,  oould  send  it  to  New  York  to  be 
repaired,  which  he  instructed  him  to  do,  but  told  him  first  to  write 
and  see  if  he  could  get  the  makers  of  the  piano  to  repair  it  with- 
out charge,  but  whether  they  would  or  not  he  should  send  it  on  for 
repair.  Before  he  had  ascertained  whether  the  maker  would  charge 
for  siich  repairing,  the  store  is  burned  down,  and  this  piano  de- 
stroyed. The  eyidence  does  not  show  what  was  the  understanding, 
if  any,  between  Kelly  and  this  plaintiff,  Lucas,  in  reference  to  tlie 
pay  he  was  to  receive  for  bargaining  with  the  piano  makers  for 
repairing  this  piano,  or  for  the  trouble  he  would  be  at  in  forward- 
ing it,  or  receiving  it  again  when  returned;  and  I  presume  there 
was  no  understanding,  but  of  course  this  being  done  at  Kelly's 
request,  he  was  bound  to  pay  Lucas  then  for  what  his  services  were 
worth.  See  Hursfs  Adm'r  v.  Hitey  20  W.  Va.  206;  Reas'  Adm'r 
V.  Trotiery  26  Gratt.  586. 

As  all  this  was  in  the  regular  line  of  business  of  Lucas  as  a  keeper 
of  the  music  store,  as  a  matter  of  course  Kelly  expected  to  pay  him 
for  all  his  services.  We  consider  it  however  utterly  unimportant 
whether  he  did  or  not,  for  Lucas  had  a  right,  if  he  chose,  to  insure 
not  only  his  own  property  in  this  store,  but  also  the  property  of  all 
his  customers  or  others  who  should  intrust  their  property  to  him. 
His  possession  of  it  and  responsibility  for  its  keeping,  however 
slight  that  may  have  been,  gave  him  an  insurable  interest  in  the 
property,  whether  he  charged  for  keeping  it  or  for  his  services  in 
connection  with  it  or  not.  Having  this  right,  he  did  enter  into 
such  contract  with  the  defendant.  The  terms  of  this  contract  are 
unambiguous,  and  under  it  the  insurance  company,  the  defendant, 
was  responsible  not  only  for  all  the  insured  property  in  this  store, 
belonging  to  Lucas,  which  was  destroyed  by  tthe  fire  of  March  25, 
1880,  but  also  for  the  value  of  this  piano,  which  Lucas  held  in 
trust  at  that  time,  and  which  was  destroyed  by  this  fire  and  in- 
cluded in  the  insurance. 

But  it  is  claimed  by  the  appellant's  counsel  that  this  piano  is  not 
included  in  the  property  insured,  because  the  fourth  article  of  the 
policy,  which  was  in  print,  provides  ^'  that  if  the  interest  of  the  as- 
sured in  the  property  be  any  other  than  the  entire  unconditional 
and  sole  ownership  of  the  property  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company  and  so  expressed 
in  the  written  part  of  the  policy,  otherwise  the  policy  shall  be  void. 
Goods  held  in  storage  must  be  separately  and  specifically  insured." 
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As  property  was  to  be  insured  which  should  afterward  come  into 
the  store  of  the  assured,  not  belonging  to  him  but  to  be  *'  held  by 
bim  in  trust ''  for  others,  his  customers,  this  fourth  clause  required 
this  to  be  expressed  in  the  written  part  of  the  policy,  and  in  obedi* 
enoe  to  this  requirement  it  was  so  expressed  in  that  part  of  the  pol- 
icy, as  we  have  seen.  Of  course  the  provision  in  the  printed  part 
of  the  policy,  that  goods  held  in  storage  should  be  separately  and 
specifically  insured,  refers  to  goods  in  existence  and  held  in  storage 
at  the  time  the  policy  was  executed,  and  as  a  matter  of  course  it 
has  no  reference  to  property  which  should  thereafter  come  into  the 
store,  because  of  course  this  would  not  have  been  separately  and 
specifically  insured.  Yet  we  have  seen  that  the  written  part  of 
this  policy  especially  provided  for  the  insuring  of  property  which 
should  afterward  come  into  the  store  and  be  "held  in  trust." 
There  is  a  provision  to  be  found  in  the  ninth  clause  of  this  policy 
which  seems  to  me  shows  the  real  understanding  of  the  parties 
when  this  policy  was  issued.  It  is  this  :  "In  case  of  loss  on  prop- 
erty held  in  trust  or  on  commission,  or  if  the  interest  of  the  insured 
be  other  than  the  entire  and  sole  ownership,  the  names  of  the  re- 
spective owners  shall  be  set  forth  together  with  their  respective 
interests  therein."  This  shows  that  the  understanding  of  the  par- 
ties was  that  after  the  loss  took  place  the  interest  of  those  third 
persons,  owners  of  goods  intrusted  to  the  assured,  were  to  be  dis- 
doeed,  and  not  till  then.  Of  course  their  names  and  interest  could 
not  be  disclosed  till  then,  but  the  fact  that  they  were  then  to  be 
disclosed  seems  to  me  to  show  clearly  that  it  was  understood  that 
they,  or  rather  their  goods,  were  insured,  whosever  they  might 
turn  out  to  be. 

[Omitting  a  minor  question.] 

For  these  reasons  the  judgment  of  the  municipal  court  of  Wheel- 
ing of  June  6,  1882,  must  be  affirmed,  and  the  defendant  in  error 
must  recover  of  the  plaintiff  in  error  his  costs  in  this  court  ex* 
pended  and  damages  according  to  law. 

Judgment  affirmed. 
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AticUon  — pujflng. 

The  owner's  emploTment  of  pnffen,  who  bid  at  an  auction  sale  of  his  piopeity, 

avoids  the  sale. 


B 


ILL  for  specific  performance  of  auction  sale,  of  lands.     The 
opinion  states  the  point. 


W.  P.  Hubbard  and  Cracrafi  A  Ferguson^  for  appellant 

R.  0,  Barr,  A.  J.  Clarke  and  Caldwell  S  Caldwell^  for  appellees. 

Green,  J.  The  principal  question  of  controversy  in  this  case  is: 
Did  George  S.  Tingle  m  bidding  at  the  auction  sale  made  by  the 
complainant,  Daniel  Peck,  on  the  afternoon  of  the  2l8t  of  May, 
1881^  occupy  substantially  the  position  of  a  puffer^  and  if  so,  can 
Henry  E.  List,  the  defendant,  for  this  reason  repudiate  his  pur- 
chase ?  A  puffer  in  the  strictest  meaning  of  the  word  is  a  person 
who  without  any  intention  to  purchase  is  employed  by  the  vendor 
at  an  auction  sale  to  raise  the  price  by  fictitious  bids,  thereby  in- 
creasing competition  among  the  bidders,  while  he  himself  is  secured 
from  risk  by  a  secret  understanding  with  the  vendor  that  he  shall 
not  be  bound  by  his  bids.  I  will  first  inquire  what  is  the  effect 
upon  the  sale,  as  settled  by  the  common-law  courts  of  England,  of 
the  employment  by  a  vendor  of  a  puffer  and  of  his  bidding  at  an 
auction  sale.  The  leading  English  case  on  this  subject  is  Bexwell 
V.  Cliristie,  Oowp.  395.  In  that  case  it  was  decided  that  an  ac' 
tion  does  not  lie  against  an  auctioneer  for  celling  a  horse  at  the 
highest  price  bid  for  him  contrary  to  the  owner's  express  directions 
not  to  let  him  go  under  a  larger  sum  named — otherwise  if  the 
owner  had  directed  the  auctioneer  to  set  the  horse  up  at  a  particu- 
lar price  and  not  lower.  Lord  Mansfield,  in  pronouncing  the 
opinion  of  the  entire  court  says,  in  substance  and  in  almost  this  lan- 
guage : 

'*  The  matter  in  question  is  in  itself  of  small  value,  but  in  respect 
to  the  i)rinciples  by  which  it  must  be  governed  it  is  a  question  of 
great  importance.     Since  the  trial  I  have  mooted  the  point  with 
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mauy  who  are  not  lawyers  upon  the  morality  and  rectitude  of  the 
transaction.  The  question  is  whether  a  bidding  hy  the  owner  of- 
goods  at  a  sale  under  the  condition  that  the  highest  bidder  should; 
be  the  purchaser  is  a  bidding  within  the  meaning  of  such  condi-. 
tions  of  sale  ?  It  is  not  a  direction  that  there  should  be  no  bidding 
under  the  price  named  by  the  owner,  in  that  case  fifteen  pounds  ; 
but  the  direction  is  not  to  let  the  horse  go  under  fifteen  pounds, 
which  implies  that  there  might  be  a  bidding  under  that  sum.  This, 
is  equivalent  to  a  private  bid  of  that  sum  by  the  owner.  The  ques- 
tion is  whether  the  owner  can  privately  employ  another  person  to 
bid  for  him.  The  basis  of  all  dealings  ought  to  be  good  faith  ;  so 
more  especially  in  these  transactions  when  the  public  are  brought 
together  upon  a  confidence  that  the  articles  set  up  at  a  sale  are  to 
be  disposed  of  to  the  highest  bidder,  which  could  never  be  the  case 
if  the  owner  might  privately  and  secretly  enhance  the  price  by  a 
person  employed  for  the  purpose  ;  yet  tricks  and  practices  of  tliis 
kind  daily  increase  and  grow  so  frequent  that  good  men  give  in  to 
the  ways  of  the  bad  and  are  dishonest  in  their  own  defense.  But 
such  a  practice  was  never  openly  avowed.  An  owner  of  goods  set 
up  for  sale  at  an  auction  never  yet  bid  in  the  rooms  for  himself. 
If  such  a  practice  was  allowed  no  one  would  bid.  It  is  a  fraud 
upon  the  sale  and  upon  the  public.  The  disallowing  of  it  is  no 
hardship  upon  the  owner.  If  he  is  unwilling  that  his  goods  should 
go  at  an  under  price  he  may  oi'der  them  to  be  set  up  at  his  own 
price  and  not  lower ;  such  a  direction  would  be  fair,  or  he  might 
do  as  was  done  by  Lord  Ashburton,  who  sold  a  large  estate  by  auc- 
tion ;  he  had  it  inserted  in  the  conditions  of  sale  that  he  himself 
might  bid  once  in  the  course  of  the  sale,  and  he  did  bid  once  fifteen 
or  twenty  thousand  pounds.  Such  a  condition  is  fair,  because  the 
juiblic  are  then  apprised  upon  what  terms  they  bid.   , 

"  The  question  then  is,  is  a  private  bidding  by  the  owner  fair  ? 
If  not  it  is  no  argument  to  say  it  is  a  frequent  custom  ;  gaming, 
stock-jobbing  and  swindling  are  frequent,  but  the  law  forbids  them 
all.  Suppose  there  was  an  agreement  privately  with  .  a  particular 
person  that  if  he  was  the  highest  bidder  so  much  would  be  abated  ; 
frequently  abatements  from  the  price  fixed  by  the  vendor  are  made  on 
a  private  sale  and  of  course  legitimately;  sometimes  ten  or  fifteen  per 
cent  is  thus  abated.  But  a  private  agreement  of  this  sort  between 
the  owner  and  the  bidder,  at  a  sale  by  auction,  would  be  a  gross 
fraud.     What  is  the  nature  of  such  a  sale  by  auction  ?    It  is  that 
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the  goods  Bhall  go  to  the  highest  real  bidder.  But  there  would  be 
an  end  of  that,  if  the  owner  might  privately  bid  upon  his  own 
goods.  There  is  no  contract  with  the  auctioneer.  He  is  only  an 
agent  between  the  buyer  and  the  seller.  He  may  fairly  bid  for  a 
third  per8on>  who  employs  him,  but  not  for  the  owner.  Therefore 
upon  full  consideration  I  am  of  opinion,  that  a  bidding  by  the 
owner  priyately  or  its  equiyalent,  a  direction  given  to  the  auctioneer 
privately^  not  to  let  the  property  go  under  a  certain  sum,  would  be 
a  fraud  upon  the  sale ;  and  consequently  that  this  action  against 
the  auctioneer  for  knocking  off  the  horse  to  the  highest  bidder 
below  the  price  fixed  by  the  owner  privately  cannot  be  main* 
tained." 

I  have  given  the  whole  of  the  opinion  of  Lord  Makbfibld  on 
this  subject  and  nearly  in  liis  own  language,  as  in  my  judgment 
neither  the  reasoning  nor  language  admits  of  improvement.  It  is 
true  that  this  decision  and  reasoning  has  been  since  disapproved  by 
some  eminent  jurists,  but  it  is  obvious  that  in  a  number  of  decisions 
which  condemn  the  principles  here  laid  down,  the  judges,  very 
good  men  and  able  jurists,  have,  as  it  were  in  their  own  defense, 
given  way  and  countenanced  or  winked  at  such  evil  practice,  only 
because  it  had  become  so  general  and  had  for  such  reason  received 
the  countenance  of  the  courts.  Not  unf  requently  while  announcing 
such  adverse  decision  or  views  these  jurists  have,  as  it  were,  apolo- 
gized for  it  because  of  the  extent  of  the  practice  and  the  counte- 
nance of  some  courts,  though  at  the  same  time  they  have  said,  that 
the  reasoning  of  Lord  Maksfield  in  this  case  was  in  their  judg- 
ment sound  and  correct,  and  that  it  would  have  been  wiser  to 
adhere  to  it.  But  other  able  jurists  have  refused  to  jield  to  this 
pressure  and  have  adhered  to  the  principles  laid  down  in  this  case ; 
and  many  courts,  which  for  a  time  yielded  to  this  pressure,  have 
returned  to  them,  if  not  in  their  entirety,  at  least  to  a  large  extent 
The  English  common-law  judges  have  almost  universally  adhered 
strenuously  to  the  principles  laid  down  in  this  case,  which  at  this 
day,  though  delivered  as  long  ago  as  1776,  prevail  in  the  courts 
generally  in  England  and  in  this  country  to  a  much  larger  extent 
than  they  did  fifty  years  ago.  We  will  refer  to  some  of  the  many 
English  common-law  cases,  in  which  these  views  of  Lord  Maks- 
FiELD  have  been  adhered  to  and  acted  upon. 

In  Howard  v.  Caath,  6  T.  R.  643,  it  was  decided,  that  if  the 
owner  of  goods  or  an  estate  put  up  to  sale  at  auction  employ  puf- 
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fers  to  bid  for  him  without  declaring  it,  it  is  a  fraud  on  the  real 
bidders,  and  the  highest  bidder  cannot  be  compelled  to  complete 
the  contract.  In  that  case  Lord  Kenton  says  :  ' '  The  parties  did 
not  meet  on  equal  terms ;  several  other  persons  besides  the  defend- 
ant bid,  who  by  so  doing  represented  tiiemselyes  as  embarking  on 
their  own  judgment ;  but  it  afterward  turned  out  that  this  was 
false,  and  that  it  was  an  imposition  practiced  by  the  plaintiff  on 
the  defendant,  for  all  these  other  persons  were  authorized  by  the 
plaintiff  to  bid  for  him.  I  will  not  go  into  the  general  reasoning 
on  the  subject,  because  it  is  yery  ably  stated  by  Lord  Mansfield 
in  Bexwell  v.  Chrisite,  1  Cowp.  395.  The  reasoning  in  that  case  is 
founded  on  the  noblest  principles  of  morality  and  justice,  principles 
that  are  calculated  to  preserve  honesty  between  man  and  man.'* 
All  the  other  judges  concurred  with  Lord  Kenton,  C.  J. 
Grove,  J.,  said,  '^  nothing  can  be  more  true  than  the  doctrine  of 
Bea^well  v.  Christie,  1  Cowp.  395,  If  the  owner  of  goods  put  up  to 
Bide  at  auction  wishes  that  they  shall  not  be  sold  under  a  particular 
price,  he  may  declare  so  before  the  auction  begins,  or  he  may  re- 
serve one  bidding  for  himself,  or  declare  that  he  has  appointed  a 
particular  person  to  bid  for  him  ;  in  either  of  these  cases  the  par- 
ties meet  on  fair  terms.  But  the  whole  of  this  was  a  secret  trans- 
action unknown  to  the  defendant  and  it  was  a  fraud  and  imposi- 
tion upon  him.'' 

In  Wheeler  v.  OoUier,  1  Moo.  &  M.  123  (22  Eng.  C.  L.  266)  it  was 
decided  :  "  If  the  owner  of  an  estate  put  up  for  sale  by  auction 
employ  a  person  to  bid  for  him,  the  sale  is  void,  although  only  one 
such  person  be  employed,  unless  it  is  announced  at  the  time  that 
there  IB  a  person  bidding  for  the  owner."  Lord  Tenterden,  C. 
J.,  said  :  '^I  am  clearly  of  opinion  this  sale  is  void  in  point  of  law. 
I  am  not  called  upon  to  decide  the  case  of  one  person  only  being 
employed  to  bid ;  here  are  two,  and  it  certainly  makes  a  material 
difference,  whether  a  person  wishing  to  purchase  sees  one  or  two 
persons  bidding  against  him.  But  that  I  may  not  be  understood 
to  decide  that  case  on  that  ground,  I  will  add  that  the  strong 
inclination  of  my  opinion  is,  that  if  only  one  person  be  employed  to 
bid  the  sale  is  void  ;  unless  it  is  announced  that  there  is  a  person 
bidding  for  the  owner,  the  act  itself  is  fraudulent."  This  was 
obviously  implied  in  the  case  of  Bexwell  v.  Christie  j  for  the  telling 
of  the  auctioneer  by  the  owner  privately  not  to  let  the  property  be 
sold  for  less  than  a  certain  price,  was  obviously  the  equivalent  of 
YoL.  XLVIII  —  51 
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privately  employing  a  single  person  to  make  a  single  bid  for  the 
owner.  And  this  Lord  Mansfield  in  that  case  held  rendered  the 
sale  frandalent. 

In  Crowderr.  Austin,  3  Bing.  368  (13  Eng.  C.  L.  11),  it  was 
decided  according  to  the  syllabus  :  ''The  vendor  of  a  house  stationed 
his  servant  to  join  in  the  bidding  at  a  public  auction  and  theiservant 
bid  up  to  twenty-three  pounds  after  a  bona  fide  bidder  had  hid  twelve 
pounds.  Held  that  the  sale  could  not  be  enforced  against  a  sub- 
sequent bidder."  The  judges  expressly  approve  the  opinion  of 
Lord  Mansfield  in  Bexioelly.  ChrtstiSy  though  it  had  then  been  dis- 
approved by  the  lord  chancellor  in  Conotty  v.  Parsons,  3  Ves.  Jr. 
C25.  In  this  case  it  may  be  noted  that  there  was  but  one  by-bidder; 
but  obviously  some  of  the  judges  regarded  this  as  not  making  the 
least  difference.     They  do  not  even  comment  upon  it. 

In  the  case  of  Rex  v.  Marsh,  3  Y.  &  Jer.  331,  it  was  decided, 
''  that  the  employment  of  a  puffer  at  a  sale  by  auction  of  property 
seized  under  an  execution  by  an  agent  of  the  crown,  to  whom  a 
bidding  is  reserved  by  a  condition  of  sale,  vitiates  the  sale.  And 
further  the  misconduct  of  the  purchaser  does  not  preclude  him  from 
objecting  to  the  employment  of  a  puffer  at  a  sale  by  auction."  in 
that  case  one  of  the  conditions  of  the  sale  was  **  on  the  part  of  the 
crown,  Mr.  E.  Driver  to  be  at  liberty  to  make  one  bidding  but  no 
more,  and  if  the  highest  bidder  the  sale  to  be  void/'  It  was  argued 
that  if  this  was  allowed,  it  would  be  injurious  to  the  interest  of  the 
crown,  as  in  that  case  no  purchaser  would  be  found.  The  court 
refused  to  confirm  the  sale,  though  his  bid  was  reserved,  and  though 
it  was  shown  that  the  purchaser  had  acted  improperly,  and  that  the 
biddings  of  the  puffer  did  not  exceed  the  value  of  the  property. 

In  Thornett  v.  Haines,  15  M.  &  W.  367,  it  was  decided  that 
''  when  a  sale  by  auction  is  advertised  or  stated  by  the  auctioneer 
to  be  without  reserve,  the  employment  by  a  vendor  of  a  puffer  to 
bid  for  him  without  notice  renders  the  sale  void  and  entitles  the 
purchaser  to  recover  back  his  deposit  from  the  auctioneer."  The 
opinions  in  this  case  show  that  while  the  judges  were  all  disposed 
to  hold  to  the  decisions  and  opinions  of  Lords  Mansfield,  Kentok 
and  Tenterden,  which  we  have  before  stated,  yet  they  were  anxious 
to  avoid  coming  indirect  conflict  with  the  chancery  decisions,  which 
as  we  shall  see  presently,  did  not  m  important  respects  conform  to 
the  opinions  and  decisions  of  these  eminent  common-law  judges, 
and  honee  they  put  their  decisions  in  that  case  on  its  being  an- 
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nounced  that  the  sale  was  ^'without  reserve/'  as  it  was  done  in  that 
particalar  case,  wliich  they  thought  freed  it  from  all  doubt,  as 
even  by  tlie  chancery  decisions  in  such  a  case  the  employment  of  a 
puffer  would  vitiate  the  sale.  Pollock,  0.  B.,  says  :  ''I  adopt 
the  law  as  laid  down  by  Lords  Mansfibld,  Ebnyon  and  Tentbk- 
DEN.  I  think  however  the  decisions  in  the  courts  of  law  and  equity 
may  be  reconciled.  There  is  no  distinction  between  a  puffer  bidding 
up  to  the  buyer,  or  bidding  by  him  at  a  different  stage  of  the  sale  ; 
but  if  there  were,  it  would  not  apply  to  this  case,  as  here  Bobinson 
was  a  puffer  and  bid  immediately  before  the  plaintiff.  The  only 
distinction  between  the  cases  in  equity  and  law  is  this,  that  in  the 
former  there  may  be  reserved  bidding  without  notice  ;  but  that  does 
not  apply  to  the  present  case  when  the  sale  was  distinctly  stated 
and  understood  to  be  without  reserve  ;  and  it  matters  not  whether 
the  announcement  is  made  by  the  particulars  of  sale,  or  by  the 
auctioneer  by  parol."  This  decision  accords  with  the  decisions  of 
Lords  Mansfield,  Kenton  and  Tenterden  before  referred  to» 
but  the  court  has  thought  proper  to  base  the  decisions  in  part  on 
the  announcement  of  the  auctioneer  that  the  sale  was  ''without 
reserve  "  because  when  based  on  that  ground  in  part  it  would  accord 
with  the  decisions  in  the  Chancery  Court  with  which  these  judges 
did  not  agree,  but  with  which  they  did  not  want  unnecessarily  to 
come  in  conflict. 

In  Green  v.  Baverstock,  14  C.  B.  [N.  S.]  (108  Eng.  C.  L.  204), 
it  was  decided  that  "  upon  a  sale  of  goods  by  auction,  where  the 
highest  bidder  is  the  purchaser,  the  secret  employment  of  a  puffer 
on  behalf  of  the  vendor  is  a  fraudulent  act  and  vitiates  the  trans- 
action." It  will  be  observed  that  in  this  case  there  was  no  an- 
nouncement that  the  sale  was  "  without  reserve."  But  as  it  was 
a  sale  at  auction  to  the  highest  bidder,  it  was  regarded  by  the  court 
to  be  without  reserve.  Byles,  J.,  says,  page  208  :  "  What  may  be 
the  practice  in  the  Courts  of  Chancery  I  do  not  profess  to  under- 
stand ;  but  the  rule  at  common  law,  I  apprehend,  is  plain  :  At  a 
sale  by  auction,  when  the  highest  bidder  is  to  be  the  purchaser,  the 
secret  employment  of  a  puffer  by  a  vendor  is  a  fraudulent  act. 
The  sale  is  vitiated  by  the  fraud  and  void,  unless  the  vendee  with 
knowledge  of  the  fact  has  acted  upon  it,  so  as  to  deprive  himself 
of  the  right  to  complain.  This  has  been  the  law  of  England  and 
indeed  of  the  whole  of  Europe  for  a  very  long  time.  It  was  a  law 
of  universal  application  even  before  the  Christian  era. " 


404  WEST  VIBGINIA, 


Peck  ▼.  List. 


In  the  cose  of  IVarlow  v.  Harrison,  1  £11.  &  Ell.,  Q  B.,  102  Eiig. 
0.  li.  295,  the  plaintiff  at  an  auction  of  a  horse,  advertised  by  the 
auctioneer  to  be  sold  without  reserve,  bid  for  the  horse  a  certain 
amount ;  the  owner  by  a  puffer  bid  higher.  The  plaintiff  having 
found  out  that  it  was  a  puffer's  bid  would  bid  no  more,  and  the 
auctioneer  knocked  the  horse  down  to  the  puffer,  not  knowing  he 
was  a  puffer.  The  plaintiff  tendered  the  amount  of  his  own  bid  to 
the  auctioneer  and  demanded  of  him  the  horse,  which  he  refused 
to  deliver  to  him.  Thereupon  the  plaintiff  brought  a  common-law 
action  against  the  auctioneer.  The  Court  of  Exchequer  Chamber 
decided  he  was  not  entitled  to  recover,  because  though  the  bid  of 
the  owner  through  the  puffer  was  fraudulent,  and  the  auctioneer, 
had  he  known  the  fact,  ought  to  have  refused  the  bid  and  knocked 
the  horse  down  to  the  plaintiff,  yet  till  it  wiis  knocked  down  to  him 
he  had  no  right  to  demand  the  horse,  and  till  the  horse  was  knocked 
down  to  the  plaintiff  the  auctioneer  was  not  the  plaintiff's  agent, 
but  only  the  agent  of  the  vendor,  and  therefore  not  liable  to  a  suit 
of  this  character,  though  he  might  have  1>een  liable  to  the  plaint- 
iff on  a  declaration  complaining  that  (!io  auctioneer  had  under- 
taken to  sell  the  horse  without  reserve  and  had  not  done  so. 

In  Hopkins  Y.  Tanqueray,  16  C.  B.  (80  Eng.  C.  L.)  130  (6  Scott), 
Cbowder,  J.,  says  (p.  142)  :  ''It  is  a  grave  question  whether  a 
contract  made  privately  with  one  individual,  that  the  plaintiff 
would  warrant  the  soundness  of  a  horse,  which  was  being  sold 
publicly  at  auction,  would  be  enforced,  as  all  have  at  an  auction 
sale  a  right  to  suppose  they  are  bidding  on  equal  terms." 

In  Mainpricey.  Westhy,  6  B.  &  S.  (118  Eng.  C.  L.  427),  it  was 
questioned  whether  such  an  action  would  lie  against  an  auctioneer, 
as  was  suggested  would  lie  in  Warlow  y.  Harrison,  1  EIL  &  £11. 
309  (Eng.  C.  L.  102). 

These  cases  show  that  the  common-law  courts  of  England  have 
always  maintained  the  views  laid  down  by  Lord  Mansfield  in 
Bexwell  v.  Christie,  Cowp.  395 ;  and  they  have  conscientiously 
carried  them  out,  not  permitting  them  to  be  frittered  away  by  nice 
distinctions. 

But  it  was  far  otherwise  in  the  English  Chancery  Courts.  In  the 
case  of  ConoUy  y.  Parsons,  reported  m  a  note  in  3  Yesey,  625,  626, 
627,  Lord  Chancellor  LouoHBOBoiroH  ezpretoed  his  dissatisfaction 
with  the  opinion  of  Lord  Mansfield,  pronounced  aoout  i;wenty 
years  before  ;  and  says  (3  Vesey,  627) :   "I  should  wish  it  to  un- 
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dergo  a  reconsideration  ;  for  if  it  is  law,  it  will  reduce  every  thing 
to  a  Dutch  auction  by  bidding  downward.  I  feel  yast  difficulty  to 
compass  the  reasoning,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid  ;  that  the  judgment  of  one  person 
is  deluded  and  influenced  by  the  bidding  of  others,  when  it  is  pub- 
licly known  that  persons  are  employed  to  bid,  it  would  be  yery 
foolish  in  any  one  to  let  himself  be  so  influenced/'  His  idea  evi- 
dently was,  that  puffers  ought  to  be  permitted  in  all  cases  to  bid, 
and  if  this  was  settled  as  the  law,  that  then  certainly  no  harm 
could  result  from  it,  as  no  real  bidder  would  then  be  influenced  by 
the  bidding  of  puffers.  But  it  seems  to  me,  as  has  been  fre- 
quently said  by  the  common-law  judges,  that  the  effect  of  author- 
izing by  law  the  bidding  of  puffers  would  be  to  prevent  bidders  from 
attending  auctions,  and  auction  sales  would  practically  cease. 
This  would  certainly  be  a  public  eviL  Now  it  seems  to  me  that 
the  idea,  that  one  bidder  at  a  public  auction  is  not  influenced  by 
the  bids  of  others,  expressed  by  Lord  Louohborouoh,  is  a  very 
strange  one.  If  there  was  truth  in  it  no  one  would  ever  employ 
puffers  to  attend  a  public  auction ;  yet  Lord  Louohborouoh  in 
another  part  of  the  same  opinion  says  :  ^'  It  is  not  doubted  at  any 
sale,  except  where  there  is  an  express  stipulation  to  sell  without 
reserve,  that  there  is  somebody  for  the  seller.  The  buyer  goes  to 
the  sale  with  this  knowledge  that  he  shall  not  get  the  article  under 
the  price  the  seller  thinks  to  be  a  reasonable  price.  There  are 
several  articles  sold  almost  always  by  auction,  that  would  not  proba-* 
bly  be  sold  so  if  the  vendor  was  not  allowed  somebody  to  look  after 
his  interest.  There  are  not  above  three  or  four  purchasers  of  scarce 
and  valuable  books ;  they  would  divide  them  if  the  person  selling 
had  not  some  means  of  guarding  against  that." 

Lord  Louohborouoh  in  this  opinion  also  says  that  some  acts  of 
Parliament  exempting  from  auction  duty  upon  certain  conditions 
sales  when  the  owner  or  his  agent  bought  in  the  property,  recog- 
nized the  right  of  an  owner  to  employ  puffers.  He  says  :  '^  These 
acts  of  Parliament  go  upon  its  being  a  usual  thing  and  a  fair  thing 
for  the  owner  to  bid."  But  the  common-law  courts  held  that  these 
acts  of  Parliament  did  not  in  the  least  touch  this  question,  and 
that  they  intended  only  to  exempt  from  auction  duties  when  the 
owner  or  his  agent  could  legally  bid,  that  is  when  he  expressly 
reserved  the  right  to  bid.  Thus  Justice  Grove  says  in  Howard  v. 
Casthy  6  T.  R,  643  :     "  Nothing  can  be  more  wise  than  the  doctnno 
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laid  clown  in  the  case  of  BezweU  v.  Chf'Uiie,  1  Cowp.  395,  which  is 
not  in  the  least  impeached  by  the  acts  of  Parliament  in  reference 
to  the  exemption  from  auction  duties  upon  certain  conditions, 
where  the  owner  or  his  agent  buys  in  the  property."  In  the  case  in 
which  Lord  Louohborouoh  expressed  these  views  no  decision  wus 
rendered,  the  cause  being  compromised  by  the  parties. 

Nothing  can,  it  seems  to  me,  be  more  mischievous  in  its  tenden- 
cies than  the  views  thus  expressed  by  Lord  Loitohbobough.  They 
were  in  direct  conflict  with  the  law  which  had  been  settled  by  the 
unanimous  decision  of  the  court  some  twenty  years  before  in  the  case 
of  Bexwell  v.  Christie.  It  would  seem  therefore  impossible  that  it 
could  really  be  true  as  stated  by  Lord  Louohbobouoh  :  '<  It  is  not 
doubted  at  any  sale  except  where  there  is  an  express  stipulation  to 
sell  without  reserve,  that  there  is  somebody  there  for  the  seller.'^ 
This  is  to  say  that  in  his  time  all  who  attended  auction  sales  ex- 
pected as  a  matter  of  course  that  there  would  be  puffers  there  em- 
ployed by  the  seller  in  direct  violation  of  what  was  then  the  undis- 
puted law  of  the  land  as  settled  by  the  courts.  I  do  not  question 
that  then,  as  now,  the  law  was  violated  by  unscrupulous  vendors 
occasionally,  perhaps  frequently,  but  surely  not  universally  or  not 
so  often  that  those  who  attended  auctions  expected  as  a  matter  of 
course  that  the  law  would  be  violated.  If  this  had  been  true,  it 
seems  to  me  that  the  effect  would  have  been  to  put  an  end  to  sales 
by  auction. 

•  The  arguments  used  by  Lord  Loughbobouoh  in  favor  of  per- 
mitting puffers  at  auction  sales  in  England,  when  it  was  not  allowed 
in  other  countries,  seem  to  me  to  l:>e  based  on  a  singular  estimate 
of  human  nature.  He  says  :  ''I  feel  vast  difficulty  to  compass 
the  reasoning  that  a  person  does  not  follow  his  own  judgment,  be- 
cause other  persons  bid."  Of  course  the  person,  follows  his  own 
judgment  in  bidding  at  an  auction,  but  what  is  the  basis  of  his 
judgment  ?  It  is  not  the  intrinsic  value  of  the  thing  for  which  he 
bids,  but  the  market  value.  For  if  any  one  wishes  to  purchase  any 
thing  he  knows  he  will  have  to  give  for  it  the  market  value,  which 
may  be  very  much  greater  or  very  much  less  than  its  intrinsic  value. 
How  IS  the  market  value  of  a  thing  ascertained  ?  Only  by  finding  out 
at  what  price  it  or  a  similar  thing  sells.  No  matter  how  wise  a  man 
may  be,  he  must,  when  he  is  ascertaining  the  market  value,  be  in- 
fluenced largely,  nay  almost  controlled  by  the  opinion  of  others  as  to 
Its  value.     For  it  is  their  opinions  which  constitute  its  market  value. 
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How  could  a  wise  or  prudent  man  in  any  way  ascertiiin  the  market 
value  of  any  thing  with  greater  certainty  than  by  finding  out  what 
others  are  willing  to  pay  for  it  ?  And  do  not  therefore  the  prices 
which  are  bid  at  an  auction  by  bona  fide  bidders  indicate  in  the  best 
possible  manner  what  is  the  market  value  of  any  thing?  If  then  a  bona 
fide  bidder  at  an  auction  wishes  to  purchase  a  thing  he  is  of  course 
willing  to  pay  its  market  value,  and  he  regards  the  bids  of  others  as 
one  of  the  best  evidences  of  what  is  its  market  value.  Will  he  not 
then  be  obviously  influenced,  no  matter  how  soand  his  own  judg- 
ment, to  bid  more  than  the  market  value  of  the  thing  he  wants,  if 
a  parcel  of  puffers  bid  it  up  beyond  its  market  value  ?  He  supposes 
them  to  be  bona  fide  bidders,  and  therefore  that  their  pretended 
bids  represent  truly  the  market  yalue  of  what  he  is  bidding  for.  Is  • 
not  this  equivalent  to  a  misstatement  of  the  facts,  on  which  he  is 
to  base  his  action  in  bidding  ?  For  the  opinions  of  bona  fide  bid- 
ders are  the  facts  on  which  he  is  to  base  his  action  ;  and  these  opin- 
ions are  falsely  stated  to  him.  In  its  essence  how  does  this  differ  from 
any  other  fraud  committed  by  a  misrepresentation  of  the  facts,  on 
which  one  is  to  base  his  action  ?  The  fundamental  error  in  Lord 
Loughborouoh's  reasoning  is  that  he  tacitly  assumes,  that  at  an 
auction  the  bids  are  made  according  to  the  estimate  by  the  bidders 
of  the  intrinsic  value  of  the  thing  for  which  they  bid.  This  is  not 
so,  it  is  their  estimate  of  the  market  value  of  the  thing  which  regulates 
their  bids.  The  Hudibrastic  maxim  that  **  The  value  of  a  thing  is 
what  it  will  bring"  governs  all  men  in  their  sales  and  purchases. 
If  Lord  Loughborough's  ideas  were  well  founded  there  could  not 
by  any  possibility  have  been  a  South  Sea  bubble  or  a  tulip  mania  or 
a  morits  muUicaulis  fever.  In  these  cases  the  values  of  things  were 
raised  beyond  their  intrinsic  value  many  thousand  fold  ;  and  this 
was  done  by  processes  similar  to  puffing.  Yet  Lord  Loughbor- 
ough supposes  that  the  prices  of  things  sold  at  auction  cannot  be 
unduly  raised  by  puffing.  In  this  he  antagonizes  the  universal 
opinion  of  mankind.  Does  not  the  simple  fact,  that  men  so  often 
violate  the  law  by  employing  puffers,  demonstrate  that  they  do  un- 
duly enhance  the  price  of  things  sold  at  auction  ?  The  vendors  do 
not  thus  violate  the  law  as  a  mere  matter  of  amusement,  it  is  to 
make  a  profit.  And  it  shows  that  the  judgment  of  mankind  is 
opposed  to  these  notions  of  Lord  Loughborough. 

The  courts,  so  far  as  I  know,  throughout  the  world  have  always 
based  their  decisions  on  views  irreconcil^Mo  with  these  notions  of 
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Lord  LouoHBOBOUOH.  Uis  views  certainly  have  not  been  the  basis 
of  any  decision  in  England  or  in  America.  Bat  they  have  never- 
theless exercised  a  most  baleful  influence  on  the  decisions  of  the 
Chancery  Court  of  England  as  well  as  onmaay  decisions  in  Amenca. 

nis  view,  that  the  employment  of  puffers  is  necessary  to  guard 
the  seller  against  the  sacrifice  of  his  property,  seems  to  me  to  be 
equally  baseless.  Was  not  the  seller  enabled  to  guard  himself  per- 
fectly from  sacrifice  of  his  property  at  an  auction  sale  b}  the  rules 
which  had  been  laid  down  in  Bexwell  v.  Christtey  Cowp.  395,  and 
in  Howard  v.  Casilej  6  T.  B.  643  ?  As  Obove,  J.,  said  in  tnis  last 
case:  '  If  the  owner  of  goods  put  up  to  sale  at  auction  wishes  that 
they  should  not  be  sold  under  a  particular  price,  he  may  declare  so 
*  before  the  auction  begins,  or  he  may  reserve  one  bidding  for  him- 
self, or  declare  that  he  has  appointed  a  particular  person  to  bid  for 
him."  How  can  the  seller  be  more  perfectly  guarded  against  a 
sacrifice  of  his  property  at  an  auction-sale  than  \y  these  rules  laid 
down  by  the  common-law  courts  ?  What  is  the  necessity,  in  order 
to  avoid  a  supposed  or  possible  sacrifice,  to  resort  to  the  fraudulent 
practice  of  pufiBbig  ?  And  as  to  the  suggestion,  that  there  may  be 
improper  combinations  of  bidders  and  to  defeat  that  puffers  ought 
to  be  countenanced,  the  answer  is  that  it  may  be  effectually  defeated 
by  means  above  suggested  by  Oboye,  J.,  which  are  fair  and  open. 
And  again  the  law  itself  protects  the  seller,  where  there  is  damping 
of  the  sale  by  bidders.  But  it  seems  to  me  very  poor  reasoning  to 
say  that  sellers  should  be  allowed  to  resort  to  fraudulent  practices, 
because  perchance  bidders  may  resort  to  other  fraudulent  practices. 

As  showing  the  baleful  influences  of  these  views  of  Lord  Lough- 
bobouoh  I  need  but  review  the  decisions  of  the  English  Chancery 
Courts  on  this  subject. 

In  Svnth  V.  Clarke,  12  Ves.  477,  it  was  decided:  "The  circum- 
stance that  a  person  bid  at  an  auction  under  the  private  direction 
of  the  vendor,  for  the  purpose  of  preventing  a  sale  at  a  sum  speci- 
fied as  the  value,  is  no  objection  to  a  specific  j^erf ormance. "  The 
master  of  the  rolls.  Sir  William  Gbant,  says  on  page  483:  "  I  do 
not  mean  to  state  a  proposition  so  general  as  that  there  can  be  no  fraud 
through  the  medium  of  persons  employed  by  the  vendor.*'  Lord 
IjOUOHBOrough  in  Conolly  v.  Parsons,  3  Ves.  625,  note,  appears 
to  doubt  whether  there  can  be  that  species  of  fraud ;  whether 
in  any  case  the  purchaser  can  be  said  to  be  defrauded  as  bemg 
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drawn  in  through  eagerness  of  zeal  and  competition  with  others. 
"I  do  not  go  that  length;  for  if  the  person  is  employed  not  for 
the  defensive  precaution  with  a  view  to  prevent  a  sale  at  an  under- 
valne,  but  to  screw  up  the  price,  I  am  not  ready  to  say  that  is  such 
a  transaction  as  can  be  justified  in  a  court  of  equity.  Neither  do 
I  say  if  several  bidders  are  employed  by  the  vendor,  in  that  case  a 
^ouTt  of  equity  would  compel  the  purchaserto  carry  the  agreement 
into  execution;  for  that  must  be  done  merely  to  enhance  the  price. 
It  is  not  necessary  for  the  defensive  purpose  of  protection  against 
41  sale  at  an  under  value." 

Here  we  see  a  part  of  Lord  Louohbobouoh's  reasoning  iu  Cmi- 
oily  V.  Parsons,  3  Yes.  625,  note,  repudiated,  and  a  part  of  it 
adopted,  that  part,  namely,  which  holds,  that  one  puffer  but  no 
more  than  one  can  be  employed,  if  he  is  privately  instructed  not 
to  go  beyond  a  value  fixed  by  the  vendor;  for  this  adoption  of  the 
views  of  Lord  Loughborough  is  regarded  as  necessary  in  order  to 
furnish  the  vendor  '^  a  protection  against  a  sale  at  an  under  value." 
We  have  seen  what  an  obvious  falhicy  this  is.  For  it  is  obvious 
that  a  rule  of  the  common-law  courts  disapproved  by  this  case,  fur- 
nished just  as  perfect  a  **  protection  against  a  sale  at  an  under 
value."  The  property  could  be  either  put  up  at  its  value  as  esti- 
mated by  the  seller,  or  it  could  be  publicly  announced  that  the 
^Iler  would  make  one  bid.  Either  of  these  modes  obviously  fair 
iind  open  would  furnish  the  vendor  exactly  the  same  protection 
■against  sacrificing  his  property,  as  would  the  secret  employment  of 
A  puffer.  And  is  not  the  rule  laid  down  by  Sir  William  Grant 
obviously  one,  which  while  it  furnishes  the  vendor  not  a  particle 
of  protection  beyond  what  the  rule  laid  down  by  the  common-law 
courts  furnish,  may  be  readily  so  abused  as  to  be  an  insti*ument  of 
fraud? 

It  is  admitted,  that  if  the  puffer  is  employed  to  enhance  thG 
price  beyond  its  fair  value,  that  is  fraudulent ;  but  if  employed  to  run 
the  property  up  to  its  fair  value,  then  it  is  not  fraudulent.  But 
who  is  to  determine  whether  or  no  his  instruction  is  to  run  it  up 
only  to  its  fair  value?  I  understand  Sir  Wm.  Grant  to  say,  the 
vendor.  Suppose  then  he  fixes  the  price  really  beyond  its  market 
value,  and  then  makes  repeated  bids  "  to  screw  up  the  price  "  to 
this  fixed  sum  bevond  the  market  value.  This  Sir  Wm.  Grant 
«ays  is  not  fraudulent,  but  how  it  differs  except  in  mere  form  from 
what  is  admitted  to  be  fraudulent,  I  confess  I  am  unable  to  sec. 
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If  the  puffer  is  privately  instructed  to  bid  the  property  up  to  a 
certain  price,  no  matter  how  large,  this  is  not  fraudulent;  but  if 
the  price  to  which  he  is  to  bid  up  the  property  is  not  named,  this 
is  fraudulent.  What  difference  does  it  make  to  the  bona  jUU  bid- 
der what  his  private  instructions  have  been  ?  The  fact  that  he  in 
effect  represents  himself  as  a  hona  fide  bidder,  while  in  fact  he  is 
only  a  puffer,  is  what  constitutes  the  fraud.  And  this  exists  no 
matter  what  were  his  private  instructions.  In  the  one  case  as  much 
!is  in  the  other  he  has  deceived  the  bona  fide  bidder  by  fraudulently 
representing  himself  to  be  a  bona  fide  bidder  when  he  was  not. 
In  either  case  the  bona  fide  bidder  is  injured,  and  as  much  in  the 
one  as  in  the  other.  The  distinction  then  attempted  to  be  drawn 
between  a  puffer  privately  instructed  to  bid  to  a  certain  price  and 
one  not  limited  as  to  the  amount  he  is  to  bid  is  merely  ideal.  The 
one  is,  it  seems  to  me,  as  obviously  fraudulent  as  the  other.  And 
neither  is  in  the  least  degree  necessary  for  ihe  protection  of  the 
vendor.  Both  of  them  are  weapons  offensive  in  his  hands  and 
neither  of  them  is  in  any  degree  needed  by  him,  as  is  falsely 
assumed,  as  a  defensive  weapon. 

In  FihU  V.  Woodin,  8  Hare  (41  Eng.  Chy.),  618,  the  syllabus  is: 
"  Though  a  puffer  ought  not  to  be  employed  to  screw  up  the  price, 
or  take  advantage  of  the  ignorance  of  other  bidders,  yet  a  pro- 
gressive bidding  to  a  fixed  or  reserved  bidding  by  a  person  employed 
by  the  vendor,  without  the  knowledge  of  the  other  bidders,  will  not 
necessarily  be  deemed  to  be  taking  advantage  of  their  ignorance." 
In  that  case  the  purchaser  at  tlie  auction  had  some  days  before  the 
sale  indicated  to  the  vendor  that  he  might  give  seven  hundred 
pounds  sterling  for  certain  real  estate  and  the  vendor  employed  a 
puffer  secretly  with  instructions  to  run  the  property  up  to  six  hun- 
dred and  ninety-five  pounds  sterling,  and  he  bid  upon  the  property 
through  a  long  series  of  biddings  to  their  final  closing,  when  it 
was  knocked  down  to  the  purcliaser  at  seven  hundred  pounds  ster- 
ling, he  being  the  one  who  had  indicated  he  might  give  that  price. 
There  might  have  been  under  the  circumstances  of  this  case  no 
taking  advantage  of  the  purchaser.  But  if  the  action  of  this  puffer 
was  not  screwing  up  the  price,  which  the  vice-chancellor  said  ought 
not  in  any  case  to  be  allowed,  then  I  know  not  what  is  the  mean- 
ing of  the  phrase  ''screwing  up  the  price."  In  truth  the  rule  here 
laid  down  by  the  English  Chancery  Court,  like  all  its  other  rules  in 
reference  to  puffing,  is  impracticable.     Their  mode  of  application 
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will  necessarily  depend  apon  the  notions  of  the  particular  judge 
who  decides  the  case.  In  almost  any  case  two  judges  of  good  capac- 
ity might  be  expected  to  differ  in  their  decisions,  if  they  were 
governed  by  what  are  called  rules  by  the  Englisli  (Chancery  Court. 

In  Woodward  v.  Miller,  2  Col.  Chy.  279  (33  Eng.  Chy.),  a  puffer 
was  employed  to  bid  real  estate  to  be  sold  at  auction  up  to  a  certain 
price.  At  the  sale  the  auctioneer  declared  that  *^  it  was  a  bona  fide 
sale,  and  if  there  were  any  puffers  in  the  room  he  should  hate  him- 
self." This  was  regarded  as  not  equivalent  to  a  representation  that 
the  sale  was  to  be  without  reserve,  and  though  the  puffer  made  re- 
peated bids,  the  sale  was  specifically  enforced.  The  vice-chancellor 
however  offered  to  have  the  question  whether  their  contract  was 
void  at  law  tried  in  a  court  of  law,  and  if  found  void,  he  said  it 
would  not  be  enforced  in  equity.  But  the  purchaser  declined  to 
have  this  question  tried  in  a  court  of  law  and  preferred  submitting 
it  to  the  vice-chancellor.  There  can  be  no  question  but  this  con- 
tract of  purchase  would  have  been  declared  void  in  a  court  of  law. 
I  presume  the  purchaser  regarded  it  as  so  plain  a  casCy  that  he  could 
safely  submit  it  to  the  vice-chancellor.  But  in  truth  under  the 
vague  rules  of  the  English  Chancery  Court  no  case  could  be  plain, 
and  therefore  the  purchaser  ought  not  to  have  been  suqirised  at  the 
decision  of  the  vice-chancellor,  however  contrary  it  may  ajipear  to 
the  ideas  which  any  one  would  be  likely  to  have  of  justice  and  right. 

In  the  case  of  Mortimer  v.  Belly  L.  R.,  1  Ch.  10,  it  was  decided 
that  a  vendor  could  not  employ  more  puffers  than  one  though  they 
were  limited  to  the  same  price,  unless  he  expressly  stipulated  that 
he  might,  and  Lord  Ouansworth,  Ch.,  from  his  opinion  ob- 
viously disapproved  of  the  chancery  rule  permitting  the  employ- 
ment of  one  puffer.  Ho  says  :  '^  The  conditions  of  sale  in  this 
case  contained  the  usual  provision,  that  the  highest  bidder  should 
be  the  purchaser.  Courts  of  law  have  held  such  a  condition  pre- 
vents the  vendor  from  interposing  any  reservation.  ♦  *  *  * 
It  is  not  disputed  that  the  vendor  may  stipulate  for  the  power  of 
buying  in  the  property,  if  it  is  going  at  a  sum  below  what  ho  con- 
siders a  fair  price  ;  but  in  the  absence  of  such  stipulation  courts  of 
law  hold  that  it  is  a  fraud  in  the  vendor  to  interpose  any  bidder  to 
prevent  property  going  to  the  person  who  offers  the  highest  price. 
This  is  certainly  the  rule  established  in  courts  of  law  ;  but  it  is  said 
a  different  rule  prevails  in  equity,  and  that  without  an  express  stipu- 
lation a  vendor  may  always  fix  a  reserved  price,  and  authorize  a  person 
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to  bid  for  him,  so  to  prevent  the  property  going  under  that  price. 
That  sQch  a  rule  to  some  extent  prevails,  I  cannot  doubt  Its  ex- 
istence has  been  recognized  by  many  judges  of  the  highest  reputa- 
tion. Sir  William  Gbakt  in  6V/«7A  v.  Clarke,  12  Ves.  477,  481, 
not  only  recognized  but  apparently  approved  the  rule.  He  seems 
to  think  it  is  fair  and  just, that  persons  putting  up  property  for  sale 
by  auction  should  be  at  liberty  to  employ  a  person  to  bid  for  them 
up  to  a  stipulated  price  to  prevent  its  being  sold  at  an  under  value. 
When  such  a  right  is  stipulated  for,  there  is  no  fraud,  no  deception. 
It  is  said  that  even  without  express  stipulation  such  aright  is  under- 
stood to  exist.  I  confess  I  think  it  much  better,  that  it  should  be 
notified.  If  it  be  not  notified,  there  is  a  difference  between  the  lan- 
guage expressed  and  that  which  is  understood  to  be  its  import.  The 
<luestion  in  such  case  may  always  arise,  whether  persons  bidding 
were  aware  of  the  rule.  The  practice  of  the  Court  of  Chancery  in 
modem  times  at  all  events  is  to  stipulate  expressly  for  the  right  not 
to  sell  under  a  fixed  price,  and  so  by  implication  to  employ  a  person 
to  bid  up  to  that  price." 

This  decision  was  rendered  in  1865  ;  and  we  may  gather  from  it, 
thac  these  impracticable  rules  with  reference  to  puffing,  which  had 
been  laid  down  formerly  by  the  Chancery  Court  were  found  to  work 
badly,  and  that  the  Courts  of  Chancery,  to  avoid  the  difficulties 
which  arose  in  their  application,  had  in  modem  times  constantly 
stipulated  in  their  decrees,  that  any  property  ordered  to  be  sold  by 
the  court  should  not  be  sold  at  less  than  a  fixed  price  proclaimed 
before  the  auction  commenced,  which  was  in  effect  adopting  a  rule, 
which  for  eighty  years  had  prevailed  in  the  common-law  courts, 
when  a  seller  of  lands  or  other  property  decided  to  protect  himself 
against  a  sacrifice  of  the  property.  The  lord  chancellor  also  ex- 
pressed his  disapprobation  of  the  rules  of  equity  courts  in  reference 
to  puffing  and  his  preference  of  the  rules  of  the  courts  of  common 
law  ;  because  in  his  judgment  the  rules,  which  had  been  adopted 
by  the  courts  of  equity,  tended  to  deceive  bidders  at  auction.  It  is 
obvious  that  there  never  should  have  been  different  rules  on  this 
subject  prevailing  in  the  courts  of  common  law  and  of  Chancery; 
and  while  the  Courts  of  Chancery  in  modern  times,  as  appears  from 
their  decisions,  admitted  the  propriety  of  the  rules  laid  down  on  the 
subject  of  puffing  by  the  common-law  courts,  yet  they  were  obvi- 
ously embarrassed  by  the  decisions  of  the  Chancery  Courts  which 
were  binding  on  them  as  precedents. 
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To  remove  this  troable^  in  1867  an  act  of  Parliament  was  passed,, 
entitled  "  the  sale  of  land  by  auction  act,"  the  fourth  section  of  which^ 
recites  that  "there  is  at  present  a  conflict  between  Her  Majesty's 
courts  of  law  and  eqaity  in  respect  to  the  validity  of  sales  by  auction 
of  land,  when  a  puffer  has  bid  although  no  right  of  bidding  on  be- 
half of  the  owner  was  reserved^  the  courts  of  law  holding  that  all 
such  sales  are  absolutely  illegal^  and  the  courts  of  equity  under  some 
circumstances  giving  effect  to  them ;  but  even  in  the  courts  of 
equity  the  rule  is  unsettled,  and  that  it  is  expedient  that  an  end 
should  be  put  to  such  conflicting  and  unsettled  opinions;"  and  it 
provides  that  after  the  passage  of  the  act,  ''  whenever  a  sale  by  auc- 
tion of  land  would  be  invalid  at  law  by  reason  of  the  employment  of 
a  puffer  the  same  shall  be  deemed  invalid  in  equity  as  well  as  at 
law."  The  fifth  section  after  reciting  that ''as  sales  of  land  by 
auction  are  now  conducted,  many  of  such  sales  are  illegal  and  could 
not  be  enforced  against  an  unwilling  purchaser,  and  it  is  expedient 
for  the  safety  of  both  seller  and  purchaser  that  such  sale  should  be 
so  conducted  as  to  be  binding  on  both  parties,"  enacts  '^  that  the 
particulars  or  conditions  of  sale  by  auction  of  any  land  shall  state 
whether  such  land  will  be  sold  without  reserve,  or  subject  to  a  reserve 
price,  or  whether  a  right  to  bid  is  reserved  ;  if  it  is  stated  that  such 
land  will  be  sold  without  reserve,  or  to  that  effect,  then  it  shall  not 
be  lawful  for  the  seller  to  employ  any  person  to  bid  at  such  sale  or 
for  the  auctioneer  to  take  knowingly  any  bidding  from  any  such 
person."  By  the  sixth  section  it  is  enacted  that  ''  where  any  sale 
by  auction  of  land  is  declared,  either  in  the  particulars  or  conditions 
of  such  sale,  to  be  subject  to  a  right  for  the  seller  to  bid,  it  shall 
be  lawful  for  the  seller  or  any  one  person  on  his  behalf  to  bid  at 
such  auction  in  such  manner  as  he  may  think  proper." 

As  might  naturally  be  expected,  the  courts  in  the  United  States 
have  to  a  considerable  extent  rendered  conflicting  decisions  on  the 
effect  on  a  sale  at  auction  of  puflBng,  some  following  the  rule  of  the 
common-law  courts  of  England  more  or  less  modified,  and  others 
following  the  rules  of  the  Chancery  Courts  of  England  more  or  less 
modified.  Sometimes  the  decisions  of  the  same  court  have  been  in- 
consistent, as  for  instance  in  Steel  v.  BUniaker,  11  Serg.  &  R.  biO, 
the  case  of  Bexwell  v.  Chrisiiey  and  Lord  Mansfield's  opinion 
therein,  were  criticised  and  disapproved.  Subsequently  this  same 
court  in  PennocVe  Appeal  14  Penn.  St.  449  ;  53  Am.  Dec.  561, 
overruled  their  previous  decision  and  highly  commended  the  decision 


414  ^EST  VIRGINIA, 


Peck  y.  List. 


in  Bextoell  t.  Christie.  Chief  Justice  Oibson  delivering  the  opinion 
of  the  court  says:  ''  It  is  impossible  to  doubt  the  principle  of  the  civil 
law  adopted  by  Lord  Maksfield  in  Bexwett  v.  Christie.  Oood  faith 
is  an  indispensable  ingredient  of  fair  dealing;  and  it  is  impossible  to 
imagine  a  purpose  consistent  with  it,  for  which  sham-bidding  is  nec- 
essarily employed.  The  vendor  may  so  prescribe  conditions  of  sale 
which  will  enable  him  to  return  the  property  should  it  not  come  up 
to  his  price  ;  and  if  he  do  not  produce  the  effect  openly,  why  should 
he  do  it  covertly?  Common  honesty  requires  that  all  should  be  fair 
and  above  board.  To  screw  up  the  price,  as  it  has  been  aptly  termed, 
by  secret  machinery,  can  be  no  less  than  a  fraud  ;  and  a  sham-bid- 
der can  be  used  for  no  other  purpose.  The  decisions  on  the  subject 
have  fluctuated  ;  but  the  largest  license  allowed  in  any  of  them  has 
been  to  employ  a  single  puffer ;  yet  whether  there  be  one  or  whether 
there  be  twenty,  the  mischief  is  the  same,  except  as  to  the  degree 
of  it.  It  has  been  said  the  employment  of  a  plurality  discloses  too 
clearly  to  be  mistaken,  not  a  design  to  protect  the  property  from 
being  sacriflced,  but  to  give  an  artificial  impulse  to  the  sale  of  it. 
That  touches  the  honesty  of  the  vendor's  motives  ;  but  what  have 
the  bidders  to  do  with  ?  Should  he  actually  think  that  not  less 
than  twenty  could  protect  it,  the  sale  would  still  be,  according  to 
all  the  cases,  fraudulent  and  void.  It  is  not  his  motive  but  his  acta 
by  which  they  are  affected  ;  and  these  present  a  question  not  of  act- 
ual but  of  legal  fraud/' 

He  also  says:  '*  The  weight  of  authority  is  now,  as  it  was  at  first, 
in  favor  of  the  true  principle.  Whatever  may  have  been  the  state 
of  the  balance  when  Mr.  Sugden  collected  the  cases  in  his  treatise 
on  Vendors,  his  own  opinion  evidently  coincided  with  that  of  Lord 
Makspield  ;  and  Chancellor  Kent  expressly  adhered  to  it. 
Against  Bramley  v.  AU,  Connelly  v.  Parsons,  Smith  v.  Clarke, 
and  Steel  v.  Ellmaher,  we  have  in  addition  to  Bexwell  v.  Christie 
and  Howard  v.  Castle  the  modern  cases  of  Crowden  v.  Austin, 
Wheeler  v.  Collier,  Thornett  v.  Haines,  Meadows  v.  Tanner,  and 
Veazie  v.  Williams.  After  the  English  judges  have  overruled  three 
of  their  decisions  we  ought  not  to  be  tenacious  of  our  single  one. 
1  concurred  in  the  decision  of  Steel  v.  Ellmaker  exclusively  on  the 
foundation  of  precedent ;  but  the  balance  of  authority  is  conclu- 
sively the  other  way,  and  that  case  has  neither  principle  nor  prece- 
dent to  support  it." 

With  this  reasoning  and  conclusion  of  Chief  Justice  Gibson  I  en- 
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tirelv  concur.  He  also  makes  some  remarks  in  the  case  of  Siainea  v. 
Slwre^  10  Peun.  St  203  ;  55  Am.  Dec.  492,  which  meet  my  entire 
approbation.  He  says  :  '*  In  the  present  case  the  ruling  judge  in- 
structed the  jury  that  if  the  horse  was  actually  worth  the  sum  paid 
for  him,  the  buyer  got  the  value  of  his  money  and  could  not  have  been 
defranded.  The  fallacy  of  tho  principle  is  assuming  that  there  is  a 
standard  of  value,  independent  of  the  wishes  and  wants  of  the  bid- 
ders, and  every  man  is  willing  to  buy  by  it.  *  ♦  *  What  is  the 
worth  of  any  thing  ?  The  apophthegm  of  Hudibras  answers  truly 
*  jast  so  much  money  as  it  will  bring.'  A  man  is  defrauded,  when- 
ever he  is  incited  by  artful  means  to  bid  more  than  he  otherwise 
would  ♦  *  *  for  no  fair  purpose  is  the  employment  of  a  pur- 
fer  necessary,  and  it  must  vitiate  every  sale  in  which  recourse  is 
had  to  it.''  * 

These  views  of  Chief  Justice  Gibson  are  it  seems  to  me  the  nec- 
essziry  results  of  th^  English  common-law  cases  and  the  opinions 
of  Lords  Mansfield,  Kenyon  and  Tenterden,  which  we  have 
already  quoted.  The  English  common-law  cases  are  fully  sustained 
by  the  case  of  Towel  v.  Levitt,  3  Fost.  367. 

In  the  case  of  BaJiam  v.  Bach,  13  La.  287 ;  33  Am.  Dec.  561 ;  it 
was  held,  that  the  owner  of  property  may  withdraw  it,  before  the 
highest  bid  is  accepted  by  the  auctioneer,  but  has  no  right  to  bid 
himself,  unless  he  publicly  reserves  this  right.  In  delivering  the 
opinion  of  the  court,  Eastis,  J.,  adopts  the  principle  of  Bexwell 
V.  Christiey  and  remarks :  '*  The  doctrine  in  that  case  has 
not  been  followed  in  all  cases,  but  we  apprehend  that  time  and 
iscrutiny  will  re-establish  its  force,  whenever  the  principles  of  law 
and  public  morals  are  coincident."  To  the  same  effect  is  Corre- 
joller  v.  AfoHMy,  2  La.  607.  It  seems  to  me  that  the  position  in  this 
case  '*  that  the  owner  of  property  may  withdraw  it  before  the  high- 
est bid  is  accepted  by  the  auctioneer"  is  very  reasonable  and  ought 
perhaps  to  be  adopted,  though  it  may  not  be  a  proper  deduction 
from  the  English  common-law  cases,  which  lay  down  certainly  the 
general  principles  which  meet  my  hearty  approbation. 

In  Mc  DoweU  v.  Simms,  6  Ired.  Eq.  278,  Pearson,  J. ,  makes 
some  remarks,  which  it  seems  to  me  are  very  sound.  After  re- 
viewing a  number  of  English  cases  and  saying  that  he  inclined  to 
the  opinions  expressed  by  Lords  Mansfield  and  Kenyon,  which 
I  have  before  quoted,  he  says  :  '*  It  is  impossible,  as  Lord  Louoh- 
BOROi-oH  and  Sir  WrLLiAM  Grant  attempted  to  do,  to  run  a  divid- 
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inglinesoaa  to  say  when  this  by-bidding  is  intended  for  pnfBng 
and  when  merely  to  prevent  property  being  sacrificed.  In  the 
nature  of  things  any  by-bid  tends  to  inflate  the  price  more  or  less 
except  it  be  announced  to  be  a  bid  for  the  owners  of  the  land." 

In  the  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  it 
was  decided  :  '*  That  the  employment  of  puffers  by  creditors,  in 
whose  behalf  property  is  offered  for  sale  at  public  auction^  for  the 
purpose  of  increasing  the  price  by  fictitious  bids  is  a  fraud  upon 
honest  bidders  ;  and  a  buyer  at  such  sale  can  be  relieved  from  his 
purchase."  In  the  case  of  Reynolds  v.  DechaumSy  24  Tex.  174,  the 
spirit  of  the  English  cases  on  the  subject  of  puffing  appears  to  be 
approved.  But  in  Veazie  v.  Williams,  8  How.  153,  the  rule  of  the 
English  common-law  courts  as  to  the  effect  of  puffers  on  a  sale  at 
auction  was  approved  by  the  Supreme  Court  of  the  United  States. 

There  is  no  decision  in  this  State  or  in  Virginia  which  touches 
the  question  under  consideration  except  the  case  of  Hinde  v.  Pen- 
dlston,  Wythe,  145,  in  which  Chancellor  Wtthe  entertained  views 
on  puffing  not  unlike  those  of  Lord  Maksfield.  He  says  on  page 
146  :  '*  The  act  of  by-bidding  is  a  dolus  malus :  1.  The  by- bidder' 
offering  a  price  for  the  thing  proclaimed  to  be  sold  professeth  a  wish 
to  buy  it ;  which  profession  is  false,  for  he  not  only  doth  not  wish 
to  buy  the  thing  but  wishes  another  man  to  buy  it  and  tempteth 
him  to  bid  for  it.  2.  The  by-bidder,  instead  of  being  one  who 
would  be  a  buyer,  is  in  truth  the  seller  disguised."  The  chancellor 
set  aside  the  sale  in  that  case,  because  a  puffer  bid  at  it. 

From  this  review  of  the  authorities  it  appears  to  me,  that  the 
weight  of  the  authorities  in  the  United  States  sustains  the  rules  in 
reference  to  the  effect  of  puffing  laid  down  by  the  English  oommon- 
law  courts  rather  than  those  laid  down  by  the  English  Chancery 
Courts.  And  iu  view  of  the  fact  that  after  nearly  a  hundred  years 
of  experience  and  a  vigorous  pressing  of  their  respective  advocates 
of  these  opposing  rules  with  reference  to  the  effect  of  puffing,  there 
has  been  an  abandonment  in  England  of  the  rules  laid  down  by 
the  Chancery  Courts  and  a  candid  admission  by  its  advocates  of  the 
superior  excellence  of  the  rules  laid  down  by  the  common-law 
(!Ourts.  it  seems  to  me  we  cannot  hesitate  to  adopt  them,  especially 
iis  they  are  based  on  better  reason  and  are  more  definite  and  easy  of 
application,  and  tend  to  the  promotion  of  honesty  in  the  dealings  of 
mankind.  It  will  be  observed,  that  in  most  of  the  caees  where  there 
have  been  by-biddera,  they  were  employe*!  by  the  owners  of  the 
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property  aboat  to  be  sold  at  auction^  that  is,  were  puffei's  in  the 
strict  sense  of  the  word.  But  it  is  obviously  nnimportant  whether 
the  by-bidder  is  employed  by  the  owner  of  the  land  or  by  some  one 
else  having  a  pecuniary  interest  in  the  auction  about  to  be  made, 
and  who  stands  in  such  a  relation  to  it  that  he  can  make  good  his 
assurance  to  the  by-bidder,  that  he  shall  not  be  held  responsible  for 
his  bid  if  it  happen  to  be  the  highest  bid  made.  The  real  essence 
of  the  fmiid  is  not  that  the  owner  is  bidding  for  the  property,  but 
it  consists  in  the  fact  that  a  by-bidder  pretending  to  be  a  bona  fide 
bidder  deceives  honest  bidders,  raises  the  price  of  the  property  by 
fictitious  bids  increasing  competition,  while  he  himself  has  good 
reason  to  believe  and  does  believe  that  he  is  secure  from  any  risk 
of  being  held  personally  liable  for  his  bids.  It  is  immaterial  from 
whom  he  derives  this  assurance  of  immunity,  provided  the  party 
giving  the  assurance  expressly  or  impliedly  has  the  power  either 
legally  or  practically  to  make  good  the  assurance. 

The  conclusions  therefore  which  I  reach  are  :  If  the  owner  of 
goods  or  of  an  estate  put  up  for  sale  at  auction  employs  one  or 
more  puffers  to  bid  for  him,  or  if  a  by-bidder  be  employed  by  any 
one  interested  in  such  sale,  and  such  by-bidder  has  assurances  ex- 
pressed or  implied  that  neither  he  nor  his  employer  shall  be  held 
responsible  for  his  bid,  should  it  happen  to  be  the  highest  bid, 
either  from  the  auctioneer  declining  to  knock  the  property  down 
to  him  or  otherwise,  and  the  legal  or  moral  power  exists  in  his  em- 
ployer to  make  good  this  assurance,  then  a  single  bid  made  by  such 
puffer  or  by-bidder  is  a  fraud  on  the  sale,  and  the  highest  bidder 
cannot  be  compelled  to  comply  with  his  contract.  It  makes  no 
difference,  that  such  puffer  or  by-bidder  was  employed  to  prevent 
a  sacrifice  of  the  property  and  was  directed  to  bid  it  to  a  fixed  price 
only  ;  nor  does  it  make  any  difference,  that  the  property  only  sold 
at  a  reasonable  price.  The  purchaser  in  any  such  case  has  a  right 
to  repudiate  the  sale,  if  be  does  so  promptly,  as  soon  as  he  ascertains 
that  there  was  such  puffer  or  by-bidder  who  bid  at  the  sale. 

[Omitting  this.] 

It  only  remains  to  apply  this  law  to  the  facts  proven  in  this  case. 

Judgment  affirmed, 
VouXLVm  — 53 
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Sowers  v.  Gtbeitittb. 

(W  Ohio  St.  0») 

Wm—  trust  for  charity. 

A  testamentarj  proyision  for  the  preaching  of  the  gospel,  as  taught  by  .the 
|Mople  known  as  Disciples  of  Christ,  in  Lorain  county,  in  Birmingham,  and 
at  Berlin,  Erie  county,  Ohio,  is  valicL    (See  note,  p,  430.) 

i  OTION  for  construction  of  a  will.  The  clause  in  question  was 
/x  as  follows  :  '*  Item  3  :  At  the  decease  of  my  wife  Esther,  I 
give  and  bequeath  all  my  estate,  re^l  and  personal,  for  the  preach- 
ing of  the  gospel  of  the  blessed  Son  of  God,  as  taught  by  the  people 
known  now  as  Disciples  of  Christ.  The  preaching  to  be  well  and 
faithfully  done  in  Lorain  county  in  Birmingham,  and  at  Berlin,  in 
Erie  county,  Ohio,  and  I  nominate  and  appoint  John  Cyrenius,  Silas 
Wood  and  Samuel  Steadman,  executors  of  this  item  of  my  last  will 
and  testament  and  I  request  them  to  do  the  business  without 
remuneration/'    The  court  below  held  the  trust  yalid. 

N.  S,  Johnson,  for  plaintiff  in  error. 

PennewM  A  Lamson  and  Geo.  P.  Melcalf,  for  defendants  in 
error. 
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TJpsow,  J.  The  decisions  in  the  courts  of  this  country  and  of 
Sngland,  in  cases  inyolving  the  power  of  courts  of  equity  to  enforce 
charitable  trusts,  and  the  validity  of  snch  trusts  are  numerous  and 
somewhat  conflicting.  But  they  have  been  fully  considered  in 
several  cases  heretofore  decided  by  this  court,  and  need  not  now  be 
reviewed.  It  is  only  necessary  to  state  the  conclusions  at  which  we 
liave  arrived. 

Gifts  for  charitable  purposes  have  always  been  favored,  and  trusts 
created  for  such  purposes  are  carried  into  effect  by  courts  of  equity 
upon  general  principles  of  equity  jurisdiction. 

In  the  case  of  Urmey^H  ExeciUar  v.  Wooden,  1  Ohio  St.  160,  it  was 
decided  that  the  Oourts  of  Chancery  in  this  State,  independently 
of  the  statute  of  charitable  uses  (43  Elizabeth),  have  jurisdiction  to 
enforce  such  trusts,  and  the  existence  of  that  jurisdiction  has  not 
since  then  been  questioned. 

Among  the  charitable  trusts  which  have  been  most  liberally  con- 
strued and  most  uniformly  sustained  have  been  those  created  for 
the  promotion  of  religion  and  education.  It  is  clear  from  the  Ian- . 
guage  used  by  the  testator  in  the  third  item  of  his  will,  that  he  in- 
tended  his  property  to  be  used,  after  the  death  of  his  wife,  for  the 
promotion  of  religion  by  the  preaching  of  the  gospel  of  Christ  as 
taught  by  the  denomination  known  as  the  Disciples  of  Christ.  The 
object  thus  stated  is  claimed  to  be  vague,  indefinite  and  uncertain, 
but  the  authorities  decisively  show  that  this  claim  cannot  be  sus- 
tained. We  need  only  refer  to  the  decisions  of  this  conrt  in  the 
cases  of  Urmej/'s  ExectUors  v.  WoodeUy  supra  ;  and  Miller  v.  Teach- 
out,  24  Ohio  St.  525.  In  the  former  case  the  residue  of  the  estate 
was  devised  to  *'  the  poor  and  needy,  fatherless,  etc.,  of  Jefferson 
and  Madison  townships, ''  of  Montgomery  county.  In  the  latter  case 
the  residue  of  the  estate,  after  the  death  of  the  testator's  wife,  was 
to  be  appropriated  and  used  '*  for  the  advancement  and  benefit  of 
the  Christian  religion."  In  neither  of  those  cases  was  the  object  of 
the  trust  defined  with  greater  certainty  than  in  this. 

It  is  no  objection  to  the  validity  of  the  trust  that  the  individuals 
to  be  benefited  by  it  are  not  designated  in  the  will,  for  this  indefinite- 
ness  is  a  necessary  characteristic  of  charitable  trusts.  It  is  only 
required  that  discretionary  power  to  use  the  ))roperty  for  the  pur- 
poses intended  by  the  testator  should  be  given  to  trustees  appointed 
by  him  or  by  the  court.  In  this  instance  that  power  has  been 
plainly  given  by  the  testator  to  the  persons  named  as  executors  of 
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the  third  item  of  the  wilL  Although  the  language  of  the  will  might 
have  been  more  definite,  the  intention  is  clear  and  the  trust  yalid. 

It  is  next  insisted  that  the  estate  was  not  devised,  or  intended  to 
be  devised,  to  the  trustees.  It  is  true  that  the  estate  is  not  devised 
in  express  terms,  but  the  weight  of  authority  is  in  favor  of  the  prop- 
osition that  courts  will  by  construction  imply  an  estate  in  trustees 
although  none  is  given  them  in  words,  in  cases  where  they  are  re- 
quired to  do  something  which  cannot  be  done  without  a  legal  estate 
and  that  the  estate  thus  implied  will  be  an  estate  sufficient  for  the 
purposes  of  the  trust.  In  this  case,  the  purposes  of  the  trust  obviously 
require  an  estate  in  fee,  and  that  estate  would  under  that  rule  be 
implied  by  construction  in  the  trustees.  It  is  unnecessary  however 
to  decide  whether  an  estate  in  fee  was  taken  by  the  trustees  or  not, 
for  oven  if  the  legal  estate  descended  to  the  plaintiff  in  error,  it 
descended  subject  to  the  trust,  which  could  still  be  enforced  against 
it.  This  was  decided  in  the  case  of  Trustees  ofMcIiityre  Poor  School 
v.  Zanesville  Canal  and  Manufacturing  Co.^  9  Ohio,  203;  34  Am. 
.Dec.  436,  and  also  in  the  case  of  Williams  v.  First  Presbyterian 
Society  of  Cincinnati,  1  Ohio  St.  478. 

[Minor  point  omitted.]  ,     Judgment  affirmed. 

Note  bt  thb  Refortbr. —  See  Broton  v.  GaldtoeU,  ants,  p.  376. 

In  Quinn  v.  8hiM8,  Iowa  Bapreme  Court,  not  jet  reported,  a  testator  de. 
vised  and  bequeathed  certain  property  to  M.  for  life,  and  farther  provided : 
'*  I  deaire,  and  mj  will  is,  that  the  principal  mentioned,  and  so  much  of  the 
interest  arising  therefrom  as  maj  remain  in  the  hands  of  said  M.  unexpended, 
shall  go  to  the  support  and  management  of  such  worthj  and  meritorious  char- 
itable and  educational  and  religious  institutions  of  the  Roman  Catholic  fidth 
as  said  M.  maj  determine.*'  BM,  that  this  provision  was  not  void  for  un- 
certaintj.  The  court  said  in  substance,  it  is  competent  for  a  testator  to  be- 
stow a  charitj  upon  a  person  or  institution  to  be  chosen  or  named  hj  a  trustee 
or  executor.  In  that  case  there  is  no  uncertainty  of  the  beneficiary,  for  the 
courts,  when  called  upon  to  enforce  the  testament,  will  be  advised  of  the 
direction  of  the  charity  by  the  act  or  declaration  of  the  trustee  or  execatox. 
Wills  providing  for  the  distribution  and  appiopxialtoiia  of  duutitias  In  tliii 
manner  are  always  upheld  by  the  oourti. 
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Scott  v.  Perlee. 

(BBObtoSt.  «.) 

U9ury  —  lex  lad. 
i 

A  note  made  in  Ohio  bjadtiaenof  IllinoiB,  specif ying  no  place  of  payment, 
bat  for  monej  to  be  oaed  in  lUinoia,  at  a  rate  of  interest  lawfnl  in  Illinois 
bat  anlawfal  in  Ohio,  is  valid  in  Ohio.* 

ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

Thofnas  Mittthin  and  C  J.  Smith,  for  plaintiff  in  error. 
Alex.  Buckingham  and  A.  C.  Jenkins,  for  defendant  in  error. 

DoTLE,  J.  The  findings  and  judgment  of  the  coort,  where  a 
case  is  tried  without  the  intervention  of  a  jury,  will  not  be  disturbed 
by  this  court,  unless  such  findings  and  judgment  are  clearly  against 
the  weight  of  the  evidence.  In  the  present  case,  the  testimony, 
beyond  what  appears  upon  the  face  of  the  note,  consists  solely  of 
that  given  by  the  two  parties,  Scott  and  Perlee.  Which  of  them 
was  to  be  believed,  was  a  matter  properly  to  be  determined  by  the 
court  trying  the  case,  and  if  the  judgment  can  fairly  be  sustained 
upon  the  testimony  of  either,  it  ought  not  to  be  reversed.  Landis 
V.  KMy,  27  Ohio  St.  671. 

The  court  might  well  find  from  this  testimony,  if  the  plaintiff 
was  belieyed,  that  in  the  summer  of  1870  the  plaintiff  was  in  Fair- 
buiy,  Illinois,  where  the  defendant,  Andrew  J.  Scott,  resided,  that 
the  latter,  desiring  money  to  carry  on  some  building  enterprises  in 
which  he  was  engaged,  in  lUinois,  applied  to  the  plaintiff,  who  was 
his  brother-in-law  and  visiting  him  at  the  time,  for  a  loan,  agreeing 
to  pay  him  therefor  ten  per  cent  interest ;  that  the  plaintiff  agreed 
to  make  the  loan  upon  the  terms  named,  upon  defendant's  note, 
with  Henderson  W.  Scott,  who  lived  in  Ohio,  as  surety,  and  that 
without  any  further  arrangement  Scott  wrote  the  note  at  Fairburv, 
at  which  place  he  dated  and  signed  it ;  that  it  was  then  sent  to 
Ohio  to  the  surety,  who  signed  it  and  delivered  it  to  the  payee,  re^ 
oeiving  the  money  in  this  State  and  forwarding  it  to  the  principal, 

♦See  TliornUm  v.  Dean  (19  S.  C.  588),  45  Am,  Bep.  796. 
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and  that  the  parties  intended  in  good  faith  to  contract  with  refer* 
ence  to  the  law  of  Illinois,  as  to  the  rate  of  interest  to  be  paid  for 
the  use  of  the  money. 

The  question  presented  for  our  consideration  therefore  is,  whether 
such  a  contract,  thus  made,  is  usurious  ?  That  this  contract  was 
executed  in  Ohio  may  be  conceded ;  although  signed  in  Illinois  by 
the  principal  debtor  and  there  dated,  it  was  deUyered  in  Ohio  and 
was  not  a  completed  contract  until  delivery.  The  fact  that  the  loan 
was  negotiated  for  Illinois  in  accordance  with  the  written  terms  of 
tiie  note,  is  not  insignificant,  however,  in  determining  the  question 
of  the  parties  to  contract  with  reference  to  Illinois  law.  Findlay 
y.  Haily  12  Ohio  St.  612.  It  is  then  the  case  of  a  citizen  of  Illinois, 
executing  his  note  in  Ohio,  in  pursuance  of  an  arrangement  previ- 
ously made  in  Illinois,  for  money  borrowed  to  be  used  in  the  latter 
State,  with  an  agreement  to  pay  interest  according  to  her  laws,  not 
intending  or  attempting  thereby  to  evade  our  usury  laws,  but  m 
good  faith.  Is  such  a  contract  tainted  with  usury  P 
'  Since  the  case  of  Finiay  v.  Hall,  12  Ohio  St.  610,  and  Ktlgore  v. 
D$mpsey,  25  id.  413  ;  8.  c.  18  Am.  Rep.  306,  it  is  undoubtedly 
the  law  of  this  State,  and  indeed  it  is  now  well-established  almost 
universally,  that  where  a  contract  is  entered  into  in  one  State,  to 
be  performed  in  another,  between  citizens  of  each,  and  the  rate 
of  interest  is  different  in  the  two,  the  parties  may,  in  good 
faith,  stipulate  for  the  rate  of  either,  and  thus  expressly  deter- 
mine with  reference  to  the  law  of  which  place  that  part  of  the  con- 
tract shall  be  decided.  Where  such  a  contract,  in  express  terms, 
provides  for  a  rate  of  interest  lawful  in  one  but  unlawful  in  the 
other  State,  the  parties  will  be  presumed  to  contract  with  reference 
to  the  laws  of  the  State  where  the  stipulated  rate  is  lawful,  and 
such  presumption  will  prevail  until  overcome  by  proof  that  the 
stipulation  was  a  shift  to  impart  validity  to  a  contract  for  a  rate  of 
interest,  in  fact  usurious.  Fisher  v.  OtiSy  3  Chand.  102;  Butters 
V.  Olds,  11  Iowa,  1;  Arfioldr.  Potter,  22  id.  198;  Ifewfnan  v.  Kershaw, 
10  Wis.  340;  Hersford  v.  Nichols,  1  Paige,  226;  Twonsend  v.  BiUy^ 
46  N.  H.  300;  Depau  v.  Humphreys,  20  Mart  1;  Fanning  v.  Con- 
sequa,  17  Johns.  511;  8  Am.  Dec.  442;  Pratt  v.  Adams,  7  Paige, 
615;  Chapnum  v.  Robertson,  6  id.  627;  Richards  v.  GMfe  Bank,  li 
Wis.  696. 

If  the  parties  to  the  note  in  question  had  expressly  stipulated  in 
the  note,  that  it  was  payable  in  Ulinpis,  the  contract  to  pay  ton 
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per  cent  interest  would  be  perfectly  valid,  although  the  note  was 
executed  in  Ohio.  Is  it  rendered  invalid  by  reason  of  the  omission 
to  make  that  express  stipulation?  It  is  not  entirely  settled,  by  the 
aathorities,  where  this  note,  as  a  matter  of  interpretation,  is  payable, 
there  being  no  place  expressly  stipulated;  but  the  weight  of  au- 
thority and  the  sounder  reason,  we  think,  sustain  the  proposition, 
that  a  note  dated  and  signed  at  the  place  of  residence  of  the 
debtor,  and  containing  stipulations,  lawful  under  the  laws  of 
such  place,  but  forbidden  by  the  law  of  the  residence  of  the 
creditor,  or  where  the  note  was  completed  by  delivery  and 
no  other  place  of  payment  is  named,  will  be  presumed  to  be  pay- 
able at  the  former  place,  assuming  of  course  that  no  attempted 
evasion  of  the  usury  law  of  the  latter  is  proved.  In  other  words, 
in  the  absence  of  any  proof  the  presumption  of  law  is  that  the 
note  in  question  is  an  Illinois  contract,  and  is  valid  both  as  to  prin- 
cipal and  interest.  To  overcome  tliis  presumption  the  actual  facts 
may  be  shown.  It  is  shown  that  the  contract  was  delivered  in  Ohio; 
but  taken  in  connection  with  the  other  facts  proved,  that  does  not 
overcome  the  presumption  that  it  is  payable  in  Illinois,  where  the 
debtor  resides,  where  he  dated  and  signed  his  contract,  and  where 
alone  it  is  legal  according  to  all  of  its  terms.  2  Pars..  Cont.  584, 
and  cases  cited;  Dan.  Neg.  Inst.,  §  90;  Arnold  v.  Potter,  22  loTva, 
198;  Tilhtfson  v.  Tillotson,  34  Conn.  336;  Jewell  v.  Wright,  30  N. 
Y.  264.  Where  such  express  stipulation  would  uphold  the  con- 
tract, if  the  same  thing  can  fairly  be  inferred  from  what  is  stipu- 
lated, it  will  likewise  be  upheld. 

But  while  we  believe  that  this  contract  can  be  thus  sustained,  it 
is  not  necessary  to  place  the  decision  upon  that  ground. .  There  is 
no  reason  why  a  citizen  of  Illinois,  or  any  other  State,  may  not 
<x>me  into  Ohio  and  borrow  money  to  be  used  in  the  State  of  his 
residence,  and  in  good  faith  contract  with  reference  to  the  laws  of 
the  latter  State,  independently  of  where  his  note  is  executed  or 
where  it  is  legally  presumed  to  be  payable.  In  such  case  the  only 
question  is  one  of  good  faith.  Did  he  honestly  contract  with  ref- 
erence to  the  law  o^  his  allegiance,  the  law  of  the  State  or  country 
where  he  lives? 

In  Arnold  v.  Potter,  22  Iowa,  194,  the  note  was  made  by  a  citizen 
of  Iowa,  in  Massachusetts,  payable  in  New  York,  and  the  court 
instructed  the  jury  that  "  If  defendant  went  to  Boston  and  urged 
the  loan  and  promised  ten  per  cent  under  the  laws  of  Iowa,  and  all 
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the  arrangements  and  contracts  were  made  as  to  the  laws  of  Iowa,  m 
good  faith,  then  the  defense  fails  and  plaintifF  can  recover.  If  the 
parties  in  good  faith  loaned  and  borrowed  the  money  sned  for  with 
a  full  understanding  that  the  law  of  Iowa  was  to  govern  as  to  the 
interest,  then  the  laws  of  New  York  and  Massachusetts  can  have 
no  influence,  but  the  understanding  of  the  parties  must  prevail." 
Tiie  Supreme  Court  in  aflirming  this  charge  say:  '*  The  form  of 
the  transaction  is  nothing,  the  cardinal  inquiry  being  when  the 
contract  specifying  the  amount  reserved  is  eicpress,  did  the  parties 
resort  to  it  lis  a  means  of  disguising  the  usury  in  violation  of  the 
laws  of  the  State  where  the  contract  was  made  or  to  be  executed, 
and  in  arriving  at  this  intention  all  of  the  facts  are  to  be  taken 
into  consideration." 

It  is  true  that  in  this  case,  like  Chapman  v.  Roberisan,  supra, 
security  was  given  by  mortgage  upon  lands  in  the  State  of  the 
debtor's  residence,  but  the  fact  that  security  is  given  for  a  note 
does  not  alter  the  terms  of  the  note.  But  such  fact  has  signifi- 
cance in  determining  what  the  intention  of  the  parties  was,  as  to 
the  laws  of  which  State  their  contract  had  reference,  or  by  which 
it  was  to  be  construed.  Newman  v.  KershaWy  10  Wis.  341  ;  Fisher 
V.  Otis,  3  Ohand.  83 ;  Hosfard  v.  Nichols,  1  Paige,  225  ;  2  Kent 
Com.  (12th  ed.)  460,  bottom  p.  623.  It  is  a  fact  of  no  greater  sig- 
nificance than  is  found  in  this  case,  where  the  borrower  actually 
negotiated  for  the  loan  in  the  State  of  his  residence,  dated  his  note 
there,  and  stipulated  for  interest  allowed  by  her  laws.  See  Hob- 
ford  V.  Nichols,  supra  ;  10  Wis.  340. 

In  a  recent  case,  Kellogg  v.  Miller,  2  McCrary,  395,  decided  by 
McOraky,  0.  J.,  in  the  Circuit  Court  of  Nebraska,  he  held,  upon 
a  state  of  facts  very  like  those  recited  in  this  case,  except 
that  there  was  a  mortgage  security,  that  the  contract  was  valid 
upon  both  grounds  assumed  in  this  opinion,  first,  because  the  con. 
tract  was  to  be  performed  in  Nebraska,  and  second,  the  ground  we 
are  now  considering,  ^'  A  citizen  of  one  State  may  loan  money  to  a 
citizen  of  another  State,  and  contract  for  the  rate  of  interest 
allowed  by  the  laws  of  the  latter  State,  although  the  legal  rate  of 
interest  allowed  is  greater  in  such  State  than  in  the  State  where  the 
contract  is  made,  and  in  which  it  is  to  be  performed."  See  also 
Tilden  v.  Blair,  21  Wall.  241,  and  comments  thereon  of  Foloer, 
J.,  in  77  N.  Y.  580;  33  Am.  Hep.  676,  that  the*  ruling  considera- 
tion of  that  case  was  the  intention  of  the  parties,  that  tho  draft 
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flhould  be  used  in  Illinois,  as  a  contract  of  that  State,  although 
jiccepted  and  payable  in  New  York.  Wayne  Co.  Savings  Bank 
Y.  Low,  6  Abb.  (N.  C.)  76,  95,  affi'd,  81  N.  Y.  569;  s.  c,  37 
Am.  Bep.  533  ;  2  Kent  Com.  (12th  ed.)  bottom  p.  632-625, 
and  note ;  VlUi  y.  Camp,  13  Wis.  208.  Indeed  these  oases  are 
but  applications  of  the  rule  as  given  by  Lord  Mansfield  :  ^'  The 
law  of  the  place  can  neyer  be  the  rule,  where  the  transaction 
IB  entered  into  with  an  express  yiew  to  the  law  of  another  country, 
as  the  rule  by  which  it  is  to  be  governed."  Robinson  v.  Bland,  2 
Penn.  St.  1078.  The  place  of  making  the  contract  is  not  to  be  so 
exclusively  regarded  but  that  when  the  contracting  parties  had 
reference  to  another  place  that  may  be  regarded ;  that  is,  the  inten- 
tion of  the  parties  shall  govern  when  it  is  made  manifest.  Fisher 
V.  Olis^  supra.  That  the  parties  here  entered  into  this  contract  in 
good  faith  with  reference  to  the  laws  of  Illinois,  there  can  be  no 
doubt  The  law  of  Ohio  never  entered  into  the  transaction  so  far 
as  the  intention  of  the  parties  can  be  ascertained.  There  was  no 
intention  to  make  an  illegal  contract ;  and  to  hold  it  illegal,  we 
must  be  able  to  say  that  the  mere  fact  that  Scott  forwarded  this 
note  to  his  surety  for  his  signature,  and  that  it  was  signed  and 
delivered  by  the  surety  in  Ohio,  and  the  money  there  paid  (more 
than  probably  as  a  mere  matter  of  convenience),  has  the  effect  of 
defeating  the  intention  of  the  parties.  It  is  diflScult  to  perceive 
upon  what  principle  we  should  so  find. 

We  do  not  in  thus  holding  encourage  two  citizens  of  Ohio  to 
attempt  to  contract  here,  for  money  to  be  used  here,  and  make 
their  notes  payable  in  another  State ;  nor  in  any  way  relax  the 
strictness  of  the  rules  which  prevent  any  form  of  evasion  of  tlie 
law  against  usury  ;  but  we  hold  that  it  is  not  repugnant  to  such 
law  for  a  person  to  contract  with  reference  to  the  law  of  his  domi- 
cile, for  money  to  be  used  there,  where  nosuch  evasion  is  sought  or 

intended. 

Judgment  affirmed. 
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OB  Ohio  6k  87.) 
Sale — Mparation — deli/^ery. 

A.  had  one  handled  barrels  of  flour  of  the  same  kind  at  a  railwaj  atatka* 
charges  i>aid,  and  in  charge  of  the  company  as  a  warehooseman.  He  sold 
B.  fifty  barrels,  and  subsequently  twenty -five  barrels  each  to  C.  and  D.,  giv- 
ing each,  in  the  order  of  sales,  an  order  on  the  company's  agent  therefor. 
B.  took  away  seventeen  barrels,  receipting  therefor  and  leaving  his  order. 
Afterward  C.  and  D.  in  like  manner  took  theirs.  The  remaining  thirty 
barrels  were  burned  up.  The  sale  and  delivery  were  in  accordance  with  a 
known  usage.    Held,  that  B.  was  liable  to  A.  for  the  fifty  barrels. 

ACTION  for  goods  sold  and  delivered.    The  head-note  states 
case.     Defendant  had  judgment  below. 

Ramsey  &  Matthews  and  C,  B.  Matthews^  for  plaintifte  in  error. 

P.  H.  Kumler,  Druuein  Wulsin  and  James  If.  Perkins,  for  de- 
fendant in  error. 

Johnson,  G.  J.  Since  the  decision  of  Whitehouse  v.  Frosty  12 
East,  614,  the  cases  bearing  on  the  question  here  involyed  have 
been  numerous,  but  by  no  means* uniform.  The  tendency  of  the 
more  recent  cases  has  been  to  follow  that  case,  though  its  correct- 
ness has  been  ably  challenged.  This  tendency  has  arisen  out  of  the 
apparent  necessity  of  adapting  the  principles  of  the  common  law 
to  the  changes  in  the  new  methods  adopted  for  the  transaction  of 
business. 

The  accepted  principles  of  right  and  justice  form  the  ground- 
work of  the  law  of  contracts.  In  all  questions  involying  contract 
relations,  the  convenience  and  wants  of  business  give  rise  to  usages 
which  become  part  of  the  contract,  where  it  is  made  with  refer- 
ence to  such  usages.  This  is  often  called  the  expansive  property 
of  the  common  law,  but  it  is  rather  the  application  of  accepted 
principles  of  right  and  justice,  as  evidenced  by  common  law,  to 
new  phases  and  methods  in  the  transaction  of  business. 

In  view  of  the  nature  of  this  particular  business,  in  the  case  at 
bar,  and  the  known  usage  governing  buyer  and  seller,  we  think  it 
clear  that  as  between  them  by  the  delivery  of  the  order  from  the 
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seller,  by  the  purchaser  to  the  warehouseman,  and  his  acceptance 
of  the  same,  the  right  to  the  fifty  barrels  of  flour  was  perfected  in 
the  purchaser,  and  that  thereafter  it  became  his  property.  It  ia 
true,  there  were  one  hundred  barrels  out  of  which  the  order  was  to 
be  filled,  but  it  was  all  of  the  same  quality,  and  by  the  known 
usage  the  only  delivery  to  be  made  by  the  seller  was  by  an  order 
on  the  warehouseman,  which  when  presented  entitled  the  pur- 
chaser to  separate  and  remove  the  property. 

No  selection,  properly  speaking,  had  to  be  made,  as  all  the  bar- 
rels were  alike,  but  only  a  counting  off  and  separation,  and  in  this 
respect  it  differs  from  those  cases  where  it  is  the  intention  of  the 
parties  that  there  is  to  be  a  selection  or  designation  out  of  the  larger 
quantity.  The  effect  of  a  known  usage  on  such  a  transaction  is 
settled  in  S^eel  Works  v.  Dewey,  37  Ohio  St.  242.  In  that  case, 
Dewey,  Vance  &  Company  had  a  contract  for  a  large  quantity  of 
ore,  belonging  to  the  Iron  Mountain  Company,  to  be  taken  from  a 
larger  quantity  lying  on  the  bank  of  the  river.  They  sold  to  the 
steel  works  part  of  the  ore  so  situated,  and  gave  the  purchaser  an 
order  on  the  Iron  Mountain  Company  for  the  same,  which  was  pre- 
sented and  accepted.  By  the  terms  of  the  contract,  and  by  the 
usage  of  the  business,  purchasers  were  to  take  away  their  ore  by 
boats  during  the  year,  or  the  order  would  be  cancelled.  Owing  to 
ice  and  othfer  causes,  the  ore  was  not  taken  away  by  the  steel  works 
during  the  year,  though  it  was  there  for  them  in  mass  with  the 
larger  lot.  It  was  held,  that  as  between  Dewey,  Vance  &  Com- 
pany iind  the  Steel  Works,  and  in  view  of  the  usage,  the  sale  waa 
completed,  and  the  right  to  the  ore  vested  in  the  Steel  Works,  with- 
out any  separation  from  the  larger  mass.  We  think  this  case  is 
decisive  of  the  case  at  bar. 

Wood  V.  McOee,  7  Ohio,  pt.  2,  p.  128  (469),  is  relied  on  to  sus- 
tain the  court  below,  and  but  for  the  effect  of  the  known  usage, 
the  language  of  Judge  Grimke  sustains  this  claim.  An  examina- 
tion of  the  facts  of  that  case  will  show,  that  while  the  judgment  is 
right,  yet  it  did  not  necessarily  depend  upon  the  principles  dis- 
cussed and  declared  by  the  learned  judge.  That  was  trover  by 
Woods  against  McQee,  a  warehouseman,  for  the  wrongful  conver- 
sion of  three  hundred  barrels  of  flour,  which  he  claimed  to  own. 
The  facts  were  these:  Swearinger  owned  flfteen  hundred  barrels  of 
flour,  varying  in  value  from  twenty-five  to  fifty  cents  per  barrel, 
which  was  stored  with  McG-eei,  a  warehouseman.     Out  of  this  lot. 
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Swearinger  sold  to  Hutton  six  liandred  barrels^  and  on  the  23d  of 
April,  gave  him  an  order  on  McGee  for  the  same.  On  the  same 
day,  Hntton  assigned  the  order  to  (Gordon  and  Sid  well.  Seven 
days  thereafter,  Oordon  assigned  to  plaintiff,  Woods,  all  his  inter- 
est in  the  order  and  purchase.  This  was  on  May  1.  The  order 
was  not  presented  to  the  warehouseman  until  May  21,  when  Woods, 
as  assignee  of  Gordon's  interest,  received  from  McGee  three  hun- 
dred barrels,  and  Sidwell  received  three  hundred  barrels,  and  in 
each  case  McGee  took  a  receipt  for  the  amount  from  the  respective 
parties.  Wood  sued  for  the  three  hundred  barrels  deliyered  to  Sid- 
well, on  the  ground  that  he  had  purchased  the  same  of  Sidwell, 
prior  to  said  delivery,  through  his  agent,  Gordon.  Of  this  sale 
McGee  had  no  notice,  and  it  appears  that  Sidwell,  at  the  time  he 
received  the  flour,  presented  the  original  order  with  the  assignment 
thereon  by  Hutton  to  himself  and  Gordon,  and  with  the  assign- 
ment of  Gordon  only  of  his  interest  to  Woods.  Looking  therefore 
to  the  order,  one-half  this  flour  belonged  to  Sidwell,  when  delivered 
to  him,  and  the  warehouseman  who  delivered  the  same  to  him  in 
good  faith,  could  not,  on  any  principle  of  justice,  be  charged  in 
trover  in  favor  of  an  unknown  purchaser,  when  he  had  strictly 
oomplied  with  the  terms  of  the  order  showing  the  right  in  Sidwell. 

The  distinction  between  that  case  and  the  one  at  bar  is  so  mani- 
fest, that  even  conceding  the  correctness  of  the  principles  stated 
by  the  learned  judge,  independent  of  any  usage  on  the  subject,  and 
it  IS  unnecessary  to  question  them,  they  do  not  control  in  this  case. 

Ist.  There  the  question  was  considered,  unaffected  by  any  usage, 
in  the  light  of  which  the  parties  acted. 

2d.  In  that  case,  the  order  was  never  presented  by  the  holders 
and  accepted  by  the  warehouseman,  as  in  this,  nor  does  it  appear 
that  he  knew  of  its  existence,  or  of  the  assignments  indorsed 
thereon,  until  the  day  when  all  the  flour  was  delivered,  one-half  to 
each  assignee,  as  directed  by  the  order.  So  far  therefore  as  the 
acceptance  of  the  order  by  the  warehouseman  affects  the  question 
of  ownership,  as  between  seller  and  buyer,  the  cases  are  unlike. 

3d.  The  flour  varied  in  price,  and  therefore  in  marketable  qual- 
ity, and  in  all  such  cases,  there  is  to  be  a  selection  before  the  title 
passes. 

This  opinion  might  be  extended  and  perhaps  made  more  inter- 
esting by  an  analysis  of  the  numerous  cases  on  the  subject,  both 
ancient  and  modern,  but  we  content  ourselves  with  a  reference  to 
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some  few  of  them,  without  attempting  more.  We  hold  that  upon 
the  facts  found  by  the  court,  showing  the  well-known  usage  of  the 
business,  it  is  manifest  that  upon  the  presentation  and  acceptance 
of  this  order,  the  sale  was  completed,  and  the  subsequent  loss  of 
the  flour  while  stored  at  the  depot  must  fall  on  the  purchaser* 
Sieel  Works  y.  Dewey,  87  Ohio  St.  242  ;  Young  y.  JUiles,  23  Wis. 
643  ;  Chud  v.  Monman,  18  Ind*  40;  Horr  v.  Barker,  8  Oal.  489; 
Cfushing  v.  Breed,  14  Allen,  376;  Kimberly  v.  Fatchin,  19  N.  Y. 
330 ;  Waldrofi  y.  Chase,  37  Me.  414;  Chapman  y.  Shepard,  39  Gonn. 
413 ;  Whiiehouse  y.  Frost,  12  East,  614 ;  also  notes  to  Biirff  y. 
Hires,  11  Vroom,  581 ;  s.  c,  29  Am.  Rep.  282  ;  17  &  18  Am.  Law 
Reg.  17,  161,  in  which  the  whole  subject  is  exhaustiyely  discussed 
and  the  cases  reyiewed. 

Judgment  reversed  and  cause  remanded* 


Palmeb  y.  Statb. 

(80  Ohio  St.  »6.) 
PtUeni  — prohibition  of  tale  of  untohoUeome  food. 

It  is  no  defense  to  an  indictment   for  seUing  impore  pToyisions  without  a 
stamp  showing  their  oomposition,  that  thej  were  jMitented.* 

CONYIOTION  of  selUng  impure  butter  without  a  stamp.     The 
opinion  states  the  case. 

i2»  Sowers,  for  plaintiff  in  error. 

D.  A.  Hottingsworth,  attorney-general,  for  State. 

Upsok,  J.  John  Palmer  was  conyicted,  in  the  police  court  of 
the  city  of  Gleyeland,  of  selling  twenty-seyen  packages  of  a  substance 
haying  the  semblance  of  butter,  but  not  made  wholly  from  pure 
cream  or  pure  milk,  and  the  packages  not  haying  painted,  stamped 
or  marked  thereon  the  name  of  each  article  used  or  entering  into 
the  composition  of  the  substance  thus  sold,  in  yiolation  of  the  pro- 
yisions  of  section  7090  of  the  Reyised  Statutes.     Upon  this  con- 

^  To  same  effect,  IfaUer  ofBrosnahan,  U.  8.  drc  Ct.,  Jane,  1888,  Miller,  J., 

18  Fed.  Rep. 
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yiction  Palmer  was  sentenced  to  pay  a  fine  of  $50  and  costs.  The 
judgment  of  the  police  court  was  on  error  affirmed  by  the  Court 
of  Common  Pleas,  and  the  judgment  of  the  latter  court  was  affirmed 
by  the  District  Court.  Palmer  now  asks  leave  to  file  a  petition  in 
error  to  reyerse  the  judgment  of  the  District  Court 

The  defense  made  in  the  police  court  was  founded  upon  the  fact 
which  is  shown  by  the  record,  that  the  substance  sold  by  Palmer 
was  manufactured  under  letters  patent  issued  by  the  United  States, 
and  it  is  claimed  that  the  section  under  which  Palmer  was  oon- 
yicted,  so  far  as  it  applies  to  articles  protected  by  such  letters 
patent,  is  in  conflict  with  the  Constitution  and  laws  of  the  United 
States,  and  is  therefore  void. 

The  Constitution  of  Ohio  provides  that  private  property  shall 
ever  be  held  inviolate,  but  subservient  to  the  public  welfare,  and  in 
vesting  the  legislative  power  of  the  State  in  the  general  assembly, 
full  power  is  given,  by  the  Constitution,  to  enact  such  judicious 
and  reasonable  laws,  as  in  the  judgment  of  the  legislature  may  be 
necessary  for  the  purpose  of  preventing  any  person  from  using  his 
own  property,  or  rights,  in  such  a  way  as  to  injure  the  community, 
or  individuals.  This  general  power  is  subject  only  to  the  limitations 
imposed  by  the  Constitution  of  the  State,  or  that  of  the  United 
States,  and  within  it  is  clearly  included  the  right  to  regulate,  or 
forbid,  the  sale  of  property  to  any  extent  that  may  be  necessary  to 
promote  the  public  welfare. 

It  was  therefore  within  the  undoubted  power  of  the  legislature 
to  prohibit  the  sale  of  substances  having  the  semblance  of  butter 
or  cheese,  but  not  wholly  made  from  pure  cream  or  milk,  unless 
each  package  of  such  substance  should  have  painted,  stamped  or 
marked  thereon,  in  the  manner  prescribed  by  the  statute,  the  name 
of  each  article  used  in,  or  entering  into,  the  composition  of  such 
substance  ;  and  this  power  is  possessed  by  the  legislature  over  the 
sale  of  articles  protected  by  letters  patent  as  well  as  of  those  not 
thus  protected. 

The  patent  laws  of  the  United  States  give  to  inventors  the  ex- 
clusive right  to  their  inventions,  but  do  not  give  to  them  the  right 
to  disregard  laws  enacted  to  promote  the  welfare  of  the  whole  people. 
The  State  cannot  discriminate  against  patented  articles  by  imposing 
upon  their  sale  conditions  and  restrictions  not  placed  upon  the  sale 
of  other  similar  articles  ;  but  the  sale  of  all  articles  like  those  now 
under  consideration,  whether  patented  or  not,  may  be  restricted, 
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r^^lnted  or  forbidden,  whenever  the  public  good  requires  such  re- 
striction, regulation  or  prohibition. 

These  principles  have  been  recognized  and  illustrated  in  a  number 
of  cases  decided  by  this  court,  and  by  the  Supreme  Gourt  of  the 
United  States.  Among  the  leading  cases  are  Jordan  v.  Overseers 
of  Dayton,  4  Ohio,  295  ;  State  y.  Telephone  Co.,  36  Ohio  St.  296  ; 
B.  c,  38  Am.  Rep.  583  ;  Patterson  v.  Kentucky,  97  U.  S.  501  ; 
and  Webber  y.  Virginia,  103  id.  344. 

It  is  claimed  howeyer  that  laws  regulating  the  sale  of  patented 
articles  can  be  sustained  only  when  they  come  fairly  within  the 
police  powers  of  the  State  ;  that  those  powers  extend  only  to  regu- 
lations relating  to  the  health,  morals,  good  order  and  comfort  of 
the  people,  and  that  the  provisions  of  section  7090  are  merely  in- 
tended to  prevent  fraud.  The  language  of  the  act  supplementary 
to  section  7090,  passed  April  26,  1881,  shows  very  plainly  that  the 
design  of  the  legislature  in  passing  section  7090,  as  well  as  the 
supplementary  section,  was  to  prevent  the  sale  of  impure  and  un- 
wholesome food,  and  that  both  sections  therefore  come  within  the 
most  narrow  definition  of  police  regulations.  If  it  were  conceded 
however  that  none  of  the  substances  described  in  section  7090  are 
positively  injurious  to  health,  we  hold  that  the  law  is  within  the 
general  powers  possessed  by  the  State.  Those  who  buy  food  have 
a  right  to  know  what  they  buy,  and  to  have  the  means  of  judging 
for  themselves  as  to  its  quality  and  value. 

Motion  overruled. 


State  v.  Vakdbrpooi.. 

(89  Ohio  St.  918.) 
SxiradUion  —  detenHon  for  differerU  crime. 

A  penon  extradited  from  Great  Britain,  and  serving  a  term  of  imprisonmenl 
for  the  crime  in  question,  cannot  be  put  on  trial  for  another  crime  for  which 
he  might  have  been  extradited,  until  the  lapse  of  a  reasonable  time  from  the 
expiration  of  the  term  of  sentence. 

fllHE  opinion  states  the  point. 
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D,  A.   HoUtngstoorth,   attorney-general^  and  A.   JET. 
proBecating  attorney,  for  State. 

0,  H.  Blackiumy  for  defendant. 

JoHNSOK^  G.  J.  The  demurrer  to  the  plea  presents  the  queBiaon,. 
whether  the  facts  stated  exempted  the  aocnsed  from  prosecution  in 
Belmont  coonty  until  a  reasonable  time  has  elapsed  after  the  expir- 
ation of  their  sentence  for  the  crime  committed  in  Butler  county. 

The  State  had  obtained  possession  of  the  accused  under  the 
authorities  of  Canada  under  the  proyisions  of  the  Ashburton 
treaty,  for  trial  in  Butler  county.  They  were  there  tried,  convicted 
and  sentenced  for  the  crime  upon  which  they  were  extradited. 
Before  the  expiration  of  this  sentence,  the  State  sought  to  place 
them  on  trial  for  another  crime,  charged  to  have  been  committed 
before  extradition  in  Belmont  county,  the  latter  crime  being  one 
for  which  the  accused  might  have  been  extradited. 

The  Gourt  of  Gommon  Pleas  held,  that  proceedings  on  the  indict- 
ment in  Belmont  county  must  be  suspended  until  a  reasonable  time 
after  the  expiration  of  the  sentence  in  the  Butler  county  case;  or 
in  other  words,  that  the  State  haying  obtained  possession  of  the 
criminals,  under  the  extradition  treaty,  could  not  detain  them  in 
custody  and  put  them  on  trial  for  another  crime.  It  was  also  held, 
that  the  obligations  of  this  treaty  created  a  personal  right  in  favor 
of  the  person  extradited,  which  he  could  plead  in  suspension  of  a 
prosecution  for  such  other  crime. 

By  the  tenth  article  of  the  Ashburton  treaty  it  was  ''  agreed  that 
the  United  States  and  her  Britannic  majesty  shall,  upon  mutual 
requisitions  by  them  or  their  ministers  or  authorities  respectively 
made,  deliver  up  to  justice  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  wifch  aeusault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged 
paper  committed  within  the  jurisdiction  of  either,  shall  seek  an 
asylum,  or  be  found  within  the  territories  of  the  other:  Provided, 
that  this  shall  only  be  done  upon  such  evidence  of  criminality,  aa 
according  to  the  laws  of  the  place  where  the  fugitive  or  person  sa 
charged  shall  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial  if  the  crime  or  offense  had  been  there  committed; 
and  the  respective  judges  and  other  magistrates  of  the  two  govern- 
ments  shall  have  power,  jurisdiction  and  authority,  upon  com- 
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plaint  made  nnder  oath,  to  issue  a  warrant  for  the  apprehension  of 
the  fngitiye,  or  person  so  charged,  that  he  may  be  brought  before 
snoh  judges  or  other  magistrates  respectively,  to  the  end  that  the 
eridence  of  criminality  may  be  heard  and  considered;  and  if  on 
such  hearing  the  eyidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate 
to  certify  the  same  to  the  proper  ezecutiye  authority,  that  a  warrant 
may  issue  for  the  surrender  of  such  fugitives.  The  expense  of 
such  apprehension  and  delivery  shall  be  borne  and  def iteyed  by  the 
party  who  makes  the  requisition  and  receives  the  fugitive." 

Independent  of  treaty  stipulations,  the  obligation  to  surrender 
fugitives  from  justice  was  of  an  imperfect  nature.  It  rested  on 
comity  between  States.  Each  determined  for  itself  the  extent 
of  this  obligation,  and  the  nature  of  the  crime  and  mode  of  sur- 
render. 

Prior  to  as  well  as  since  the  treaty  of  1842  it  has  been  the  settled 
policy  of  both  the  United  States  and  Oreat  Britain  to  furnish  an 
asylum  for  persons  charged  in  other  States  with  religious  or  politi- 
cal offenses.  Each  zealoulsly  vied  with  the  other  in  maintain, 
ing  this  right  of  asylum.  Hence  it  was  that  in  the  treaty  of 
1842  it  was  expressly  limited  to  seven  well  defined  crimes.  Hence 
it  was  also  that  the  right  to  demand  a  surrender  in  the  specific 
cases  named  was  so  carefully  guarded.  The  accused  was  protected 
in  his  asylum,  unless  the  authorities  there  should  find  him  guilty 
of  one  of  the  crimes  specified  in  the  treaty. 

By  the  terms  of  the  treaty,  the  judge  or  other  magistrate  of  the 
government  upon  whom  the  demand  was  made  is  to  hear  and  deter- 
mine, according  to  the  laws  of  his  own  country,  whether  there  is  a 
case  made,  and  if  so,  to  report  to  the  proper  executive  authority,  who 
shall  issue  a  warrant  for  his  extradition. 

The  right  of  the  United  States  to  demand  the  surrender  of  fugi- 
tives from  justice  found  within  the  British  dominions  is  purely 
oonventioniJ;  hence  the  correctness  of  the  ruling  of  the  court 
below  depends  on  the  true  construction  of  the  treaty,  and  also  how 
far  the  judicial  tribunals  of  the  demanding  government  are 
required  to  give  effect  to  treaty  stipulations,  especially  how  far  the 
judicial  tribunals.  Federal  and  State,  can  take  cognizance  of  and 
enforce  the  provisions  of  the  treaty  upon  the  plea  of  the  person 
surrendered. 

In  United  Siaies  v.  Caldwell,  8  Blatchf.  131,  and  United  Staiee 
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T.  Lawrence,  13  id.  295,  Judge  Bbnkdict  held,  that  while  the  abase 
of  the  provifiions  of  the  treaty,  or  want  of  good  faith  by  the  de- 
manding govemment,  might  furnish  cause  of  complaint  by  the  sur- 
rc.^loring  goTemment,  yet  such  complaints  do  not  form  u  proper 
subject  for  judicial  cognizance.  See  also  Adriance  v.  Lagracr, 
59  N.  Y.  110 ;  s.  c,  17  Am.  Rep.  317.  Other  cases  to  the  same 
effect  might  be  cited,  but  as  the  decisions  and  the  views  of  writers 
upon  the  subject  differ  so  widely,  we  are  free  to  determine  the 
question  from  the  terms  of  the  treaty  itself,  guided  by  the  well 
established  rules  for  the  construction  of  such  instruments. 

By  section  two,  article  six  of  the  Constitution  of  the  United 
States,  ^'this  Constitution,  and  the  laws  of  the  United  States, 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges  of  every  State  shall  be 
bound  thereby,  any  thing  in  the  Constitution  and  laws  of  any  State 
to  the  contrary  notwithstanding.'' 

This  treaty  is  therefore  the  law  of  the  land,  and  the  judges  of 
every  State  are  as  much  bound  thereby  as  they  are  by  the  Constitu- 
tion and  laws  of  the  Federal  or  State  governments.  It  is  therefore 
the  imperative  duty  of  the  judicial  tribunals  of  Ohio  to  take  cog- 
nizance of  the  rights  of  persons  arising  under  a  treaty  to  the  same 
extent  as  if  they  arose  under  a  statute  of  the  State  itself. 

While  authority  is  not  wanting  to  support  the  decisions  in  CaUd- 
welPs  case  and  Latorenc^s  case,  supra,  yet  we  submit  that  these  de- 
cisions ignore  the  provisions  of  the  Federal  Constitution  just  cited. 

Again,  if  it  be  true  that  the  abuse  of  extradition  proceedings, 
under  this  treaty,  is  an  offense  for  which  the  surrendering  govern- 
ment alone  can  complain,  the  remedy  is  totally  inadequate,  and  the 
treaty  itself  may  be  rendered  nugatory. 

When,  as  in  the  present  case,  the  surrender  is  to  one  of  the 
States  of  the  United  States,  the  prisoner  passes  beyond  the  coutrol 
of  the  Federal  government  and  into  that  of  this  State.  Upon 
complaint  made  by  the  British  government  to  the  Federal  govern- 
ment of  an  abuse  by  the  State  of  Ohio,  of  the  process  under  the 
treaty,  the  Federal  government  could  only  answer,  as  it  has  done 
in  many  instances  heretofore,  that  under  our  system  of  State  and 
Federal  government,  the  latter  is  powerless  to  control  the  State 
authorities.  If  the  right  under  the  treaty  to  be  protected  from 
other  prosecutions  can  only  be  enforced  by  the  surrendering  nation 
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by  protest  or  otherwise  against  the  one  making  the  demand,  that 
is,  if  it  is  a  question  not  cognizable  in  the  courts,  it  is  of  little  value 
under  our  system  of  Federal  and  State  governments. 

After  the  United  States  has  secured  the  surrender,  for  an  offense^ 
against  State  law,  the  accused  is  delivered  to  the  authorities  of  the 
State  for  prosecution,  when  all  Federal  control  is  lost.  If  the  ac- 
cused is  of  little  or  no  political  influence,  the  difficulty  of  giving 
him  that  protection  which  was  intended  by  the  treaty  is  so  great, 
if  the  courts  cannot  intervene,  that  it  is  of  little  or  no  value  as  a 
protection  to  the  person  extradited.  We  conclude  therefore,  and 
both  reason  and  the'  weight  of  authority  support  this  view,  that 
the  judges  of  this  State  are  bound  by  the  provisions  of  this  treaty, 
and  that  if  it  secures  to  the  persons  extradited  exemption  from 
trial  for  crimes  and  offenses  other  than  those  specified  in  the  war- 
rant of  extradition,  it  is  the  duty  of  the  courts  to  take  cognizance 
of  his  plea.  Foster  y.Neilson,  2  Pet.  253;  Comtnomaeallh  v.  JTawe», 
13  Bush,  700;  s.  c,  26  Am.  Bep.  242  ;  Winslow's  case,  10  Am. 
Law  Bev.  617 ;  United  States  v.  Watts,  8  Sawy.  370;  14  Fed.  Eep; 
130;  North  Am.  Rev.,  May,  1883,  p.  497. 

II.  As  to  the  right  of  the  demanding  government  to  hold  the 
accused  and  prosecute  him  for  a  different  crime  or  offense. 

This  treaty  is  to  be  subject  to  the  same  rules  for  ascertaining  the 
intention  of  the  contracting  parties,  as  in  case  of  other  contracts^ 
It  enumerates  seven  well  defined  crimes  for  which  extradition  may 
be  had.  It  thereby  excludes  all  non-enumerated  crimes  and  offenses 
whether  of  a  political  or  other  character,  and  leaves  the  surrender 
in  such  other  cases  to  the  discretion  of  the  government  where  he  is 
found.  It  limits  the  duty  of  surrender  to  those  cases  specifled  in 
the  treaty,  in  which  the  evidence  of  guilt  is  sufficient,  according  to 
the  laws  of  the  nation  where  the  fugitive  or  person  charged  is 
found,  to  justify  his  committal  for  trial,  if  the  act  charged  had 
been  committed  there.  The  right  of  the  nation  where  the  fugitive 
is  found  to  first  hear  and  determine  the  case,  and  to  decide  upon 
the  evidence  whether  according  to  its  own  laws  the  crime  charged 
has  been  committed,  i.  a.,  whether  a  case  for  committal  has  been 
made  out,  secures  to  the  government  upon  which  the  demand  has 
been  made  the  right  to  determine  for  itself  whether  the  demand 
shuU  be  complied  with.  This  necessarily  excludes  the  idea  that 
the  demanding  government  can  decide  for  itself  to  try  the  prisoner, 
after  obtaining  custody,  for  other  crimes  ;  otherwise- the  purpose  of 
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the  treaty  is  defeated.  If  the  demanding  goyemment  can  so  de- 
oide>  the  whole  intention  of  the  treaty  could  be  def eated,  and  the 
right  of  asylam,  which  has  been  the  boast  of  both  goyemments, 
would  depend  entirely  on  the  action  of  the  demanding  goyem- 
ment. 

To  extradite  under  the  treaty  for  an  offense  named  therein,  and 
then  to  retain  the  prisoner  for  a  non-extraditable  offense,  or  for  a 
different  one,  though  extraditable,  upon  which  no  hearing  had 
been  had  as  proyided  in  the  treaty,  would  be  not  only  a  breach  of 
good  faith  by  the  demanding  goyemment,  but  a  yiolation  of  the 
right  of  asylum  in  fayor  of  the  accused  guaranteed  to  him  by  the 
treaty.  The  sole  object  of  the  treaty  was  .to  enable  each  goyem- 
ment to  protect  its  citizens  and  inhabitants  in  the  right  of  asylum, 
except  they  come  within  the  proyisions  named.  The  legislation  of 
both  gbyemments  clearly  supports  this  constraction. 

By  the  act  of  Gongreas,  of  1841,  United  States  Bey.  Stats.,  section 
5272,  'Mt  shall  be  lawful  for  the  secretary  of  State,  under  his  hand 
and  seal  of  office,  to  order  the  person  so  committed  to  be  deliyered 
to  such  person  as  shall  be  authorized  m  the  name  and  behalf  of  such 
foreign  goyemment,  to  be  tried  for  the  crime  of  .which  such  person 
shall  be  so  accused. '^ 

Again,  by  section  5275,  '^  wheneyer  any  person  is  deliyered  by  a 
foreign  goyemment  and  brought  into  the  United  States  and  tried  for 
any  crime  of  which  he  is  duly  accused,''  it  is  the  duty  of  the  president 
to  take  proper  measures  for  his  ^'transportation  and  ackf e-keeping  until 
the  conclusion  of  his  trial,  for  the  crimes  or  offenses  specified  in  the 
warrant  of  extradition,  and  until  his  final  discharge  from  custody  or 
imprisonment  for  or  on  account  of  such  crimes  or  offenses,  and  for 
a  reasonable  time  thereafter,  and  may  employ  such  portion  of  the 
land  or  nayal  force  of  the  United  States  or  of  the  militia  thereof  as 
may  be  necessary  for  the  safe-keeping  and  protection  of  the  accused. " 

In  like  manner,  the  British  Parliament  in  1843,  for  the  purpose 
of  carrying  into  effect  this  treaty,  enacted  that  the  person  to  be  ex- 
tradited should  be  deliyered  to  the  person  authorized  by  the  United 
States  to  receiye  him,  '^  to  be  tried  for  the  crime  of  which  such  per- 
son shall  be  accused." 

While  legislatiye  interpretation  of  statutes  is  not  condusiye  upon 
the  courts,  yet  in  the  case  of  a  treaty  which  is  in  its  nature  a  con- 
tract between  nations,  enactments  like  these  by  the  high  contracting 
parties  are  of  persnasiye  power  in  the  construction  of  the  treaty. 
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The  right  of  the  State  of  Ohio  over  the  acouRed,  who  had  soaght 
an  asylnm  in  Gimada,  is  derived  from  the  proTisions,  express  or 
impliedy  of  the  treaty  of  1842. 

In  view  of  the  provisions  of  this  treaty  the  safeguards  therein 
provided  against  the  inf nngement  of  the  right  of  asylum  save  in 
the  specified  cases,  and  the  legislation  by  both  governments  to 
carry  out  those  provisions,  we  think  it  clear  that  the  court  below 
did  not  err  in  refusing  to  put  the  accused  on  trial  for  a  crime  for 
which  they  were  not  extradited. 

In  the  correspondence  between  the  United  States  and  Great  Britain 
which  took  place  in  1867,  growing  out  of  the  refusal  of  the  latter  to 
surrender  Winslow,  except  upon  a  stipulation  by  the  former  that  he 
should  not  be  tried  for  another  offense,  the  conflicting  views  of  the 
two  governments  are  stated.  Winslow  had  been  demanded  as  a 
fugitive,  charged  with  forgery.  Oreat  Britain  refused  to  de- 
liver him  unless  the  United  States  would  stipulate  that  he  should 
not  be  tried  except  for  the  crime  charged.  This  was  refused,  and 
an  extended  correspondence  was  the  result.  Finally,  the  British 
government,  as  a  temporary  measure  and  until  a  new  treaty  was 
made,  suspended  its  claim  to  require  such  a  stipulation. 

Time  will  not  permit  an  analysis  of  the  claims  of  the  twogovem- 
ment&  It  is  sufficient  to  say  that  it  discloses  a  contrariety  of  views 
by  eminent  statesmen  and  publicists  upon  the  question  at  issue,  and 
that  the  refusal  by  the  United  States  to  make  the  stipulation  de- 
manded was  based  chiefly  on  the  ground  that  the  demand  was  unusual, 
and  was  a  reflection  upon  our  government,  after  a  successful  exe- 
cution of  the  treaty  for  near  forty  years  without  such  a  stipulation. 

If  it  be  conceded  that  the  United  States  asserted  the  right  to  re- 
tain an  extradited  prisoner,  and  try  him  for  another  crime,  that 
claim  is  not  conclusive  upon  the  courts.  Nothing  was  then  settled 
as  to  the  true  construction  of  the  treaty. 

If  as  we  hold,  the  question  is  one  of  personal  right  under  the 
treaty,  as  weU  as  of  international  law,  it  follows  that  the  courts  can 
hear  and  determine  such  right  when  it  is  invaded. 

Much  more  might  be  said  in  support  of  our  conclusions,  but  we 
content  ourselves  with  a  reference  to  the  following  decisions  and  dis- 
cussions on  the  subject :  Commonwealth  v.  ffawes,  13  Bush,  697  ; 
8.  c,  26  Am.  Rep.  242;  United  States  r.  Watts,  14  Fed.  Rep.  130  ; 
Letter  of  Wm.  Beach  Lawrence  on  **  Extradition,'*  19  Albany  Law 
J.  329  ;  North  Am.  Rev.,  May,  1883,  page  497,  title  '*  Extradition;" 
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Whart  GrinL  Plead,  ft  Prac.  §§  38-57,  and  cases  noted ;  Stanford 
T.  State,  10  Tex.  App.  627;  Mattffr  of  Canon,  47  Mich.  481 ;  Spear 
on  Extradition,  ch.  4,  pp.  65-74 ;  10  Am.  Law  Bey.  617  ;  Compton 
T.  Wilder,  40  Ohio  St  130. 

Lmne  refused. 
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AueumeiU — estoppel  to  deny  wMbUiy. 

The  uncoiistHationality  of  an  Msessment  for  a  local  municipal  improyemeot, 
for  want  of  power,  may  not  be  taken  advantage  of  by  those  who  acted  as 
officers  of  election  or  commissioners,  Yoted  for  commissioners,  or  actively, 
participated  in  caoMng  the  improvement  to  be  made  ;  but  one  who  merely 
signed  the  petition,  and  was  silent  and  passive  is  not  estopped  unless  he  had 
knowledge  of  the  making  of  the  improvement,  and  that  his  property  was 
to  be  assessed,  and  that  the  proceedings  were  invalid  or  defective;  and  some 
special  benefit  accrued  to  his  property  from  the  improvement.* 

PBOGEEDIKOS  to  set  aside  assessments.     The  opinion  states 
the  points.     The  defendant  had  judgment  below. 

W.  0.  Hender9on  and  W,  J.  Gitmore,  for  plaintiffs  in  error* 

Alex.  W.  Krumm,  city  solicitor^  James  E.   Wright^  and  Harrison, 
Olds  ii  Marsh,  for  defendants. 

DoTLE,  J.  In  8taU  y.  Mitchell,  31  Ohio  St.  592,  it  was  decided 
by  this  court  that  the  act  of  March  30,  1875,  under  which  the  im- 
proyement  of  North  High  street  was  made,  was  in  conflict  with 
section  1,  article  13,  of  the  Constitution,  and  therefore  yoid. 

That  was  a  proceeding,  in  mandamus,  to  compel  the  commis- 
sioners of  the  improyement  to  make  an  assessment  upon  the  abut- 
ting property  for  the  cost  of  *the  improyement,  the  controyeray  be- 
tween the  commissioners  and  the  city  of  Oolumbus  being  as  to 
whether  the  intersecting  streets  and  alleys  were  to  be  excluded 
from  or  charged  with  the  assessment,  in  common  with  the  abuttin<^ 

♦See  Bidw««  v.  GUy  ofPiUfburgh  (85Penn.  St.  412),  27  Am.  Rep. 6^2. 
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lots.  The  majority  of  the  commissionerSy  resisting  the  claim  of  the 
city,  presented  the  question  whether  the  act  was  constitutional, 
insisting  that  if  it  was  not,  the  court  would  not  compel  them  to 
make  the  assessment  upon  any  of  the  abutting  property. 

Haying  held  the  act  to  be  unconstitutional,  the  court  was  called 
upon  to  consider  whether  its  invalidity  constituted  an  answer  to 
the  alternative  writ,  in  other  words,  to  the  claim  of  the  city. 

It  was  held  that  it  did  not.  The  commissioners  were  selected  by 
a  vote  of  the  property  owners  ;  they  were  the  active  agents  in  the 
construction  of  the  improvement  and  incurring  the  large  outlay  for 
which  the  city  issued  its  bonds  ;  and  they  had  full  knowledge  that 
the  only  provision  make  by  the  act  of  March  30,  1875,  for  the 
payment  of  such  indebtedness,  was  by  an  assessment  upon  the 
abutting  property.  So  far  as  the  commissioners  were  concerned,  it 
is  clear,  and  it  was  so  decided,  that  they  were  estopped  from  rais- 
ing the  question  under  which  they  sought  to  justify  their  action. 

This  court  however  in  that  case  extended  the  application  of  the 
doctrine  of  estoppel  to  others  besides  the  commissioners,  and 
beyond  the  finding  that  the  commissioners  could  not  on  that  ground 
refuse  to  make  the  assessment.  It  was  held  to  apply  to  all  who 
had  participated  in  causing  the  improvement  to  be  made,  and  to 
the  extent  that  they  were  estopped  from  denying  the  validity  of 
the  assessment,  made  to  pay  the  cost  thereof. 

It  is  urged  here  that  the  court  was  not  warranted  in  that  case  in 
deciding  that  any  one  would  be  estopped  to  deny  the  validity  of 
the  assessment,  or  including  within  the  rule  established  any  class 
of  persons  other  than  the  commissioners  themselves,  and  that  all 
that  is  apparently  considered  or  decided  beyond  that  found  in  the 
opinion  of  the  court  is  obiter  dictum. 

We  think  otherwise.  The  act  under  which  the  improvement 
was  made  provided  that  the  commissioners  should  be  selected  from 
the  owners  of  abutting  property ;  and  they  were  themselves,  as 
such  owners,  liable  for  the  payment  of  a  part  of  the  cost  of  the 
improvement.  It  also  appeared  in  the  case,  that  a  petition  was 
presented  to  the  city  council,  by  owners  of  abutting  property,  ask- 
ing for  the  privileges  of  the  act  in  question,  and  that  owners  of 
abutting  property  had  also  voted  for  and  elected  such  commis- 
sioners. 

The  court  was  called  upon  to  say  more  than  that  the  mere  form 
of  making  an  assessment  should  be  gone  through  with,  /.  e.,  that 
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when  made  it  would  be  of  some  benefit  to  the  relator ;  that  at 
leasty  under  the  facts  then  appearing  to  the  court,  some  part  of 
it  would  bo  collectible.  If  no  such  facts  existed,  or  if  the  court 
was  of  opinion  that  because  of  the  unconstitutionality  of  the  law 
no  estoppel  could  arise,  and  hence  no  assessment,  howeyer  made, 
could  be  collected,  it  would  not  have  done  so  Tain  and  useless  a 
thing  as  to  require  the  commissioners  to  do  an  act  from  which  no 
benefit  could  ensue,  and  by  the  omission  to  do  which  no  one  ooald 
be  harmed.  Hence  while  the  decision  of  that  case  is  not  concla- 
sive  upon  any  individual  property  owner  until  he  is  brought  within 
the  rule  established,  it  must  be  considered  as  settled  by  it  that  the 
commissioners,  and  all  who  participated  with  them  in  causing  the 
improTement  to  be  made,  are  estopped  from  setting  up  the  inva- 
lidity of  the  statute  as  a  ground  for  refusing  to  pay. 

We  are  not  inclined  to  review  that  question,  or  to  disturb  that 
decision  in  that  respect. 

Who  then  are  those  who  caused,  or  participated  in  causing,  the 
improvement  to  be  made?  Clearly,  the  participation  referred  to  is 
such  acts  by  the  property  owner  as,  under  the  provisions  of  the  law 
in  question,  he  was  authorized  or  required  to  do,  to-wit,  to  petition 
the  council  for  the  privileges  of  the  act,  to  vote  for  the  commis- 
sioners to  whom  the  making  of  the  improvement  was  to  be  in- 
trusted, or  to  hold  the  position  of  commissioner  or  officer  of  elec- 
tion under  the  provisions  of  the  act.  These  acts,  or  any  of  them, 
by  a  property  owner,  will  bring  him  within  the  rule  announced  in 
the  Mitchell  case  so  far  as  to  estop  him  from  asserting  the  inval- 
idity of  the  statute.  He  may,  no  doubt,  be  estopped  in  many  other 
ways.  A  promise  to  pay  the  assessment,  if  the  work  was  done,  as 
in  Corry  v.  Oaynavy  22  Ohio  St.  584,  would  probably  have  that 
effect.  We  do  not  mean  to  say  that  an  estoppel  to  assert  the  inva- 
lidity of  the  statute  can  be  based  only  upon  signing  the  petition  or 
voting  for  commissioners,  but  to  hold  that  such  acts  will  be  effect- 
ive for  that  purpose.  Tone,  it  is  alleged,  signed  the  petition.  The 
circumstances  set  out  in  the  petition,  under  which  he  signed  it,  are 
not  such  as  will  relieve  him  from  whatever  of  responsibility  attaches 
to  the  fact  of  petitioning. 

II.  Does  the  signing  of  the  petition  alone  estop  the  owner  from 
alleging  that  the  subsequent  action  of  the  city  council  is  illegal  ? 

In  this  connection,  the  report  of  the  decision  in  State  v.  MitchefK 
supra,  needs  explanation  in  one  particular.     The  second  proposi- 
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tiou  in  the  syllabus  reads  as  follows  :  **  Notwithstanding  the  un- 
constitutionality of  the  act,  where  the  abutting  lot  owners  have 
caused  a  street  to  be  improved  under  the  act,  an,d  the  bonds  of  the 
city  to  be  negotiated  to  pay  for  the  improvement,  all  who  have  par> 
ticipated  in  causing  the  improvement  to  be  made  are  estopped  from 
denying  the  validity  of  an  assessment  made  in  accordance  with  the 
acty  to  pay  such  bonds." 

It  is  asserted  in  the  statement  of  facts  in  that  jcase  that  two- 
thirds  of  the  property  owners  had  signed  the  petition,  and  Whitb^ 
O.  J.,  in  the  opinion,  assumes  that  to  be  true.  No  infirmity  in  the 
proceedings  of  the  city  council,  or  the  commissioners,  was  shown  to 
or  considered  by  the  court  in  that  case.  The  assessment  therefore 
about  which  the  court  was  speaking,  in  the  report  of  that  case,  is 
one  which  would,  were  it  not  for  the  infirmity  in  the  law,  be  per- 
fectly valid.  There  was  no  other  case  before  the  court,  or  consid- 
ered by  it.  There  is  nothing  in  that  decision  that  warrants  the 
inference,  sought  to  be  drawn  from  it,  that  jurisdictional  defects, 
occurring  after  the  act  of  the  property  owner,  are  waived  by  signing 
a  petition  for  the  improvement,  without  other  acts  of  participation 
or  encouragement.  The  petition  in  this  case,  fairly  construed,  con- 
tains an  averment  that  two-thirds  of  the  property  owners  had  not 
petitioned,  at  the  time  of  the  passage  of  the  ordinance  by  the  city 
council.    That  allegation  is  admitted  by  the  demurrer. 

Under  section  24  of  the  act,  the  city  council  had  no  right  to 
authorize  the  improvement  until  such  two-thirds  of  the  owners  had 
petitioned  the  council  for  the  privileges  of  the  act.  We  have  no 
doubt  that  this  requirement  of  the  law  may  be  waived  by  the  owners, 
or  that  they  may  by  their  acts,  and  under  circumstances  by  their 
inaction,  estop  themselves  from  alleging  its  failure  ;  but  we  are 
equally  satisfied  that  the  mere  signing  a  petition  will  not  have  that 
effect. 

We  are  aware  that  authorities  can  be  found  which  appear  to  hold 
otherwise.  Those  principally  relied  upon  are  Motz  v.  Detroit,  18 
Mich.  526  ;  and  Oiiy  of  Burlington  v.  Oilbert,  81  Iowa,  356  ;  s.  c, 
7  Am.  Rep.  143. 

The  opinion  in  the  former  case  was  delivered  by  Cooley,  J.  The 
objection  to  the  assessment  was  that  the  city  had  no  power  under 
its  charter  to  make  it ;  but  several  of  the  property  owners  signed  a 
petition  asking  the  city  council  to  improve  the  street,  and  in  com- 
pliance with  such  petition  the  improvement  was  ordered.  By  the 
Vol.  XLVIII  —  66 
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court:  *'  Bofch  the  contractors  and  petitioners,  all  of  whom  are  resi- 
dents of  the  city,  knew  that  by  the  city  charter,  the  city  was  not^ 
and  could  not  be  made  liable  for  the  cost  of  the  work,  but  that  the 
contractor  must  rely  upon  the  special  assessment  ezclusively.  Therfr 
is  no  claim  now,  on  the  part  of  these  petitioners,  that  the  assessment 
is  made  on  any  different  basis  from  that  contemplated  by  them  when 
the  petition  was  signed.  Under  these  circumstances  they  must  be 
taken  to  have  been  willing  and  actively  consenting  parties  to  all  the 
proceedings  whifth  led  to  the  assessment  and  to  have  impliedly  at 
least  consented  that  such  an  assessment  should  be  made.  Whether 
therefore  the  assessment  be  legally  valid  or  not,  there  is  not  the 
least  ground  on  their  part  for  claiming  the  interposition  of  a  court 
of  equity,  by  its  extraordinary  process  of  injunction,  to  stay  the  col- 
lection of  the  assessment.     Their  remedy,  if  any,  is  strictly  legaL" 

This  decision  is  authority  to  support  the  proposition  already  as- 
serted, that  the  petitioners  waived  the  invalidity  of  the  statute 
under  which  the  assessment  was  made,  but  we  do  not  understand 
that  any  defect  in  the  proceedings  of  the  council,  after  the  petition 
was  signed,  was  asserted  m  that  case.  Certainly  nothing  more  is 
decided  than  that  under  the  circumstances  of  that  case  equity  will 
not  afford  relief  by  injunction  against  such  an  assessment 

In  the  case  of  Sieckeri  v.  Oiiy  of  East  Saginaw,  22  Mich.  104» 
decided  a  few  years  later  by  the  same  court,  it  was  held: 
''  Petitioners  to  a  city  council  for  a  public  improvement 
will  be  presumed  to  intend  that  the  work  shall  be  done  under  a 
city  charter,  and  while  they  will  be  estopped  in  equity  to  deny 
the  power  to  grant  their  petition,  Moiz  v.  Detroit,  18  Mich.  495  ;  yet 
they  will  not  be  estopped  to  object  that  the  proceedings  upon  their 
petition  have  been  conducted  in  disregard  of  the  law."  Oooley, 
J.,  speaking  for  the  court,  says  :  **  The  second  ground  of  estoppel 
applies  to  all  the  complainants,  and  it  consists  in  the  fact  that  they 
were  all  residents  of  the  city  of  East  Saginaw,  and  presumptively 
cognizant  of  the  proceedings  being  taken,  and  of  the  irregularities 
which  existed,  and  yet  made  no  complaint  until  the  work  was 
completed,  though  they  knew  that  under  the  charter  the  contractor 
who  did  the  work  could  only  be  paid  from  this  assessment  This 
ground  of  estoppel  appears  to  us  to  be  rather  far-reaching  and 
somewhat  dangerous.  To  hold  that  a  man  is  bound  at  his  peril  to 
take  notice  of  illegal  action  on  the  part  of  the  public  authorities, 
is  carrying  the  doctrine  of  constructive  notice  very  much  farther 
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than  the  authorities  will  warrant.  We  think,  on  the  other  hand, 
that  the  citizen  has  a  right  to  assume  that  the  law  is  being  obeyed 
instead  of  violated,  by  the  public  authorities,  and  that  at  least  in 
the  absence  of  any  evidence  of  previous,  knowledge  on  his  part  of 
their  unlawful  action,  he  is  in  time  with  his  protest  when  they  pro- 
ceed to  deprive  him  of  his  rights  under  such  proceedings.*' 

In  Burlington  v.  Oilbert,  31  Iowa,  356;  s.  c,  7  Am.  Rep.  143, 
it  appeared  that  a  petition  was  signed  and  presented  to  the  council 
by  Oilbert  and  forty-eight  others  asking  for  the  improvement. 
The  solicitor  reported  that  the  requisite  number  had  not  signed. 
It  was  referred  back  to  the  petitioners,  who  obtained  additional 
names  and  again  presented  it  to  the  council,  Gilbert  evidently  being  an 
active  agent  therein.  The  work  was  done  and  an  assessment  made. 
It  appeared  that  the  petition  did  not  contain  the  requisite  number 
of  signers,  and  the  court  held  Oilbert  estopped.  It  appears  to  lay 
some  stress  upon  the  fact  that  Oilbert  and  his  associates  in  the  pe- 
tition, acting  together,  presented  the  petition,  and  treats  it  as  a 
waiver  of  the  requirement  as  to  the  number  of  petitioners,  or  as  a 
representation  that  the  requisite  number  had  signed,  thereby  induc- 
ing the  city  to  enter  upon  the  improvement  requested.  We  do  not 
understand  the  case  to  hold  that  the  mere  signing  the  petition, 
without  the  other  circumstances,  would  have  amounted  to  an  es- 
toppel, and  it  is  not  clear  that  under  those  circumstances  the  estop- 
pel did  not  exist 

In  Matter  of  Sharp,  56  N.  Y.  257;  s.  c,  15  Am.  Rep.  415,  the 
correctness  of  the  latter  decision  was  denied.  '*A  petition  had 
been  presented  to  said  board  signed  by  the  owners  of  the  prop- 
erty fronting  on  said  street,  but  not  a  majority  as  required  by  the 
act  of  1870.  Held,  that  a  signer  of  said  petition  was  not  estopped' 
thereby  from  questioning  the  authority  of  the  board  and  moving 
to  set  aside  the  assessment ;  that  he  had  a  right  to  rely  upon  a  per- 
formance of  its  duty  by  the  board,  which  required  it,  before  basing 
any  action  on  the  petition,  to  ascertain  whether  a  sufficient  number 
had  signed  to  confer  jurisdiction.'' 

We  think  this  is  a  correct  statement  of  the  law.  Upon  prin- 
ciple, there  is  no  basis  for  the  estoppel  thus  claimed.  The  owner 
signed  a  petition  for  the  privileges  of  the  act,  for  the  improvement 
of  the  street.  He  did  not  thereby  represent  to  the  city  that  his 
name  made  the  requisite  two-thirds  ;  nor  waive  the  legal  require- 
^nont  that  upon  the  presentation  of  the  petition,  the  city,  before 
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basing  any  action  upon  it,  would  ascertain  whether  the  legally  re- 
quired number  had  signed,  and  refuse  to  order  the  improTement  if 
they  had  not. 

We  conclude  therefore  upon  principle  and  authority,  that  the 
plaintiff  in  error  is  not  estopped  by  the  mere  fact  that  he  signed 
the  petition,  from  asserting  that  the  city  did  not  obtain  jurisdiction 
to  order  the  improvement,  because  two-thirds  of  the  owners  had 
not  petitioned. 

We  do  not  overlook,  or  in  any  way  qualify,  the  rule  that  active 
participation  or  encouragement  in  causing  an  improvement  to  be 
made,  will  estop  the  owner  engaging  therein,  from  denying  the 
validity  of  the  proceedings  and  the  assessment  made  in  pursuance 
thereof.  This  rule  is  well  established  and  is  founded  upon  prin- 
ciples of  justice.  But  the  law,  which  requires  a  petition  from  the 
owners  of  two-thirds  of  the  property  to  give  the  city  council  juris- 
diction to  order  the  improvement,  will  not  impede  upon  a  signer  of 
such  petition,  who  does  nothing  more,  the  burden  of  liability  to 
pay  an  assessment,  however  illegal  the  action  of  the  city  based  upon 
his  petition  may  be. 

III.  It  is  insisted  however  that  the  plaintiffs  in  error,  and  other 
pro})erty  owners  now  resisting  the  assessment,  are  estopped  by  their 
silence,  which  it  is  claimed  amounts  to  acquiescence,  or  a  waiver  of 
the  infirmities  in  the  statute  and  in  the  proceedings  under  it. 

The  claim  is  that  sufficient  appears  in  the  petitions  to  establish 
such  estoppel,  to-wit,  that  the  plaintiffs  had  knowledge  that  the 
work  was  contemplated,  ordered  and  completed ;  that  they  had 
knowledge  also  that  the  city  contemplated  that  the  cost  of  the 
improvement  should  be  assessed  upon  the  abutting  property ;  and 
during  all  the  time  from  the  initiatory  steps  until  the  completion 
of  the  assessment,  they  were  silent.  That  they  do  not  claim  that 
they  gave  any  notice  to  the  city  that  they  would  resist  the  payment 
or  commenced  any  action  to  enjoin  the  city,  or  the  commissioners, 
from  proceeding  with  the  improvement,  or  issuing  the  bonds  to  pay 
for  the  same.  Many  authorities  are  cited  in  support  of  this  posi- 
tion. Within  the  limits  of  this  opinion  it  will  be  impossible  to 
notice  very  many  of  them,  or  to  attempt  to  distinguish  or  reconcile 
them. 

Wc  notice  at  the  outset  that  many  of  these  cases  are  reports  of 
suits  in  equity,  governed  bt  equitable  rules,  among  which  an  im- 
portant one  is,  that  diligence  is  required  of  suitors  for  its  favor ; 
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that  where  a  person  is  guilty  of  unreasonable  delay  in  asserting  his 
rights,  or  where,  with  knowledge  of  his  rights,  he  takes  no  steps 
to  assert  them  until  others  have  entered  into  engagements  of  a  bur- 
densome nature,  equity  wiU  not  relieve  him  by  injunction,  but  leave 
him  to  whatever  remedy  the  law  affords  hiuL  This  rule  of  equity 
has  been  quite  uniformly  applied  to  suits  to  enjoin  the  levy  and 
collection  of  assessments  for  public  improvements.  Such  was  the 
case  in  Motz  v.  DetroU,  supra,  and  KMogg  v.  Ely,  15  Ohio  St.  64, 
and  others  hereafter  noticed. 

But  under  our  statute  of  April  10, 1856  (S.  &  G.  1151 ;  B.  S., 
§§  5848-51),  an  enlarged  or  additional  remedy  is  given  to  the  tax- 
payer. While  the  action  under  it  is  still  equitable  in  its  nature,  a 
remedy  is  afforded  by  it  which  formerly  might  be  had  only  at  law. 
The  plaintiff  is  not  required  to  make  out  a  case,  in  every  element, 
which  would  be  necessary  without  it,  to  entitle  him  to  equitable 
relief.  It  is  sufficient  if  he  shows  that  the  tax  or  assessment  is  ille- 
gal. Slephan  v.  Danteh,  27  Ohio  St  536  ;  Sieese  v.  Oviatt,  24 
id.  253.  If  in  his  petition  under  the  statute  he  makes  a  case 
which  shows  the  proceedings  by  which  the  assessment  or  tax  was 
levied  were  illegal — not  merely  irregular — and  it  is' claimed  he  is 
estopped  from  asserting  such  illegality,  the  facts  upon  which  that 
claim  is  based,  which  do  not  appear  in  the  petition,  must  be  alleged 
by  way  of  answer. 

Under  this  statute  unless  the  facts  which  amount  to  an  estoppel 
are  shown,  the  plaintiff  is  in  time  with  his  petition  for  injunction 
when  the  tax  is  placed  upon  the  duplicate  or  sought  to  be  enforced 
against  him.     Pomeroy  Bem.  &  Bem.  Sights,  §  712  and  citations. 

The  petition  in  this  action  shows  the  assessment  to  be  illegal  for 
want  of  jurisdiction  in  the  city  council  to  order  the  improvement, 
because  two- thirds  of  the  property  owners  had  not  petitioned  there- 
for. The  avermqnts  upon  which  the  estoppel  is  sought  to  be  based 
are,  that  Tone  was  the  owner  of  property  on  the  street ;  that  he 
signed  a  petitioi\  for  the  improvement ;  and  that  he  did  not  insti- 
tute any  legal  proceedings  to  enjoin  the  same,  because  he  was  a  non- 
resident of  Franklin  county,  and  ignorant  that  the  commissioners 
were  proceeding  illegally. 

There  is  an  importaoit  element  of  estoppel  by  silence  wanting 
here,  viz.,  knowledge  that  the  city  council  was  acting  illegally,  or 
in  other  words,  knowledge  of  the  facts  upon  which  he  now  relies. 
The  doctrine  that  a  person  remaining  silent  when  he  ought  in  the 
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exercise  of  good  faith  to  haye  spoken,  will  not  bo  allowed  to  speak 
when  in  the  exercise  of  the  same  good  faith  he  ought  to  remain 
silent,  cannot  be  extended  to  a  person  who  is  innooently  ignorant 
of  the  fact  upon  which  his  right  depends. 

How  could  the  property  owner  speak  of  the  defect,  which  it  is 
claimed  he  has  waived  by  his  silence,  unless  he  had  knowledge  of 
the  defect  ?  Tq  hold  him  responsible  for  his  want  of  knowledge, 
iacts  must  be  shown  which  made  it  his  duty  to  inform  himself. 

In  regard  to  proceedings  by  public  officers,  preliminary  to  leyying 
a  special  assessment  for  the  improyement  of  a  public  highway,  it  is 
only  when  the  duty  to  speak  is  imperatiye,  that  mere  silence  on 
the  part  of  a  land  owner  will  operate  as  an  estoppel.  Oooley  Taxa- 
tion, 573  ;  Counterman  y.  Dublin  Township,  38  Ohio  St.  515.  To 
sustain  an  estoppel  because  of  omission  to  speak,  there  must  be 
both  the  opportunity  and  the  duty  to  speak ;  the  party  maintain- 
ing silence  must  be  in  a  situation  to  know  that  some  one  was  rely- 
ing thereon,  and  acting  or  about  to  act  as  he  would  not  haye  done 
had  he  spoken  and  asserted  his  right.  Viele  y.  Juchon,  82  N.  T. 
32.  We  think  the  true  rule  is  this  :  When  the  improyement  is  of 
a  public  street  upon  which  the  owner's  property  abuts,  before  the 
duty  to  speak  can  be  said  to  exist,  which  is  so  imperative  that  if  he 
keeps  silent  then  he  shall  not  afterward  be  heard,  it  must  be 
shown : 

First.  That  he  knew  the  improyement  was  being  made.  Tee- 
garden  y.  Davis,  36  Ohio  St  601;  StepJum  y.  Daniels,  27  id. 
544. 

Second.  That  he  had  knowledge  that  the  public  authorities  in- 
tended and  were  making  the  improvement  upon  the  faith  that 
the  cost  thereof  was  to  be  paid  by  the  abutting  property  owners, 
and  that  an  assessment  for  that  purpose  was  contemplated.  Hager 
y.  City  of  Burlington,  42  Iowa,  661.  Because  cities  may  improve 
the  public  streets  out  of  the  general  fund  and  without  a  special  as- 
sessment. 

Third.  That  he  knew  of  the  infirmity  or  defect  in  the  proceed- 
ings under  which  the  improvement  was  being  made  which  would 
render  sucli  assessmeiil;  invalid  and  which  he  is  to  be  estopped  from 
asserting. 

''  At  least  in  the  absence  of  any  evidence  of  previous  knowledge 
on  his  part  of  their  unlawful  action  he  is  in  time  with-  his  protest 
when  they  proceed  to  deprive  him  of  his  rights  under  such  pro- 
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ceedings."   Goolby,  J.,  22  Micb.  104 ;  Davenport  Central  Railway 
Co.  V.  Davenport  Gas  Light  Co.,  43  Iowa,  301. 

Fourth.  Some  special  benefit  most  have  accrued  to  the  owner's 
property  distinct  from  the  benefits  enjoyed  by  the  citizens  gene- 
rally.    StepJian  v.  Daniels,  27  Ohio  St.  544 ;  30  Ind.  194. 

In  ffager  v.  City  of  Burlington^  42  Iowa,  661,  the  action  was  to 
reeti*ain  the  collection  of  an  assessment  upon  an  abutting  lot  for 
improYing  the  street.  By  the  court:  "AppeUant  claims  that 
plaintiff  is  equitably  estopped  from  denying  the  validity  of  the  as- 
sessment ;  that  she  could  not  stand  by  in  silence  and  see  the  city 
expend  public  money  upon  her  property  by  the  improvement  of  the 
street  without  objection  or  protest  and  still  be  heard  to  object  to 
the  validity  of  the  proceedings. 

'*  The  plaintiff  procured  the  injunction  on  the  23d  of  October, 
1873.  The  abstract  does  not  show  when  the  work  was  commenced, 
nor  when  the  plaintiff  became  advised  that  the  city  intended  to  as- 
sess the  cost  of  the  improvement  upon  her  property.  If  she  knew 
the  work  was  progressing  she  may  have  supposed  the  city  intended 
to  pay  for  it  out  of  the  general  fund.''  '^  Facts  are  not  disclosed 
which  amount  to  an  estoppel."    See  also  22  Mich.  204,  supra. 

We  have  already  seen  that  a  petitioner .  for  the  improvement  has 
the  right  to  rely  upon  the  city  council  proceeding  legally  and  regu- 
larly upon  his  petition.  Certainly  one  who  is  not  a  petitioner  has 
the  same  right.  There  can  be  no  waiver  of  this  defect,  and  no 
estoppel  which  will  prevent  him  from  asserting  it  after  the  work 
is  completed,  if  he  is  ignorant  of  it  before  the  work  is  completed, 
unless  indeed  circumstances  exist  which  make  it  his  duty  to  inform 
himself,  or  show  his  ignorance  to  be  culpable. 

Just  how  this  knowledge  is  to  be  shown  it  is  not  easy  to  say. 
That  it  may  be  shown  by  circumstances,  in  this,  as  in  any  other 
case  where  knowledge  is  an  essential  element,  is  no  doubt  true. 
Infirmities  in  the  public  statute  he  may  be  presumed  to  know,  but 
not  in  the  proceedings  of  the  council  or  municipal  officers  whose 
acts,  as  we  have  seen,  he  has  the  right  to  presume  are  regular. 
Undoubtedly,  those  petitioning  in  this  case  for  the  privileges  of  the 
act,  or  voting  for  the  commissioners,  or  acting  as  commissioners,  or 
taking  any  active  part  under  the  statute  in  causing  the  improve- 
ment to  be  made,  may  be  presumed  to  know  that  the  improve- 
ment is  being  made,  and  that  its  cost  is  to  be  assessed  under  the 
provisions  of  the  statute  upon  abutting  property.    This  prcsump- 
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lion,  in  even  these  respects^  cannot  extend  to  those  who  hare  taken 
no  such  part,  but  are  charged  with  silence  only.  When  the  above 
named  requirements  are  found,  and  it  is  shown  that  the  property 
owner  has  been  benefited  by  the  improvement^  at  least  to  the  extent 
that  he  has  been  thus  benefited,  he  will  be  estopped  from  denying 
his  liability  to  pay.  It  then  became  his  duty  to  act  upon  his  rights, 
before  the  city,  for  his  benefit,  expended  its  money  in  making  the 
improvement,  upon  the  faith  that  he  would  pay  his  just  share 
thereof.  Had  he  spoken  then,  all  that  he  now  asserts  as  illegality 
would  have  been  corrected  or  the  expenditure  stopped  ;  or  if  not, 
then  it  was  not  at  his  peril  that  the  expenditure  was  made. 

It  was  as  much  his  duty  under  these  circumstances  to  make 
known  his  objections  and  assert  his  rights,  as  if  he  saw  another 
person  making  improvements  and  expending  money  for  his  benefit, 
under  the  erroneous  impression  that  he  was  liable  and  expected  to 
pay  for  the  same.  If  with  knowledge  of  the  facts  he  failed  to 
speak  but  allowed  the  improvement  and  expenditure  to  be  made,  he 
would  not  be  permitted  to  enjoy  the  benefits  conferred  and  refuse 
to  pay  for  them.  He  would  be  estopped  to  deny  his  liability  to  pay 
the  fair  vfdue  of  what  he  received.  There  is  no  material  difference 
under  these  circumstances,  whether  the  improvement  is  directly  on 
the  land  of  the  owner,  or  upon  the  highway  upon  which  such  land 
abuts ;  nor  that  the  expenditure  was  made  by  the  city  and  not  by 
an  individual.  The  presumption  that  the  city  was  acting  in  good 
faith,  the  owner's  knowledge  that  they  were  acting  without 
authority,  that  the  improvement  was  for  his  benefit,  that  it  was 
made  upon  the  faith  he  would  pay  for  it,  demanded  of  him  in  fair- 
ness that  he  make  known  his  rights  and  intentions  then,  or  after- 
ward keep  his  peace.  In  either  case  to  the  extent  that  benefit 
has  accrued  to  him,  equity  will  require  him  to  make  compensa- 
tion. 

Whether  the  assessment  itself  is  to  be  considered  a  fair  apportion- 
ment of  the  benefits  conferred,  even  prima  facie^  as  against  an 
owner  estopped  by  his  silence,  or  whether  the  limitation  upon  the 
power  of  assessment  to  twenty-five  per  centum  of  the  value  of  the 
property  found  in  the  Municipal  Code,  is  applicable  to  this  case, 
are  questions  which  are  not  now  material  for  us  to  consider.  It  is 
safe  to  assume  however  that  no  application  of  an  equitable  rule 
will  bo  made  that  will  operate  inequitably.  It  is  not  so  much  in 
cases  of  this  kind  that  the  estoppel,  which  arises  from  silence,  gives 
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validity  to  an  invalid  proceeding  or  contract,  as  that  the  party 
estopped  will  not  be  permitted  to  repudiate  it,  except  upon  equita- 
ble terms.  A^n.  Dock  Imp.  Co.  y.  School  Tm^tecSy  35  N.  J.  Eq.  181. 
The  inequity  exists  in  claiming  that  the  benefits,  which  accrued  to' 
him  thereby  shall  be  enjoyed  without  compensation.  The  maxim 
ex  €Bquo  et  bono  should  goyem. 

The  cases  most  relied  upon  by  defendant  do  not,  it  seems  to  i:^, 
establish  u  different  doctrine.  In  Lieh»tein  v.  Mayor  of  Nswari, 
24  N.  J.  Eq.  200,  the  defect  complained  of  was  not  in  the  legisla- 
tion leading  to  the  improyement,  but  in  the  defective  manner  in 
which  the  work  was  done.  The  doing  of  the  work  occupied  a  year, 
the  character  of  it  was  such  as  admitted  of  constant  inspection  and 
was  apparent  to  the  property  owners,  who  with  knowledge  of  the 
facts  and  without  objection  on  account  of  them  permitted  the  city 
to  pay  the  contractor  in  full.  It  was  held  that  their  duty  to  take 
some  action  at  least  to  apprise  the  city  of  the  defects  before  the 
payment  was  imperative,  and  a  court  of  equity  would  not  hear  their 
objection  first  made  after  the  contractors  were  paid  in  full.  Dusen- 
bury  V.  Mayor  of  Neioark,  25  N.  J.  Eq.  295,  was  of  the  same 
character  and  was  decided  on  the  authority  of  the  former  case. 
Railway  v.  Railway^  21  N.J.  Eq.  283,  was  not  an  assessment  case. 
It  is  but  an  application  of  the  rule  well  established  in  equity,  that 
if  one  man  stands  by  and  encourages  another  to  lay  out  money  in 
improvements  under  an  erroneous  opinion  of  title,  or  under  the 
obvious  expectation  that  no  obstacle  will  afterward  be  interposed  in 
the  way  of  its  enjoyment,  the  court  will  not  permit  any  subsequent  in- 
terference with  it  by  him  who  promoted  or  encouraged  those  acts  of 
which  he  now  either  complains  or  seeks  to  obtain  the  advantage.  In 
City  of  New  Haven  v.  Fair  Haven  and  WesMlle  R.  Co.,  38  Gonn. 
422  ;  8.  c,  9  Am.  Bep.  399,  the  court  finds  :  *^  The  defendant  must 
have  known  that  the  improvement  would  largely  benefit  it  in  the 
matter  of  repairs,  that  the  proceeding  was  under  the  statute,  and 
consequently  at  the  expense  of  the  parties  benefited.  There  was 
no  reason  to  suppose  that  the  city  was  doing  the  work  of  defendant 
at  its  own  expense,  or  the  expense  of  other  parties.  The  presump- 
tion therefore  is,  in  the  absence  of  any  finding  to  the  contrary,  not 
only  that  defendant  consented  to  the  making  of  the  improvement 
by  the  city,  but  that  there  was  an  implied  understanding  that  the 
defendant  was  to  bear  its  fair  proportion  of  the  expense.  We  think 
the  defendant  is  estopped. '^ 
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The  infirmity  in  the  assessment  in  that  case  was  that  the  citj 
under  its  charter  had  no  power  to  make  it.  The  presumption  which 
it  is  said  existed,  the  defendants  consented  to  the  making  of  the 
improvement,  and  impliedly  agreed  to  pay  for  it,  arose  from  the 
knowledge  of  the  defendant  that  it  was  being  made,  for  his  benefit, 
upon  the  expectation  that  he  would  pay  for  it,  and  that  he  was 
actually  benefited  thereby..  Whether  the  benefits  received  by  the 
defendant  equalled  the  amount  assessed  was  presented,  but  the  court 
held  the  question  was  not  before  it,  as  under  their  statute  that  was 
to  be  made  only  by  an  appeal  to  their  Superior  Court  from  the 
assessing  board. 

Kellogg  y.  Elyy  15  Ohio  St.  64,  so  often  cited  as  a  case  of  estoppel 
by  silence,  and  confidently  relied  upon  here,  is  not  a  case  of  estoppel 
in  the  true  sense  at  all.  Under  the  very  strong  circumstances  of 
that  case,  the  court  held  that  it  would  not  restrain  the  collection 
of  the  tax  by  injunction,  but  would  leave  the  plaintiff  to  such 
remedy  as  he  may  have  at  law.  It  is  not  placed  upon  the  ground  of 
estoppel,  nor  is  there  any  intimation  that  tmy  was  applicable  to  the 
case.  56  N.  Y.  260.  But  if  there  was,  the  facts  of  that  case,  if  the 
owner  had  knowledge  of  the  defects,  make  a  very  strong  case  of  es- 
toppel, and  the  report  of  the  case  does  not  show  that  he  had  not  such 
knowledge,  but  the  infei'ence  is  very  strong  that  he  had.  In  Qnih- 
Ian  v.  Mgers,  29  Ohio  St.  500,  the  fact  affirmatively  appears,  and  is 
found  by  the  court,  that  Myers  had  knowledge  of  all  the  facts. 
That  he  knew  that  the  commissioners  were  proceeding  without  the 
consent  of  a  majority  of  the  land  owners  to  be  assessed,  before  the 
improvement  was  commenced,  appears  to  be  established  by  his  reply 
to  the  third  defense.  The  rule  established  by  that  case  is  this  : 
"  In  equity  wherever  the  rights  of  other  parties  have  intervened, 
by  reason  of  a  man's  conduct  or  acquiescence  in  a  state  of  things 
about  which  he  htul  an  election,  and  his  conduct  or  acquiescence,  or 
even  laches,  was  based  on  a  knowledge  of  the  facts,  he  will  be 
deemed  to  have  made  an  effectual  election  ;  and  he  will  not  be  per- 
mitted to  disturb  the  state  of  things,  whatever  may  have  been  his 
rights  at  first." 

IV.  The  further  claim  is  urged  with  great  earnestness  by  counsel 
for  plaintiff  in  error,  that  a  complete  answer  to  all  that  has  been 
said  is,  that  the  principles  thus  announced  do  not  apply  to  a  case 
where  there  is  an  entire  want  of  power  to  do  the  corporate  act. 
That  while  estoppel  may  exist  where  there  is  a  defective  execution 
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of  a  power  granted^  neither  silence  nor  assent  will  supply  a  total 
want  of  power. 

That  ^'  the  principles  of  estoppel  apply  where  the  proceedings  are 
questioned  on  the  ground  of  the  unconstitutionality  of  the  statute 
under  which  they  are  had»  as  well  as  where  they  are  sought  to  be 
impeached  upon  other  grounds/'  is  not  an  open  question.  It  was 
settled  in  Staie  v.  Mitchell,  stipra,  and  in  many  other  cases.  See 
Counterman  y.  Dublin  Township,  38  Ohio  St. .  515  ;  Daniels  t. 
Teamey,  102  XT.  S.  415^  and  cases  there  cited ;  96  id.  341. 

I  am  not  quite  able  to  see  why,  if  inaction  or  silencCi  with  knowl- 
edge, works  an  estoppel  where  a  permanent  improvement  of  a  public 
street  is  made,  notwithstanding  the  tribunal  had  not  jurisdiction 
to  order  it,  by  reason  of  the  non-existence  of  a  condition-precedent 
fact,  it  does  not  work  an  estoppel,  although  the  tribunal  had  not 
jurisdiction  to  order  the  improvement  by  reason  of  the  unconstitu- 
tionality of  the  statute  under  which  such  order  was  made,  unless 
indeed  the  act  is  per  se  illegal  or  malum  prohibitum.  In  either  case 
there  was  a  want  of  power  in  the  tribunal  ab  initio. 

Where  the  infirmity  of  the  act  of  the  corporation  is  that  it  was 
ultra  vires,  but  not  prohibited  by  the  charter  or  public  law,  an 
estoppel  may  arise,  either  from  acts  or  inaction,  which  will  prevent 
the  corporation,  a  stockholder  or  an  individual  dealing  with  it, 
from  asserting  such  infirmity.  When  however  it  is  a  question  not 
between  the  corporation  and  individuals,  but  the  public  at  large 
is  interested,  as  in  the  case  of  an  act  per  se  wrong,  or  prohibited, 
no  act  can  give  it  validity.  See  Hitclicoch  v.  City  of  Oalveston,  96 
XT.  S.  341,  and  cases  there  cited ;  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  184. 

In  the  latter  case  the  rule  is  thus  stated  by  Foloeb,  J. :  "  In  the 
application  of  the  doctrine  of  ultra  vires,  it  has  to  be  borne  in  mind 
that  it  has  two  phases,  one  where  the  public  is  concerned  ;  one 
where  the  question  is  between  the  corporate  body  and  its  stock- 
holders in  it,  or  between  it  and  its  stockholders  and  third  parties 
dealing  with  it,  and  through  it  with  them.  When  the  public  is 
concerned  to  restrain  a  corporation  within  the  limit  of  the  power 
given  to  it  by  its  charter,  an  assent  by  the  stockholders  to  the  use 
of  the  unauthorized  power  by  the  corporate  body  will  be  of  no 
avail.  When  it  is  a  question  of  the  right  of  a  stockholder  to 
restniiu  the  corporate  body  within  its  express  or  incidental  powers 
the  stockholder  may  in  many  cases  be  denied,  on  the  ground  of  his 
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ezprew  asaent  or  his  intelligent,  though  tacit  conaent  to  the  corporate 
action.  *  *  *  A  corporation  may  do  acts  which  affect  the  public 
to  its  harm,  inasmuch  as  they  are  per  w  illegal,  or  are  malum  pro- 
hibitum. Then  no  assent  can  validate  them.  It  may  do  acts  not 
thus  illegal,  though  there  is  a  want  of  power  to  do  them,  which 
affect  only  the  interests  of  the  stockholders.  They  may  be  made 
good  by  the  assent  of  the  stockholders,  so  that  strangers  dealing  in 
good  faith  with  the  corporation  will  be  protected  in  a  reliance  upon 
those  acts."  22  N.  Y.  269  ;  2  L.  B.  (Exch.)  390 ;  63  N.  Y.  63 ; 
L.  E.,  7  C.  PL  43  ;  L.  B.,  3  H.  L.  249.     ♦    ♦    ♦ 

*^  And  where  third  parties  hare  dealt  with  the  company,  rely- 
ing in  good  faith  upon  corporate  authority  to  do  an  act,  there  is  not 
needed  that  there  be  an  express  assent  thereto  on  the  part  of  the 
stockholders  to  work  an  equitable  estoppel  Their  conduct  may 
have  been  such,  though  negative  in  character,  as  to  be  taken  for  an 
acquiescence  in  the  act ;  and  when  harm  would  come  to  such  third 
parties,  if  the  act  were  held  invalid,  the  stockholders  are  estopped 
from  questioning  it.  We  suppose  acquiescence,  or  tacit  assent,  to 
mean  the  neglect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress,  after  the  knowledge  of  the  com- 
mittal of  it,  whereby  innocent  parties  have  been  led  to  put  them- 
selves in  a  position  from  which  they  cannot  be  taken  without  loss. 
It  is  the  doctrine  of  equitable  estoppel  which  applies  to  members  of 
associated  or  corporate  bodies  as  well  as  to  persons  acting  in  a 
natural  capacity." 

We  presume  the  estoppel  in  such  case  would  apply  as  well  to 
third  persons  dealing  with  the  corporation  and  receiving  the  benefit 
of  the  ultra  vires  act  or  contract,  as  to  the  members  of  the  corpora- 
tion, and  would  arise  from  the  same  facts. 

It  may  be  suggested  here  that  while  there  was  a  want  of  power 
to  order  this  improvement  under  the  act  in  question,  and  perhaps 
a  total  want  of  power  to  issue  the  bonds,  there  was  ample  power 
vested  in  the  corporation  to  make  the  improvement,  and  assess  the 
cost  of  it,  under  valid  existing  law  ;  and  whatever  may  be  said  about 
the  rights  of  the  holders  of  the  bonds  thus  issued  without  authority,  it 
does  not  necessarily  follow  that  the  question  between  the  city  and 
the  property  holders  or  the  contractors  doing  the  work  is  the  sama 
Hitchcock  V.  Gity  of  Oalvestoriy  supra. 

v.  Several  of  the  plaintiffs  allege  that  they  were  married  women 
owning  in  their  own  right  and  as  their  separate  property,  the  lots 
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or  lands  abutting  npon  the  street  upon  which  the  assessment  is 
charged.  The  improyement  in  question^  being  for  the  benefit  of 
such  separate  property  and  relating  thereto,  and  the  benefits  accminp' 
therefrom  attaching  to  such  separate  property,  the  rules  heretofore 
announced  apply  to  them  as  fully  as  if  they  were  femmes  sole.  Ab 
such  owners  they  were  vested  with  the  full  right  to  petition,  to  vote, 
and  to  act  precisely  as  any  other  owner,  and  whatever  would  operate 
as  an  estoppel  were  thejsole,  will  with  respect  to  such  separate  prop- 
erty have  the  same  effect  notwithstanding  their  coverture. 

VI.  What  effect  the  signing  of  a  remonstrance  against  the  passage 
of  the  ordinance,  and  presenting  it  to  tlie  city  council  as  in  Carier^s 
case,  will  have,  will  depend  largely  upon  the  conduct  of  the  signers. 
While  they  are  in  the  attitudes  of  remonstrants,  it  certainly  cannot 
be  maintaioed  that  they  are  silently  acquiescing. 

The  demurrers  must  be  overruled;  and  those  cases  that  were 
appealed  from  the  Common  Pleas  will  be  remanded  to  the  District 
Oonrt,  and  those  in  which  petitions  in  error  were  filed  in  the  Dis- 
trict Court,  will  be  remanded  to  the  Court  of  Common  Pleas,  for 
such  further  proceedings  as  are  authorized  by  law. 

Judgment  accordingly. 

Okby,  J.  I  concur  in  the  judgments  rendered  in  these  cases, 
and  generally  in  the  views  expressed  by  the  majority  as  to  the  ques- 
tions directly  presented  by  the  record  ;  but  I  do  not  concur  in  the- 
view  that,  in  a  case  like  this,  there  may  be  an  estoppel  by  silence. 
That  question  is  not  presented  now,  but  it  may  become  important 
in  the  further  hearing  of  the  causes,  and  hence  it  has  been  deemed 
proper  to  consider  it.  In  my  opinion,  where  a  municipal  corpora- 
tion grades  and  paves,  in  aH  ordinary  manner,  one  of  tlie  public 
streets  to  which  it  has  a  title  in  fee,  and  seeks  to  charge,  under  an 
unconstitutional  law,  the  expense  on  owners  of  lots  abutting  on  the 
street,  such  owners  who  have  never  encouraged  the  corporation,  its 
officers  and  agents,  by  an  act  or  word,  in  making  such  improve- 
ment, will  not  be  estopped  to  enjoin  an  assessment  for  such  im- 
provement under  Revised  Statutes,  sections  5848,  5851,  although 
they  have  been  materially  benefited  by  the  improvement,  and 
knew  while  the  improvement  was  in  progress  that  two-thirds  of 
such  owners  had  not,  as  required  by  the  act,  petitioned  for  the 
improvement,  and  that  the  officers  and  agents  intended  to  assess  such 
owners  for  the  same.    To  estop  them  they  must  in  some  other 
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way  than  by  mero  silence  and  inaction,  have  encouraged  such  ofBcers 
and  agents  to  make  the  improyement.  SkUe  v.  Railway  Co.,  74 
Mo.  163  ;  State  Y.  Railway  Co.,  31  Ark.  701;  Maiierof  Van  Burm, 
17  Hun,  627,  affinned  79  N.  Y.  384 ;  Starr  v.  Burlington,  45  Iowa, 
87;  Counterman  v.  Dublin  Township,  38  Ohio  St.  515.  Quintan 
T.  Myers,  29  id.  500,  arose  under  a  valid  act,  and  I  do  not  deem  it 
necessary  to  consider  whether  the  case  was  properly  decided.  But 
I  am  further  of  opinion,  that  where  lot  owners  have  said  things  or 
done  acts  which  were  intended  to  and  did  encourage  the  officers 
and  agents  of  the  corporation  in  making  the  improyement  under 
the  statute,  such  statute  is  as  to  them  yalid,  and  should  be  en-, 
forced,  and  it  is  immaterial  whether  they  actually  knew  that  there, 
was  any  defect  in  the  law  or  the  proceedings  under  it,  or  were  or 
were  not  specially  benefited  by  the  improvement,  beyond  other 
owners  of  abutting  lots. 


MOROAK  Y.    BOTEB. 

CMOhloSt.aSA.) 

OuaraiUy — e4mHnfiing. 

A  goMJOOkty  in  the  following  words :  "  Messrs.  Morgan,  Boot  ft  Co.  The 
bearer,  Mr.  H.  A.  Bowlas,  is  yisiting  your  city,  baying  a  few  goods  in  your 
line,  and  any  thing  you  may  be  able  to  sell  him  will  be  paid  promptly  as 
agreed  on,  which  I  herewith  gaarantee.  H.  A.  Botbr,"  Is  not  a  continn- 
ing  guaranty.* 


M 


OTION  for  leave  to  file  petition  in  error  to  the  District  Oourt 
of  Seneca  county.    The  opinion  states  the  case. 


John  Jf.  Lemon,,  tor  motion. 

R.  0.  Pennington,  contra. 

Upson,  J.  The  defendant,  H.  A.  Bowlus,  a  merchant  of  Mel- 
more,  in  Seneca  county,  had  at  different  times  purchased  small 
quantities  of  goods  upon  credit,  of  the  plaintiffs,  partners,  under 
the  name  of  Morgan,  Boot  ft  Co.,  who  were  merchants  of  Cleveland, 
and  in  order  to  obtain  from  them  further  credit,  he  procured  from 

"  •  See  TooOe  v.  EUguUer  (14  Neb.  158),  45  Am.  Rep.  108. 
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the  defendant,  H.  A.  Boyer,  of  Tiffin,  a  written  guaranty  in  the 
following  wor^s  : 

"  TiPPiK,  April  11, 1876. 
"  Messrs.  Mobgak,  Boot  ft  Co.: 

**  Oents. —  The  bearer,  Mr.  H.  A.  Bowlus,  is  visiting  your  city 

buying  a  few  goods  in  your  line,  and  any  thing  you  may  be  able  to 

Rell  him  will  be  paid  promptly,  as  agreed  on,  which  I  herewith 

guarantee. 

"  Yours  respectfully, 

"H.  A.  BOYBR.'* 

Bowlus  delivered  this  guaranty  to  the  plaintifiFs  about  April  12, 
18T6,  and  then  purchased  of  them,  on  the  faith  of  the  guaranty, 
goods  to  the  amount  of  $797,  for  which  he  afterward  paid  in  full. 

The  plaintifiFs  continued  to  sell  goods  to  Bowlus,  from  time  to 
time,  until  about  September  20,  1879,  when  the  balance  due  from 
him  was  $301.12,  for  which  the  plaintifib  brought  suit  against 
Bowlus  and  Boyer. 

The  case  was  submitted  to  the  Court  of  Common  Pleas,  which 
rendered  a  judgment  in  favor  of  the  defendant  Boyer,  and  this 
judgment  was,  on  error,  affirmed  by  the  District  Court. 

The  plaintifiFs  ask  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court. 

The  principal  question  argued  by  counsel,  and  the  only  one  re- 
quiring our  decision,  is  whether  the  guaranty  given  by  the  defend- 
ant Boyer  is  a  limited  or  a  continuing  guaranty. 

The  language  of  guaranties  is  often  so  indefinite  that  their  con- 
struction in  this  respect  is  difficult,  and  the  decisions  relating  to 
such  construction  are  very  numerous  and  conflicting. 

This  conflict  has  in  many  cases  arisen  from  the  difference  in  the 
surrounding  circumstances  and  the  particular  language  of  each 
guaranty,  but  in  many  cases  it  is  due  to  the  application  by  the  sev- 
eral courts  of  different  rules  to  the  construction  of  those  con- 
tracts. The  rules  which  we  apply  in  this  case  are  those  which  are 
in  accordance  with  previous  decisions  of  this  court,  and  those  which 
we  deem  to  be  most  in  accordance  with  well-established  principles 
of  law. 

The  rule  that  the  language  of  a  promise  is  to  be  construed  most 
strongly  against  the  promisor  can  not  properly  be  applied  to  the 
c(»nstructiou  of  a  guaranty.     A  guarantor,  like  a  surety,  is  bound 
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only  by  the  precise  words  of  his  contract.  Other  words  cannot  be 
added  by  construction  or  implication,  but  the  meaning  of  the  words 
actually  used  is  to  be  ascertained  in  the  same  manner  as  the  mean- 
ing of  similar  words  used  in  other  contracts.  They  are  to  be  un- 
derstood in  their  plain  and  ordinary  sense,  when  read  in  the  light 
of  the  surrounding  circumstances  and  of  the  object  intended  to  be 
accomplished.  The  rule  that  a  guarantor  is  held  only  by  the  ex- 
press words  of  his  promise  does  not  entitle  him  to  demand  an 
unfair  and  strained  interpretation  of  those  words,  in  order  that  he 
may  be  released  from  the  obligation  which  he  has  assumed. 

In  applying  these  rules  there  has  been  much  difference  of  opin- 
ion as  to  whether  the  language  of  a  guaranty  should  be  construed 
as  creating  a  limited  or  a  continuing  guaranty,  when  it  is  fairly 
capable  of  either  construction,  but  we  are  satisfied  that  the  decided 
weight  of  authority  is  in  favor  of  the  rule  stated  by  Judge  Stobt, 
that  in  a  doubtful  case  the  presumption  should  be  against  the  con- 
struction that  the  guaranty  is  continuing. 

In  the  construction  of  the  guaranty  in  this  case,  the  plaintiffs' 
counsel  attach  much  importance  to  the  words,  used  in  the  guaranty, 
"is  visiting,''  as  denoting  continuance,  and  as  contemplating 
continuing  visits.  Those  words  however  are  equivalent  to  the 
word  visits,  and  may  be  understood  to  mean  visits  from  time  to 
time,  or  visits  at  this  time.  The  latter  seems  to  be  the  more 
natural  interpretation  of  the  words  used,  and  the  one  probably 
intended  by  the  guarantor,  for  it  can  hardly  be  supposed  that  he 
intended  to  give  a  guaranty  neither  limited  in  time  nor  amount. 

Applying  to  the  construction  of  this  guaranty  the  rules  which 
we  have  stated,  with  the  aid  of  the  surrounding  circumstances,  and 
the  purpose  for  which  it  was  given,  we  are  led  to  the  conclusion 
that  the  plaintifb  were  not  joatifled  in  treating  it  as  a  continuing 
guaranty. 
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Bbakahak  y.  Hotel  Coxpaky. 
m  Ohio  St.  na.) 

Mttnieipal  corporation — ordinance — hack  stand, 

A  hacknej  coach  stand  on  a  public  street,  interfering  with  aooesa  to  the  premi- 
ses of  an  adjoining  proprietor,  is  a  nuisance,  and  is  not  justified  by  a  city 
ordinance  permitting  its  establishment. 

ACTION  for  injunctiou.     The  opinion  shows  the  point.     The 
injunction  was  granted  below. 

OampbMy  slates  A  Beitman,  for  motion. 
Paxton  &  Warrington  and  M.  F,  Wihon,  contra. 

JoHKSOK^  C.  J.  The  finding  of  the  court  below  that  the  use  of 
Central  ayenue  from  Fourth  to  Third  streets  as  a  hack  stand  is 
such  an  unlawful  interference  with  the  use  and  occupation  of  the 
premises  by  the  adjacent  owner,  the  plaintiff,  as  to  obstruct  the 
ayenue  and  render  access  to  the  store-rooms  fronting  thereon 
by  the  plaintiffs  tenants  impossible,  leayes  little  to  be  said. 

The  owner  of  lots  abutting  upon  a  public  street  in  a  city  or  yil- 
lage  has  a  peculiar  interest  in  the  street,  distinct  from  the  right  of 
the  public  to  use  the  street.  It  is  a  priyate  property  right  in  the 
nature  of  an  incorporeal  hereditament  attached  to  his  contiguous 
grounds  and  the  erections  thereon,  without  which  his  property 
would  be  of  comparatiyely  little  yalue.  The  right  of  access  to  the 
street  for  business  purposes  is  of  great  yalue.  The  finding  of  the 
court  is  that  this  is  destroyed.  This  easement  appendant  to 
the  abutting  property  is  a  yaluable  property  right  of  which  the 
owner  cannot  be  diyested  except  when  taken  for  public  use  and 
after  due  compensation. 

The  city  is  clothed  with  power  oyer  the  streets,  and  is  charged 
with  the  duty  of  keeping  them  open  for  public  use  and  free  from 
nuisance.  It  may  enlarge  these  general  public  uses  without  infring- 
ing the  rights  of  the  adjacent  owner,  but  where  additional  burdens 
are  imposed  eyen  for  a  public  purpose,  which  materially  impair  the 
incidental  property  right  of  the  lot  owner,  equity  will  enjoin  until 
compensation  is  made.  Railway  y.  Lawrence,  38  Ohio  St.  41  ; 
VoL.XLVm  — 68 


4K OHIO, 

Bnnahan  v.  Hotel  Company. 

Street  Railway  v.  Cumminevilley  14  id.  524 ;  Crawford  v.  T7/- 
lage  of  Delaware,  7  id.  459.  This  ordinance  granted  a  per- 
manent use  of  the  street  for  mere  private  uses.  As  well  might  the 
city  authorize  permanent  booths  or  strtLctures  for  the  use  of  dealers 
in  the  various  articles  of  trade.  Haying  no  rent  to  pay,  the  occu- 
pants could  accommodate  the  public  at  better  rates. 

The  supervision  and  control  of  the  public  highways  of  a  city  is 
a  public  trust,  and  while  additional  uses  may  be  imposed,  not  sub- 
versive of  or  impairing  the  original  use^  such  as  laying  down  gas 
and  water  mains,  yet  the  rights  of  the  public  to  use  it  as  a  street, 
and  of  the  adjacent  lot  owner  to  enjoy  it  as  the  means  of  access  to 
his  property,  cannot  be  materially  impaired. 

The  city  has  the  right  to  regulate  hackney  coTaches  (B.  S.,  § 
1692),  and  also  the  right  to  appropriate  private  property  for  the 
use  of  the  corporation,  but  it  has  no  power  to  appropriate  the  ease- 
ment of  an  adjacent  owner  to  a  mere  private  use.  This  permanent 
occupancy  of  the  streets  cutting  off  access  to  plaintiffs  store-rooms, 
for  the  convenience  and  benefit  of  a  private  business,  cannot  be 
justified  on  the  plea  that  the  public  who  use  hacks  are  accommo- 
dated more  readily  and  on  better  terms. 

The  same  would  doubtless  be  the  case  with  other  kinds  of  busi- 
ness located  in  the  streets.  The  finding  of  the  court  is,  that  the 
use  complained  of  deprives  the  owner  of  all  access  to  his  premises. 

Even  if,  as  is  suggested,  this  is  in  the  nature  of  a  public  use,  like 
a  market,  the  city  could  not  appropriate  it  to  such  use  without  pro- 
ceeding according  to  law  as  settled  in  the  cases  already  cited. 

The  doctrine  of  these  cases  is  so  just.  T-hey  rest  upon  a  satis- 
factory foundation.  The  principle  there  settled  is  no  longer  open 
to  discussion.  Whatever  criticism  of  that  doctrine  may  be  met 
with  in  some  of  the  States,  it  has  rapidly  grown  in  favor  and  is 
now  generally  accepted  as  the  true  exposition  of  the  rights  of  the 
public,  and  of  property  owners  affected. 

The  following  among  numerous  authorities  may  be  cited  in  sup- 
port of  the  principle  that  the  lot  owner  has  property  rights  in  the 
street  in  front  of  his  property,  which  he  has  the  right  to  have  pro- 
tected. A  careful  examination  of  these  cases  will,  I  think,  show 
tliat  while  these  private  rights  are  generally  conceded  both  in  Eng- 
land and  in  all  the  States,  the  doubt  was  merely  whether  this  right 
was  property  within  the  meaning  of  the  Constitution,  which  had  to 
>K'  taken  under  the  power  of  eminent  domain,  or  merely  gave  a 
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right  of  action  to  the  owner  for  damages.     In  either  view  the 

plaintiffs  below  were  entitled  to  the  relief  sought,  it  being  in  tho 

nature  of  a  continuoas  trespass  or  interference  with  an  easement, 

and  the  defendant  being  insolvent.     2  Dill.  Man.  Corp.,  §  656  et 

seq.  ;  Lyon  v.  Fishmongers,  L.  R.,  1  App.  Oas.    G62  ;  Bray  ton  v. 

FitU  River,  113  Mass.  218;  s.  c,  18  Am.  Rep.  470;  Pratt  y.  Lewie, 

39  Mich.  7  ;  State  v.  Laverock,  34  N.J.  L.  201 ;  SckuUe  v.  JV.  P. 

Transp.  Co.,  50  OaL  592 ;  Fritz  r.  Hobson,  14  Ohy.  Div.  542;  19 

Ahl  Law  B^.  615,  note. 

MoUan  ovenmled. 


H0L8T  Y.  Rob. 

m  Ohio  St.  MO.) 

TcuBatian — dogs. 

Dogs  maj  be  taxed.* 


ACTION  for  tax.     The  opinion  states  the  point    The  defendant 
had  judgment  below. 

Nye  A  Oldham,  for  plaintiff  in  error. 

W.  S.  Loomis,  for  defendant  in  error. 

McIly AiNB,  J.  Section  2754  of  Revised  Statutes,  which  is  found 
in  the  chapter  relating  to  the  listing  of  personal  property  for  taza> 
tion,  is  as  follows:  ^  ''  Every  dog,  over  three  months  of  age,  shall 
be  listed  by  the  owner  or  by  the  assessor  in  the  name  of  the  owner, 
without  affixing  any  valuation  thereto;  but  the  owner  may,  if  he  so 
desire,  affix  any  value  thereto  he  wishes  without  swearing  to  the 
valuation,"  etc.  And  section  2833,  found  in  the  chapter  relating 
to  the  levying  of  taxes,  provides:  ''In  tbe  tax  list  and  duplicate 
there  shall  be  columns  for  the  number  of  and  per  capita  tax  on 
dogs,  and  in  addition  to  the  proper  tax  on  the  valuation  that  may 
be  fixed  upon  dogs  by  the  owners,  which  shall  be  included  with 
the  personal  property  valuations  and  taxed  therewith;  the  auditor 
shall  levy  one  dollar  on  each  dog,  which  per  capita  tax  shall  con- 
stitute a  special  fund  to  be  disposed  of  as  provided  by  law.'' 

*  See  Majfor,  etc.,  v.  Meige  (1  McArtb.  53),  29  Am.  Rep.  578. 
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By  section  4215,  this  special  fund  is  deroted  to  the  payment  of 
losses  sustained  by  owners  of  sheep  killed  by  dogs. 

Whether  the  per  capita  dog  tax  thns  imposed  is  in  conflict  with 
section  2,  article  12  of  the  Constitution,  which  proyides,  ''  Laws 
shall  be  passed,  taxing  by  a  uniform  rule,  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint  stock  companies  or  otherwise; 
and  also  all  real  and  personal  property,  according  to  its  true  yalue 
in  money,''  is  the  sole  question  in  this  ciise.  It  is  perfectly  clear 
that  the  tax  thus  levied  on  dogs  is  not  by  a  uniform  rule  according 
to  the  true  value  in  money  of  the  property  taxed. 

A  question  has  been  raised,  whether  dogs  are  property  within  the 
meaning  of  this  constitutional  provision;  but  we  think  the  solution 
of  that  question  is  not  decisive  of  this  case.  If  they  be  not  prop- 
erty, and  therefore  are  not  subject  to  the  taxing  power  of  the 
general  assembly,  or  if  they  be  property,  and  therefore  must  be 
taxed  according  to  their  true  value  in  money,  it  does  not  follow, 
that  the  legislation  in  question  is  not  a  constitutional  exercise  of 
the  police  powers  vested  in  the  general  assembly  under  the  general 
grant  of  legislative  powers,  which  include  the  power  to  protect 
citizens  in  the  enjoyment  of  property  and  afford  redress  for  injuries 
done  to  it.  The  police  and  taxing  powers  of  the  general  assembly, 
though  co-existent,  are  distinct  powers;  hence  the  exercise  of  the 
former  is  not  restrained  by  the  existence  of  the  latter,  though  it 
may  result  in  producing  revenue,  as  for  instance,  in  imposing  fines 
in  punishment  for  offenses. 

Recently  we  had  occasion  to  recognize  this  principle,  and  applied 
it  in  support  of  a  statute  which  imposed  a  burden  or  tax  upon  the 
trafSc  in  intoxicating  liquors,  although  intoxicating  liquors  were 
subject  to  taxation  for  public  revenues  as  other  personal  property. 
See  State  v.  Auditor  of  Athens  Oounty,  poet. 

While  the  dog,  as  a  species,  possesses  many  yaluable  traits  which 
by  some  are  denominated  virtues,  it  is  nevertheless  known  of  aU 
men,  that  he  possesses  vicious  traits  which  are  especially  inimical 
to  the  important  industry  of  raising  sheep  and  wool.  If  the  gov- 
ernment were  powerless  to  protect  this  industry  from  the  ravages 
of  dogs,  it  would  indeed  be  impotent  to  protect  its  citizens  in  the 
enjoyment  of  property,  than  which  none  other  is  more  essential  to 
the  public  welfare.  But  such  power  is  unquestionably  vested  in 
the  generul  assembly  as  a  police  power,  and  in  the  judgment  of 
the  general  assembly  9k  per  capita  tax  on  dogs  has  been  deemed  a 
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means  of  securing  the  necessary  protection  to  sheep  owners;  and 
as  the  choice  of  means  was  within  the  power  and  discretion  of  the 
general  assembly,  its  judgment  is  not  subject  to  judicial  control. 
The  original  statute  on  this  subject  (which  has  been  in  substance 
transferred  to  Reyised  Statutes  above  quoted)  passed  May  5,  1877 
(74  Ohio  L.  177),  was  entitled  ''An  act  for  the  protection  of  wool 
growers  and  the  confiscation  of  dogs,"  a  subject  not  only  within 
the  police  powers  of  the  general  assembly,  but  one  deserving  of  its 
consideration. 

The  conclusion  which  we  have  reached  is,  as  we  think,  not  only  sus- 
tained by  sound  reasoning,  but  is  supported  by  abundant  authonty. 

In  Vanharn  v.  People^  4C  Mich.  183,  the  identical  question  was 
considered.  Orayes,  J.,  in  delivering  the  opinion  says:  ''The 
fundamental  proposition  is  that  the  exaction  attempted  by  the  stat- 
ute is  a  tax  within  the  meaning  of  article  14  of  the  Constitution 
^  *  *  and  not  being  laid  according  to  any  inode  of  uniformity 
nor  assessed  according  to  the  cash  value  of  the  property,  the  impo- 
sition is  unconstitutional  It  is  also  suggested  that  dogs  are  included 
in  the  mass  of  property  annually  taxed  under  the  general  law,  and 
that  it  is  not  competent  to  select  one  species  of  property  and  sub- 
ject it  to  double  taxation.  It  is  unnecessary  to  point  out  tne  var- 
ious inaccuracies  of  this  reasoning.  The  foundation  on  which  it 
rests  is  fallacious.  The  supposition  that  the  statute  is  an  emana- 
tion from  the  taxing  power  in  the  sense  in  which  that  power  is 
regarded  by  article  14  is  a  mistake  *  *  *  The  act  is  an  execution 
of  the  police  power,  and  no  reason  is  perceived  for  denying  its 
validity." 

The  same  general  doctrine  has  been  maintained  in  Blair  v.  Ibre- 
hand,  100  Mass.  136;  s.  o.,  1  Am.  Rep.  94;  Tenney  v.  Letz,  16  Wis. 
5G6;  Mitchell  v.  Williams,  27  Ind.  62;  Morry  v.  Bratan,  42  N.  n. 
373;  Wool/  v.  Chalker,  31  Conn.  121;  Ez  parte  Cooper,  3  Tex.  Ct. 
App.  489;  s.  o.,  30  Am.  Rep.  152;  Cooley  Const  Law,  741. 

Judgment  reversed. 

Okby,  J.  I  concur  in  holding  the  legislation  necessarily  involved 
in  this  case  to  be  within  the  police  power  vested  in  the  general 
assembly.  The  statutory  provisions  on  the  subject  amount  to  a 
license.  Rev.  Stats.,  §§  1052,  2754,  4214,  4215,  7008;  Tenney  v. 
Lenz,  and  Blair  v.  Forehand,  cited  by  McIlyaikb,  J.  But  thert 
is  no  inhibition  against  legislation  of  this  character  as  applied  to 
such  a  subject.     38  Ohio  St  225. 
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Knapp  v.  Thomas. 

(»  Ohio  St.  917.) 

Pofrdan  — fraud  —  rtfoocotion. 

An  unoonditioiiA]  pardon  may  not  be  revoked  even  for  fraad. 

TTABEAS  corpus.     The  head-note  states  the  point 

D,  C\  Jones  and  0.  D.  Jones^  for  plaintiff. 

O.  K,  Ncuhy  attorney-general,  for  defendant. 

Okey,  J.  Knapp,  by  reason  of  his  conviction,  became  a  felon, 
and  was  adjudged  to  undergo  servitude  and  submit  to  discipline  of 
the  most  onerous  character,  within  the  four  walls  of  a  prison,  and 
that  for  life.  At  common  law  his  testimony  could  not  have  been 
received  m  any  cause,  in  any  State  ;  and  not  only  was  he  '' incom- 
petent to  be  an  elector  or  a  juror,  or  to  hold  any  office  of  honor, 
trust  or  profit "  (Rev.  Stats.,  §  6^97),  but  he  was  deprived  for  life 
ot  all  civil  rights,  and  was  indeed  civilly  dead.  By  force  of  the 
pardon  however,  which  was  full  and-  unconditional  in  terms,  he 
was  **  restored  to  all  his  civil  rights  and  privileges."  Eev.  Stats.,  § 
6797.  For  "a  pardon  reaches  both  the  punishment  prescribed  for 
the  offense  and  the  guilt  of  the  offender."  Ex  parte  Oarlaiid,  4  Wall. 
333,  380.  '^  It  obliterates  in  legal  contemplation  the  offense  it- 
self." Carlisle  v.  U.  S.,  IG  Wall.  147,  161.  '^'lu  contemplation  of 
law  it  so  for  blots  out  the  offense,  that  afterward  it  cannot  be  im- 
puted to  him  to  prevent  the  assertion  of  his  legal  rights.  It  gives 
him  a  new  credit  and  capacity,  and  rehabilitates  him  to  that  extent 
in  his  former  position  "  (Kfwte  v.  United  States,  95  XT.  S.  149),  and 
hence  its  effect  'Ms  to  make  the  offender  a  new  man."  4  Bl.  Com. 
402,  And  see  U.  S.  v.  JIlcKee,  4  Dill.  128  ;  Cuddington  v.  Wilkins, 
Hobart  (1st.  Am.  ed.),  204;  8  Am.  L.  Eeg.  (N.  S.)  513,  677 ;  86 
N.  Y.  563.  It  is  in  effect  a  reversal  of  the  judgment,  a  verdict  of 
acquittal,  and  a  judgment  of  discharge  thereon,  to  this  extent, 
that  there  is  a  complete  estoppel  of  record  against  further  punish- 
mcnt  pui-suant  to  such  conviction.  Though  sometimes  called  an 
act  of  grace  and  mercy,  a  pardon,  where  properly  granted,  is  also 
an  act  of  justice,  supported  by  a  wise  public  policy. 
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But  it  is  said  that  this  full,  unconditional  pardon,  by  force  of 
which  Knapp  was  released  from  imprisonment,  transformed  from 
the  condition  of  a  convict  to  that  of  a  freeman,  and  restored  to  his 
family,  was  revoked  by  the  goyemor  ;  and  it  is  claimed  m  the  an- 
swer, that  the  warden  of  the  penitentiary,  by  virtue  of  an  order 
from  the  governor,  purporting  to  revoke  the  pardon,  and  directing 
Knapp's  re-arrest,  lawfully  incarcerated  him  in  the  penitentiary  on 
the  original  conviction,  and  that  it  was  not  even  necessary  that  he 
should  have  a  hearing  of  any  sort.  The  authorities  however  with- 
out any  conflict  whatever  deny  to  the  governor  any  such  power, 
and  hold  the  pardon,  when  delivered,  to  be  irrevocable.  No  doubt 
the  paper  delivered  to  Warden  Thomas  was  issued  by  the  governor 
in  perfect  good  faith,  but  there  is  as  little  doubt  that  it  was  a  mere 
nullity.  State  v.  NicJwls,  26  Ark.  74;  Fx  parte  RenOy  66  Mo.  2C6; 
8.  c,  27  Am.  Rep.  337  ;  Jf otter  of  De  Puy,  3  Ben.  307,  316.  As 
Lbavitt,  J.,  said  in  United  States  v.  ffur/he^y  1  Bond,  674,  of  the 
person  whose  case  was  then  under  consideration,  we  may  say  of 
Knapp,  that  "it  is  far  better  that  he  should  escape  punishment 
than  that  a  plain  principle  of  law  should  be  set  at  naught."  Indeed 
it  would  not  only  be  contrary  to  principle  that  the  governor  should 
be  invested  with  such  authority,  but  the  power  itself  would  be  of 
the  most  dangerous  and  pernicious  character.  Great  evils  would 
inevitably  flow,  in  ways  that  may  be  readily  suggested,  from  the  ex- 
ercise of  any  such  power ;  and  hence  wisely  no  such  power  exists. 

The  proposition  thus  stated  being  undeniably  true,  how  can  }t  be 
claimed  that  the  warden  of  the  penitentiary,  rismg  above  the 
governor,  has  authority  to  treat  the  pardon  as  a  nullity,  by  arrest- 
ing Knapp  and  confining  him  in  that  prison  on  the  original  charge? 
With  equal  legal  right  the  sheriff  might  have  hung  Knapp,  if  he 
had  been  convicted  of  murder  in  the  first  degree  and  pardoned. 
Will  anybody  be  bold  enough  to  say  that  in  such  case  the  sheriff 
might  have  defended  against  a  prosecution  for  the  homicide,  upon 
the  ground  that  Knapp  had  obtained  his  pardon  by  devices  simi- 
lar to  those  stated  in  this  answer?  Might  a  justice  of  the  peace  re- 
fuse to  permit -Knapp  to  sit  as  a  juror,  or  the  trustee  of  a  township 
or  ward  refuse  his  vote,  on  the  ground  that  his  pardon  had  been 
obtained  by  such  devices?  To  state  such  propositions  is  to  refute 
them  ;  and  yet  it  is  impossible  to  affirm  with  any  rciison  to  support 
the  claim,  that  there  is  a  greater  legal  right  to  offer  impeaching 
evidence  in  one  of  these  cases  than  in  the  others.     Indeed  if  such 
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collateral  attack  is  permitted,  there  is  no  reason  why  a  convict  in 
the  penitentiary  may  not,  on  hadeas  carpus,  impeach  his  conTiction 
on  the  ground  that  it  was  obtained  by  frand. 

The  fact  is  that  in  seizing  Knapp  and  incarcerating  him  in  the 
penitentiary,  after  he  had  been  discharged  therefrom  on  such  par- 
don^ the  warden  was  a  trespasser  from  the  beginning  and 
it  would  be  contrary  to  all  principle  to  permit  him  to  shcl< 
ter  himself  behind  the  sentence,  which  had  become  as  though 
it  had  never  been  pronounced.  If  the  goyemor  had  no  power 
to  revoke  the  pardon,  a  fortiori  the  warden  had  no  power  to 
disregard  it,  and  he  could  have  no  greater  protection  from  the  ex- 
pended sentence  after  he  imprisoned  Knapp  than  when  he  seized 
him.  Habeas  corpus  is  the  appropriate  and  efficient  remedy,  and 
it  is  as  potent  to  release  from  such  imprisonment  as  from  such 
arrest.  This  statement  is  made  after  a  laborious  examination  of 
the  whole  subject,  and  I  will  now  trace  the  steps  by  which  that  re- 
sult was  reached. 

As  already  indicated,  the  claim  of  the  warden  is  that  it  is  the 
duty  of  this  court,  in  this  case,  in  the  proper  exercise  of  its  powers, 
to  declare  the  pardon  to  be  void,  on  the  ground  that  it  was  ob- 
tained by  the  iraud  stated  in  the  answer,  and  thereupon  remand 
Knapp  to  the  penitentiary,  in  pursuance  of  the  original  sentence. 
This  claim  is  based  on  the  assumed  fact  that  either  (1)  the  statute 
of  27  Edward  3,  st.  1,  ch.  2,  is  m  force  in  this  State,  and  confers 
the  power ;  or  (2)  that  such  power  may,  by  force  of  the  common 
law,  be  exercised  by  this  court.     Is  the  claim  weU  founded  ? 

By  the  Constitution  (art.  4,  section  2)  it  is  ordained  that  the 
Supreme  'Court  ''  shall  have  original  jurisdiction  in  quo  warraniOy 
manaam^is,  habeas  corpus,  and  procedendo,  and  such  appellate 
jurisdiction  as  may  be  provided  by  law."  The  appellate  jurisdic- 
tion may  be  large  or  small,  as  the  legislature  in  its  wisdom  may  de- 
termine ;  but  the  original  jurisdiction  cannot  be  lessoned,  nor  can 
it  be  enlarged ;  the  maxim,  expressio  unius  est  exclusio  alterius, 
applies.  Railroad  Co.  v.  Surd,  17  Ohio  St  144.  This  court's 
jurisdiction  may  be  properly  illustrated  in  this  case  by  reference  to 
the  law  relating  to  the  writ  of  of  scire  facias,  which  is  "  necessarily 
founded  on  some  matter  of  record."  Foster  Sci.  Pa.  2 ;  6  Wait 
Act.  &  Def.  641.  The  cases  in  which  that  writ  is  employed  are 
divided  into  two  classes.  One  class  is  where  the  writ  is  the  com- 
mencement of  an  original  action,  as  to  repQ^  letters  patent ;  char- 
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ten,  as  a  charter  of  pardon  (Hotoard^a  case^  T.  Raym.  13 ;  17  Vin. 
Ab.  32),  and  the  like.  In  the  other  clfBS  fcire  facias  is  a  jadicial 
writ,  to  carry  on  a  snit  in  which  some  other  person  has  acquired  an 
interest,  to  revive  a  judgment,  or  for  like  purpose.  In  the  latter 
sense,  the  jurisdiction  is  constantly  exercised  in  this  court  by  means 
of  ordeoB  of  revivor  and  the  like.  In  the  former  sense,  this  court 
has  no  jurisdiction  to  grant  the  relief  obtained  through  such  writ, 
except  by  qvo  warranto,  which  writ  does  not  extend  to  such  a 
charter  as  a  pardon.  The  jurisdiction  invoked  in  Enapp's  case  is 
in  no  sense  appellate,  but  is  original.  It  is  the  power  of  this  court 
in  habeas  carpus,  and  that  power  is  in  no  way  aided  by  its  jurisdic- 
tion in  other  matters  ;  nor  is  the  power  on  habeas  corpus  in  this 
court  larger  than  in  other  courts  of  the  State,  or  that  possessed  by 
a  single  judge.  "  It  is  proper  to  say,''  as  stated  by  Swan,  C.  J., 
in  Bxparie  BushnOl,  9  Ohio  St.  77/l8I,  ''  that  the  Supreme  Court 
of  the  State  in  regular  session  have  no  more  judicial  power  or  dis- 
cretion in  determining  questions  which  arise  upon  habeas  corpus, 
than  a  Probate  judge  of  the  county.  Each  must  be  governed  by 
'  the  same  rules,  and  both  are  invested  with  the  s^me  powers — no 
more  and  no  less." 

In  Work  v.  State,  2  Ohio  St.  296,  302,  Ranney,  J.,  in  referring 
to  the  writ  of  habeas  corpus,  took  occasion  to  say  :  *'  In  what 
does  the  privilege  of  this  great  bulwark  of  personal  liberty  consist? 
The  Constitution  furnishes  no  answer,  nor  was  it  necessary  that  it 
should.  If  ages  of  uninterrupted  use  can  give  significance  to  lan- 
guage, the  right  of  jury  trial  and  the  habeas  corpus  stand  as  repre- 
sentatives of  ideas  as  certain  and  definite  as  any  other  in  the  whole 
range  of  legal  learning."  But  while  this  is  undeniably  true,  and 
while  it  is  also  true  that  a  matter  of  record  coming  before  the  court, 
in  such  summary  proceeding,  cannot,  independently  of  statute,  be 
impeached  collaterally  as  having  been  obtained  by  fraud  ;  yet  the 
extent  of  the  jurisdiction  in  habeas  corpus,  as  well  as  the  manner 
of  its  exercise,  is  undoubtedly,  in  some  measure,  within  legislative 
control.  The  question  is  therefore  not  as  to  the  jurisdiction  in 
habeas  corpus,  which  might  be  conferred  on  this  court,  but  what 
jurisdiction  has,  in  fact,  been  conferred  by  the  Constitution  and 
statutes.  As  already  stated,  the  grant  in  the  Constitution  is  sim- 
ply that  this  court  shall  have  jurisdiction  in  habeas  corpus.  The 
statutory  provisions,  it  will  be  seen  (Rev.  Stats.,  §§  2726-2753), 
so  far  as  they  relate  to  cases  like  this,  are  the  same  as  31  Chas.  II, 
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oh.  2  (1  Eng.  Stats,  at  Large  [rev.  ed.]^  785 ;  Hurd's  Hab.  Corp. 
1),  which  statute  has  been  {'e-enacted  or  adopted,  if  not  in  terms, 
yet  in  substance  and  effect,  in  all  the  United  States  "  (2  Kent  Com. 
27  ;  Hurd's  Hab.  Corp.  [2d  ed.]  128) ;  and  that  statute  confenxMl 
upon  the  court  no  power  whatever  to  turn  the  sun^mary  proceeding 
by  habeas  corpus  into  a  writ  of  scire  faciaSy  to  impeach  a  charter  on 
an  allegation  of  fraud. 

We  come  now  to  the  statute  27  Ed.  3,  st.  1,  eh.  2 ;  1  Stats,  at 
Large  (rev.  ed.),  195,  which  provided  in  substance  that  every  pardon 
should  contain  the  names  of  the  persons  on  whose  application  it 
was  granted  and  the  representations  made  to  procure  it ;  and  if  a 
judge,  before  whom  a  pardon  might  be  pleaded  or  relied  on,  foiind 
the  representations  to  be  untrue,  he  was  required  to  disallow  the 
pardon,  and  "  moreover  do  as  the  law  demandeth."  The  condition 
of  things  which  led  to  this  statute  and  others  on  the  subject  (as  2, 
10  and  14  Ed.  3  ;  13  R.  2,  ch.  1;  4  H.  4,  ch.  2?  8  Am.  L.  Beg.  [N. 
S.  ]  513,  577)9  is  ^cU  known  and  need  not  be  here  repeated.  I  Pari. 
Hist.  293  ;  Crabb's  Hist.  Eng.  L.  279;  3  Hume's  Hist.  272.  Besides 
the  fact  that  the  statute  would  have  been  inapplicable  in  a  case  like  * 
this  it  is  inconsistent  with  the  principles  of  our  present  as  well  as 
our  former  Constitution  in  relation  to  pardons ;  and  aside  from 
that  objection,  it  is  not  in  any  view  in  force  in  this  State,  ('raw- 
ford  V.  Chapman^  17  Ohio,  449  ;  Lihdsley  v.  CoatSy  1  id.  243  ;  Roads 
V.  SymmeSy  id.  281  ;  13  Am.  Dec.  621 ;  Sergeant  v.  Sieinberger, 
2  Ohio,  305,  T7u>mpson  v.  CKbson,  id.  339  ;  Fleming  v.  Donahue,  5  id. 
449;  Helfenstine  v.  Garrard,  7  id.  1  pt  275;  ChiUtcoihe  Banky. 
Staayne,  8  Ohio,  257,  282  ;  Winn  v.  Siate,  10  id.  345  ;  Vanvalken- 
burgh  v.  State,  11  id.  404  ;  Stiltey  v.  Folger,  14  id.  610,  650 ;  Car- 
roU  V.  Olmsted,  16  id.  251, 259 ;  Umisey  v.  Wooden,  1  Ohio  St  160 ; 
Kerwacker  v.  Railroad  Co.,  3  id.  172,  177 ;  Stnith  v.  State,  12  id. 
466  ;  Drake  v.  Rogers,  13  id.  21.  Possibly  it  was  in  force  here  dur- 
ing part  of  our  territorial  existence  (1  Chase,  190,  512,  528),  but 
if  so,  clearly  since  the  State  was  formed  it  has  been  as  completely 
obsolete  as  the  rule  which  formerly  existed  (2  Strange,  1203  ;  I 
Chit.  Cr.  L.  469),  requiring  a  man  charged  with  felony  to  plead  his 
pardon  kneeling,  and  pay  four  guineas  to  each  of  the  judges.  In 
Coin.  v.  Holloway,  44  Penn.  St.  210,  the  principal  case  relied  on  by 
the  warden,  it  appeared  that  the  stat.  27  Ed.  3,  had  been  wholly 
disregarded  and  properly,  for  it  seems  that  it  is  not  in  force  in  Penn- 
sylvania, 3  Binney,  599,  611.     Whether  a  single 'j^overnor  in  the 
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United  States  regards  himself  as  bound  .by  it  is  doabtfuL    But  it ^ 
is  aufficient  to  say  that  however  it  may  be  elsewhere  (I  Bish.  Gr.  L.^. 
§90G,  u.  6;    Bishop's  Written  L.,  §  255),  the  provisions  of  that 
statute  are  not  in  force  in  Ohio>  nor  have  they  been  treated  i»s  in  ^ 
force  here  at  any  time.  . ,  . 

It  is  urged  however  that  the  pardon  may  be  impeached  in  thjis,. 
case  for  fraud  independently  of  English  statutes.     But  there  is  no.. 
apeh  common-law  principle^  nor  if  it  existed  would  it  be  applicable , 
in  Ohio.  A  charter  of  pardon  has  been  sometimes  likened  to  a  deed  in 
this  sense,  that  it  is  of  no  force  until  it  is  delivered  and  acceptefl, 
though  see  7  Rob.  Pr.  376  ;  but  no  case  can  be  found  which  denies  ^ 
that  it  is  matter  of  record,  and  in  truth  it  is  matter  of  record  of  so 
high  a  nature  that  no  averment  can  be  taken  against  it    At  common 
law,  as  we* have  seen,  a  pardon  may  be  impeached  for  fraud  by.  scire, 
factas  (T.  Raym.l3  ;  17  Vin.  Ab.  32  ;  44  Penii.  St.  219  ;  1  El!  &BI.. 
310  ;  14  WalL  434),  and  as  we  have  also  seen,  scire  factas  only  lies  to 
matter  of  record.     '*  A  charter  which  has  been  obtained  from  the 
crown  by  fraud  may  be  repealed  by  scire  facias;  but  so  long  as  it 
remains  unrepealed  its   validity  cannot  be  disputed."    Kerr  qu 
Fraud  {1st  Am.  ed.),  354 ;  Webb  v.  Moler,  8  Ohio,  548  ;  Ang.  &Jl, 
Corp.,  §  636.     Scire  facias  may  be  maintained   to  repeal  letters 
patent  (4  Inst  88),  or  a  charter  granting  a  franchise  as  a  fair, 
market,  rectory,  ferry,  toll  or  oflSce.    Foster  Sci.  Fa.  229^  237;. 
Plow.  Com.  491 ;  Forsyth  Const  L.  387  ;  2  Tayl.  Ev.,  g  1371 ;  Ang. 
&  A.  Corp.,  §  778.   And  see  for  a  brief  but  instructive  history  of  the 
origin  of  charters,  Holmes  Com.  L.  271;  Bigelow  Hist.  Pro.  66,  316. 
A  patent  for  land  cannot  be  impeached  for  fraud  in  an  action  tore- 
cover  the  land,  nor  in  any  other  collateral  proceeding ;  and  this  is 
upon  the  ground  that  it  is  issued  by  an  officer  of  the  government 
clothed  with  authority  to  hear  and  determine,  but  it  may  be  im- 
peached in  equity  for  fraud  in  a  direct- proceeding  for  the  purpose. 
Johnson  y  Towsley,  13  Wall.  72 ;  Gibson  y.  CfAotiteaUy  id.  92;  ShepUy 
V.  Cowan,  91  U.  S.  330  ;  French  v.  Fyan,  93   id.  169,   172  ;  Mar- 
qu$»e  V.  Frisbie,  101  id.  473;  Vance  v.  Burbanky  id.  514;  Quimby 
V.  Gonlan,  104  id.  420,  426  ;   Steel  v.  Stneltuig  Co.,  106   id.    447 ; 
Baldwin  v.  Stark,  107  id.  463.      So  it  is  as  to  patents  for  inven- 
tions.    Mowry  v.    Whitney,  14  Wall.  434 ;   Walker  on  Patents,  § 
322.     The  proceedings  of  the  secretary  of  State,  in  incorporating 
a  company  under  the  act  of  1852,  are  conclusive  against  collateral 
attack.     State  v.  Taylor,  25  Ohio  St  279.     So  is  the  certificate  of 


m OHIO, 

Kdi^PP  y.  Thomas. 


the  Probate  judge,  containing  a  record  of  naturalization.  Sprait 
T.  SpraU,  4  Pet  393  ;  McOariy  y.  Mar^h,  5  N.  Y.  203  ;  Bz  parU 
Wingard,  1  West  L.  M.  453;  s.  c,  4  Week.  L.  Oaz.  169.  The  reooid 
of  the  Probate  Court  appointing  a  guardian  is,  in  all  collateral  pro- 
oeedings,  conclusiyely  presumed  to  be  correct  Shroyer  y.  RtA- 
mondf  16  Ohio  St  455.  So  is  a  recognizance  taken  by  a  justice  of 
the  peace.  SiaU  y.  Daily,  14  Ohio,  91.  And  in  this  State  and 
others,  contrary  to  the  rule  in  England  and  some  of  the  States 
(Kerr  on  Fraud  [Ist  Am.  ed.  ],  293),  it  is  well  settled  that  as  between 
the  parties,  a  judgment  cannot  be  impeached  for  fraud  in  a  collat- 
eral suit  or  proceeding.  At^derson  y.  Aruhraan,  8  Ohio,  109 ; 
Skih  y.  Daily,  supra  ;  Rxekards  y.  Skiff,  8  Ohio  St  586  ;  Long  y. 
Mulfard,  17  Ohio,  484 ;  Ooaies  y.  ChiUicothe  Bank,  23  Ohio  St 
415 ;  Conway  y.  Duncan,  28  id.  102;  Ohrisimas  y.  RussM,  5  Wall. 
290;  MaxioM  y.  Smith,  22  id.  77;  Stnith  y.  Smith,  22  Iowa, 
616  ;  Boaton  A  W.  R.  Co.  y.  Sparhawk,  1  Allen,  448  ;  JIfeRae  y. 
Maitoo7i,  13  Bich.  53  ;  Vanmoior  y.  Jones,  2  Green  Gh.  520  ;  ICeOoy 
Y.  Mize,  3  Sneed,  59 ;  Heffarman  y.  Porter,  6  Gold.  391 ;  Kirhy  y. 
FUMgerald,  31  N.  Y.  417 ;  Hammond  y.  Wilder,  25  Vt  342 ;  R  y. 
Orundon,  1  Gowp.  315  ;  4  Am.  L.  B.  (N.  S.)  534. 

The  remarks  of  Goke,  Hale,  Hawkins  and  Blackstone  as  to  the 
right  to  impeach  pardons  for  fraud  are  chiefly  abstracts  or  digests 
of  27  Ed.  3  and  other  statutes  referred  to  m  8  Am.  L.  Beg.  (N.  S.) 
513,  577 ;  but  Goke  expressly  says,  what  others  haye  repeated,  that 
'*  either  stippresexo  veri  or  esqn'eseio  falsi  doth  ayoid  the  pardon.** 

3  Inst  238  ;  17  Vin.  Ab.  43  ;  2  Hawk.  P.  G.  (Gurwood's  ed.)  533  ; 

4  Bl.  Gom.  400.  The  same  thing  howeyer  is  said  of  the  king's 
grant  of  a  manor  or  an  oflice  (17  Vin.  Ab.  98,  100) ;  and  indeed 
it  is  said  in  general  terms  with  respect  ulike  to  charters,  patents, 
grants  and  judgments,  that  any  thing  obtained  by  fraud  is  yoid, 
and  that  ^*  coyin  doth  suffocate  the  nghf  But  the  truth  is,  the 
word  yoid  is  used  in  different  senses,  and  is  **  frequently  construed 
to  mean  yoidable.''  Bigel  y.  Starbuck,  34  Ohio  St.  280,  285. 
''  When  the  term  (yoid)  is  used  in  reference  to  the  solemn  judg- 
ments and  acts  of  the  Superior  Gourts,  it  means  no  more  than  yoid- 
able.  The  judgment  or  proceeding  may  be  ayoided,  but  until  this 
is  done  in  the  direct  and  regular  course  of  reyision,  they  stand.'* 
Denn  y.  Laoony,  Goxe,  112.  ''  It  is  said  that  fraud  yitiates  all  con- 
tracts, and  eyen  records,  wnich  is  doubtless  true  in  a  general  sense. 

.  But  it  must  be  reached  in  some  regular  and  autboritatiyo  mode  ; 


JANUABY  TERM,  1883.  4^9 

Knapp  y.  Thomas. 

and  this  may  depend  npon  the  forum  in  which  it  is  presented,  and 
also  upon  the  parties  to  the  litigation.  A-  record  of  a  judgment 
may  be  avoided  foi  fraud,  but  not  between  the  parties  or  privies  in 
a  court  of  law.*'  HarUhwm  r.  Day,  19  How.  211,  :^23.  *'This 
use  of  the  term  wnd  is  not  uncommon  in  the  language  of  statutes 
and  courts."  Satners  v.  Bretoer,  2  Pick.  184,  191 ;  13  Am.  Dec. 
406.  In  that  sense  it  was  employed  by  the  judge  delivering  the 
opinion  in  Work  v.  Cbrrington,  34  Ohio  St.  64,  75 ;  s.  c,  32  Am. 
Bep.  345,  in  the  remark,  arguendo^  that  '^  pardons  obtained  by 
fraud  are  held  to  be  void  ; ''  and  in  the  same  sense,  and  no  other,  it 
was  used  by  Coke  in  the  sentence  quoted.  It  means  simply  that  a 
pardon  obtained  by  fraud  is  void,  when  in  a  proceeding  authorized 
by  law,  before  a  court  having  jurisdiction  for  the  purpose,  with 
ample  opportunity  to  the  person  holding  the  pardon  to  defend, 
such  pardon  is  declared  to  be  void.  By  27  Ed.  3,  and  other  stat- 
utes, such  inquiry  was  permitted,  but  there  is  no  such  statute  in 
Ohio.  Even  a  deed  of  gift  executed  and  acknowledged  by  one  hav- 
ing legal  capacity  to  convey^  cannot  be  avoided  at  law  by  proof  that 
it  was  obtained  by  undue  influence^  the  only  remedy  being  in 
equity.     Truman  v.  Lore,  14  Ohio  St.  144. 

To  sustain  the  answer  in  this  case  is  to  justify  the  impeachment 
of  a  full  unconditional  paf don  in  a  collateral  proceedings  which  is 
summary  in  its  nature.  No  case,  I  think,  can  be  found  in  opposi- 
tion to  this  statement.  Ex  parte  Shaw,  7  Ohio  St.  81 ;  Ex  parte 
Sushfull,  9  id.  77;  Ex  parte  Strong,  21  id.  610 ;  Ex  parte  Van 
Sagan,  25  id.  426;  Ex  parte  Kearney,  7  Wheat.  431  ;  Ex  parte 
Parks,  93  TJ.  S.  18 ;  Ex  parte  Carll,  106  id.  521 ;  State  v.  Towh,  42 
N.  H.  540;  State  v.  Shattuck,  45  id.  205  ;  Ex  parte  Bird,  19  Cal. 
130 ;  Ex  parte  McOuUough,  35  id.  97  ;  Com.  v.  Lecky,  1  Watts,  66  ; 
26  Am.  Dec  37,  49,  note;  Peoph  v.  McLeod,  1  Hill,  397; 
37  Am.  Dec.  328,  866,  note;  Hurd  Hab.  Corp.  (2d  ed.)  328;  Free- 
man Judgt,  §  619  et  eeq.  In  denying  any  such  inquiry  in  a  case  of 
this  sort,  these  authorities  are  especially  applicable  to  this  State, 
where  every  judge,  save  only  the  police  judge,  has  as  much  jurisdic- 
tion and  power  in  Judfeas  corpus  as  this  court  possesses  when  in 
regular  session. 

It  is  urged,  to  be  sure,  that  the  State  has  not  deprived  Knapp  of 
the  habeas  corpus.  True,  it  has  kept  the  word  of  promise  guar- 
anteed in  the  Constitution ;  it  has  granted  the  writ ;  but  now  it  is 
proposed,  on  behalf  of  the  warden,  to  employ  the  writ,  not  for  tlie 
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purpose  of  releasing  from  a  seizure  which  was  manifestly  unlawful^ 
bat  for  the  purpose  of  legalizing  the  unlawful  arrest,  by  a  judgment 
declaring  the  pardon  to  be  void  on  account  of  the  allied  fraud, 
and  thereby  destroying  all  hope  of  release.  But  it  is  claimed  by  the 
warden. that  pardons  form  an  exception  to  the  rule  that  an  instru- 
ment of  that  class  cannot  be  attacked  collaterally.  In  support  of 
the  claim  he  places  reliance  not  only  upon  the  text-books  already 
noticed,  but  on  Com.  y.  Halhwayy  44  Penn.  St.  210  ;  Dowinick  v. 
Bowdoxn,  44  6a.  357  ;  State  v.  Mclntire,  1  Jones  L.  1  ;  and  State  y. 
Leak,  5  Ind.  359.  In  Com.  y.  HaUowayy  the  court  was  unanimous 
in  holding  that  the  pardon  had  neyer  been  deliyered,  and  hence 
that  there  was  no  pardon.  The  further  opinion  was  expressed,  that 
if  there  had  been  a  pardon  it  would  haye  been  yoid,  the  recom- 
mendations which  were  the  sole  ground  for  granting  it,  haying 
been  forged.  Doubt,  which  seems  to  haye  been  well  founded  (3 
Binney,  599,  611),  was  expressed,  as  already  stated,  whether  the 
stat  27  Ed.  3  was  in  force  in  Pennsylyania ;  but  the  judge  deliyer- 
ing  the  opinion  said  the  court  had  authority,  independently  of  the 
statute,  to  inquire  into  the  yalidity  of  the  pardon,  the  principles  of 
the  common  law  haying  ''  a  rather  wider  extent  than  the  proyisiona 
of  this  statute.''  No  authority  is  cited  in  the  opinion,  nor  does  the 
judge  enter  into  any  examination  of  the  question  whether  the  com- 
mon law  is  as  stated,  and  all  that  appears  upon  the  subject  is  com-^ 
prised  within  a  page  of  the  opinion.  He  says  that  the  questioix 
should  be  raised  by  the  attorney-general,  the  executive's  law  oflScer, 
'^for  it  would  be  quite  indecent  that  any  other  person  should  raise 
it,  unless  under  some  carefully  prepared  statutory  regulation  ;"  and 
that  it  **may  be  raised  by  scire  facias  to  repeal  the  charter ;  but  it 
may  also  be  raised  on  habeas  corpus  issued  to  allow  the  prisoner  to 
plead  his  pardon,  for  the  Commonwealth  is  a  party  to  that  proceed- 
ing, and  the  attorney-general  may  appear  and  answer  the  plea,  by 
showing  the  false  suggestions  on  which  the  pardon  was  obtained." 
This  mode  of  raising  the  question  by  habeas  corpus  must  howeyer 
depend  on  some  statutory  proyision  which  has  neyer  found  a  place 
among  our  laws.  In  this  State  the  writ  can  only  issue  at  the  in- 
stance of  the  person  deprived  of  his  liberty,  or  on  the  application 
of  Bome  i^erson  acting  in  good  faith  in  his  behalf,  .and  for  the  sole 
purpose  of  releasing  him  from  unlawful  restraint ;  nor  would  any 
other  use  of  the  writ  be  any  thing  else  than  a  palpable  violation  of 
the  Constitution  by  which  the  writ  is  guaranteed ;  and  with  us  to  assert 
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that  the  pardon  may  be  impeached  by  scxre  facias  is  to  affirm  that 
it  is  matter  of  record  of  such  nature  us  not  to  admit  of  collateral 
Attack  by  habeas  corpus.  The  question  whether  a  pardon  may  be 
collaterally  impeached  was  perhaps  not  put  at  rest  in  Pennsylvania 
by  CSwn.  y.  Hallowaii ;  Hester  v.  Com,  85  Penn.  St.  139,  154. 
But  in  Domtnick  v.  Bowdoin  the  court  probably  meant  to  follow 
Com.  V.  Hallowfiyy  though  Corn,  v.  Ahl^  43  Penn.  St.,  is  cited, 
which  does  not  support  the  proposition,  but  i^  rather  against  it. 
^ate  y.  Mclniire  is  placed  on  the  ground  that  it  appeared  from  the 
record  and  the  pardon  that  the  governor  was  deceived  ;  but 
the  court  disclaim  the  power  to  look  beyond  the  record  and  pardon, 
2  Am,  L.  Reg.  (N .  S.)  488.  State  v.  Leak  follows  State  v.  Mclntire. 

The  decisions  referi-ed  to  were  made  by  courts  for  which  we 
have  the  utmost  respect.  Perhaps  when  regard  is  had  to  the  points 
actually  decided,  the  diiference  between  this  court  and  those  courts 
with  respect  to  organization  and  powera,  and  the  forms  in  which  the 
question  was  presented,  it  will  be  found  there  is  no  irreconcilable 
conflict  in  the  cases.  However  that  may  be,  we  are  unwilling  to 
sanction  a  principle  which  will  authorize  this  court  or  any  other  in 
the  State  to  impeach  a  pardon  in  this  summary  way. 

But  while  the  view  we  have  stated  is  in  our  opinion  impregnable, 
there  is  even  higher  and  more  satisfactory  ground  upon  which  we 
should  deny  the  power  to  impeach  this  pardon,  than  by  regardmg 
the  form  of  the  instrument  evidencing  the  executive  will,  or  the  form 
of  the  remedy  by  which  such  expression  of  will  may  be  questioned. 
We  have  seen  that  the  governor  has  no  power  to  revoke  the  pardon. 
26  Ark.  74  ;  66  Mo.  266  ;  3  Ben.  316  ;  1  Bond,  574.  Nor  has  the 
legislature  any  such  power.  When  the  king  *'  does  pardon  under 
the  great  seal,  it  has  the  full  effect  of  the  Parliament  pardon  "  (Holt, 
C.  J.,  in  13  How.  St.  Tr,  186);  and  '' the  legislature  cannot  change 
the  effect  of  such  a  pardon  any  more  than  the  executive  can  change 
a  law."  U.  S,  V.  Klein,  13  Wall.  128, 148  ;  Loan  Association  v. 
Tnpeka,  20  id.  665,  663.  Nor  have  the  courts  the  unlimited 
power  claimed  for  them.  On  the  contrary,  any  attempt  of  the 
(^ourts  to  interfere  with  the  governor  in  the  exercise  of  the  pardon- 
ing power  would  be  manifest  usurpation  of  authority.  The  nature 
of  our  government  forbids  it.  The  long  contest  as  to  the  rightful 
authority  of  government  is  in  some  respects  ended.  In  our  National 
and  State  Constitutions  the  powers  of  the  three  branches  of  govern 
inent,  the  legislative,  the  executive,  and  the  judicial,  are  clearlr 
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defined  and  limited,  and  the  important  truth  is  at  length  understood 
that  each  can  best  preserve  the  jurisdiction  and  power  confided  to 
it,  by  carefully  abstaining  from  all  interference  with  the  rightful 
authority  of  the  others.  '*  Our  goyemment  is  one  whose  powers 
have  been  carefully  apportioned  between  three  distinct  departments, 
which  emanate  alike  from  the  people,  have  their  powers  alike  hmited 
and  defined  by  the  Constitution,  are  of  equal  dignity,  and  within 
their  respective  sphei'es  of  action  equally  mdependent.  One  makes 
the  laws,  another  applies  the  laws  in  contested  cases,  while  the  third 
must  see  that  the  laws  are  executed.  This  division  is  accepted  as  a 
necessity  in  all  free  governments,  and  the  very  apportionment  of 
power  to  one  department  is  understood  to  be  a  prohibition  of  its 
exercise  by  either  of  the  others.  The  executive  is  forbidden  to 
exercise  judicial  power  by  the  same  implication  which  forbids  the 
courts  to  take  upon  themselves  his  duties."  Sutherland  v.  I7te 
Oovemor,  29  Mich.  320,  324.  While  this  was  said  in  a  case  which 
is  in  conflict  with  a  decision  of  this  court,  there  wtis  no  conflict  as 
to  the  view  thus  expressed.  The  same  eminent  judge  says  :  ''Where 
complete  power  to  pardon  is  conferred  upon  the  executive,  it  may 
be  doubted  if  the  legislature  can  impose  ]*estrictions  under  the  name 
of  rules  or  regulations."  Provisions  ''  must  not  be  such  as,  under 
pretense  of  regulation,  divest  the  executive  of  or  preclude  his  exer- 
cising, any  of  his  constitutional  prerogatives  or  powers.  Those 
matters  which  the  Constitution  specially  confides  to  him,  the  legis- 
lature cannot  directly  or  indirectly  take  from  his  control.  ♦  ♦  ♦ 
The  executive  in  the  proper  discharge  of  his  duties,  under  the  ( *on- 
stitution,  is  as  independent  of  the  courts  as  he  is  of  the  legislature.  *^ 
Cooley's  Const.  L.  (5th  ed. )  138. 

The  correct  view  is,  that  as  the  Constitution  has  vested  the  par- 
doning power  in  the  governor,  and  clothed  him  with  exclusive 
authority  to  hear  and  determine,  the  only  limitations  ^hich  have 
been  or  can  be  made  on  the  power  are  found  in  the  Constitution 
itself.  No  doubt  it  is  competent  for  the  general  assembly  to  legislate 
in  aid  of  the  power,  by  providing  with  respect  to  the  limitations  on 
the  exercise  of  the  power;  and  doubtless  there  might  be  a  valid  enact- 
ment providing  how  a  pardon  obtained  by  fraud  may,  with  the  con- 
currence of  the  executive,  be  avoided  for  fraud,  for  that  would  be 
in  aid  of  the  power  ;  but  legislation  of  the  latter  character,  if  ever 
thought  to  be  necessary,  should  be  limited  to  provisions  conferring 
on  some  court  or  judge,  competent  to  receive  the  jurisdiction,  power 
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to  aid  the  governor  in  avoiding  a  pardon  for  some  atrocious  fraud, 
such  for  instance,  as  that  disclosed  in  Com.  v.  Halloway,  supra,  in 
a  direct  proceeding  for  the  purpose,  with  ample  opportunity  to  the 
accused  to  be  heard,  and  with  power  of  review  in  this  court.  But 
at  present  we  have  no  such  statute ;  and  to  hold  that  such  power 
exists  independently  of  statute,  is  not  only  to  decide  that  it  is  vested 
in  each  of  the  judges  of  the  State,  but  that  any  officer  before  whom 
the  pardon  is  set  up  may  go  into  the  question  of  its  validity,  and 
treat  it  as  a  nullity.  The  acts  of  a  commissioner  of  the  land-offioe, 
or  a  commissioner  of  patents^  a  secretary  of  State,  Probate  judge, 
or  even  justice  of  the  peace,  are  too  sacred  to  permit  such  attack. 
The  idea  that  the  most  solemn  acts  of  the  chief  executive  of  the 
State  may  be  so  treated  is  not  to  be  tolerated  for  a  moment.  To 
sanction  such  a  course  is  besides  m  effect  to  pronounce  against 
Knapp  a  sentence  of  life  imprisonment,  by  reason  of  the  matters 
eet  forth  in  the  answer.  In  denying  to  this  court  power  to  do  any 
such  thing,  in  a  proceeding  like  this,  we  deny  it  to  every  court  in 
the  State. 

While  fraud  should  never  receive  the  countenance  of  any  one  in- 
vested with  a  public  trust,  it  must  be  remembered  that  fraud  can 
only  be  redressed  or  remedied  by  the  courts  in  the  cases  and  in  the 
mode  provided  by  law.  It  is  not  tnie  that  there  is  a  remedy  in  the 
courts  for  every  wrong.  Take  the  case  of  a  conviction  obtained  by 
fraud.  It  is  void  m  the  same  sense  that  a  pardon  obtained  by  fraud 
is  void  ;  but  after  the  term  has  ended,  what  remedy  has  the  person 
8o  convicted  in  the  courts  ?  He  has  none  whatever.  An  appeal 
for  executive  clemency  is  the  only  remedy.  Sanders  v.  Slatey 
85  Ind.  818  ;  s.  c,  44  Am.  Jlep.  29.  A  decree  of  divorce  obtained 
by  fraud  is  void  in  the  same  sense ;  but  after  term  there  is  no  power 
to  impeach  it  or  set  it  aside.  Parish  v.  Parish^  9  Ohio  St.  534. 
Other  instances  might  be  cited,  if  time  and  space  permitted.  Nor 
is  this,  as  has  been  supposed,  any  reproach  to  the  law.  On  the 
contrary,  the  law  in  such  cases  m^kes  a  wise  choice  between  ac- 
knowledged evils.  Besides  the  matter  here  complained  of  is  vague 
and  unsatisfactory.  The  warden  and  physician  are  ordinarily  selected 
from  men  of  experience  and  judgment,  and  a  physician  of  ability, 
as  Dr.  Gay  is  conceded  to  be,  could  scarcely  be  deceived  in  forming 
the  opinion  that  a  prisoner  had  tubercular  deposits  m  his  right 
lung,  where  he  had  ample  time  and  opportunity  to  observe  and 
examine  such  prisoner.  True  there  is  a  demurrer  to  the  answer, 
Vol.  XLVIII  — 60 
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and  a  demurrer  admits  that  which  is.  well  pleaded  ;  but  this  coni^ 
is  not  bound  to  say  or  believe,  merely  becauis  it  is  asserted  in  an 
answer  to  which  there  is  a  demurrer,  that  such  tubercular  deposits, 
a  certificate  of  the  existence  of  which  was  the  ground  of  the  pardon, 
were  produced  by  eating  *^  unwholesome  articles."  Remarks  perti- 
nent to  frauds  of  that  charater  are  made  in  Whart.  Or.  PI.  &  Pr., 
g  532.  In  no  yiew  of  the  case  is  the  answer  sufficient ;  but  w0 
prefer  to  place  the  decision  upon  the  want  of  power  in  this  court, 
under  the  present  legislation,  to  enter  upon  the  proposed  inquiry 
as  to  the  validity  of  Knapp's  pardon.  ''It  is  far  better  that  he 
should  escape  punishment  than  that  a  plain  principle  of  law  should 
be  set  at  naught" 

Defnurrer  sustained  Feb.  20, 1883,  and  prisoner  discharged. 

Johnson  and  Longworth,  JJ.,  concurred  ;    Whitb,  G,  J^  and 
McIlyainb,  J.,  dissenting. 


Insubancb  Company  y.  Williams. 

(»  Ohio.  St.  664.) 

Inmurance — soUeiting  agent  —  migtake  by,  in  fUing  up  appUemtton. 

An  insazmnoe  company  is  chargeable  with  the  mistake  of  its  soliciting  agent  in 

filling  up  an  application.* 

A  ('TION  to  reform  and  enforce  a  policy  of  fire  insurance.  The 
^  insured  stated  to  the  soliciting  agent  that  a  certain  chimney 
flue  was  un  iron  stoye-pipe,  but  he  by  mistake  wrote  it  in  the  ap- 
plication as  of  brick.     The  plaintiff  had  judgment  below. 

Crilchfield  £  Ch'aham,  for  plaintiff  in  error. 

Theo.  D.  Rohhy  for  defendant  in  error. 

FoLLBTT,  J.  Did  the  District  Court  commit  error  ?  This  de- 
pends upon  whether  or  not  Eemer,  in  writing  the  application,  did 
it  as  agent  of  the  insurance  company,  and  if  he  did,  was  the  in- 
surance company  responsible  for  the  mistake  ?  For  if  these  two 
questions  are  answered  in  the  affirmatiye,  it  is  not  contended  that( 

♦See  Blooming  Orove,  etd  (7(?.  v.  McAnemey,  ante,  p/2Q9. 

fV' ._.  "«■"  "■•,"  "'"■ 
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there  was  ervor^  and  WiDiams  would  be  entitled  to  the  decree  and 
judgment ;  and  if  either  one  is  Answered  in  the  negative,  there  was 
error* 

The  agent  had  power  to  solicit  risks  for  the  company,  receive 
applications  therefor  and  forward  the  same  to  the  company.  It  is 
a  general  rule  that  when  a  power  is  conferred  upon  an  agent,  he  has 
by  implication  such  incidental  authority  as  is  necessaiy  to  carry  his 
power  into  effect ;  and  a  principal  is  liable  for  the  wrongful  acts  of 
his  agent  acting  within  his  employment.  The  principal  cannot 
take  the  benefit  of  the  agent's  acts  and  avoid  their  burdens.  So 
complete  is  the  identification  of  principal  and  agent,  that  notice  to  an 
agent  on  the  subject  of  his  employment  is  legally  notice  to  the 
principal,  although  it  be  not  in  fact  communicated  to  the  prin- 
cipal. 

Applying  these  principles  to  this  case,  there  was  no  error  in  the 
District  Court.  And  we  are  sustained  in  this  view  by  the  weight 
of  modern  authority. 

In  Woodberry  Savings  Bank  and  Building  Association  y.  Charter 
Oak  Fire  atid  Marine  Ins.  Co.,  31  Conn.  517,  the  Supreme  Court 
of  Error  say :  ''It  is  the  settled  policy  of  our  law  to  treat  local 
agents  of  insurance  companies,  who  are  authorized  to  procure  and 
forward  applications  for  insurance,  as  the  agents  of  the  companies, 
itnd  not  of  the  applicants,  in  any  mistakes  of  the  application  made 
by  them  or  by  the  applicant  under  their  direction."  In  Cmnhs  v. 
Savings  and  his.  Co.,  43  Mo.  149,  the  Supreme  Court  say:  '"  The 
authority  of  the  soliciting  agent  of  an  insurance  company  to  take 
applii^ions  for  insurance  carries  with  it  the  legal  implication  of 
authority  to  fill  up  the  application,  and  do  all  those  things  which; 
may  be  needful  in  perfecting  it."  That  was  a  case  sought  to  be 
defeated  on  the  ground  of  false  representations  and  warranties  in 
the  application.  Here  the  agent  wrote  the  application  and  was 
given  a  correct  description  and  told  to  write  it  in  the  application, 
and  by  mistake  did  hot  do  it. 

In  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550,  the  Court  of  Ap- 
peals say :  ''  An  agent  authorized  to  take  applications  for  insur- 
ance  should  be  deemed' to  be  acting  within  the  scope  of  his  author- 
ity, where  he  fills  up  the  blank  application  of  insurance;  and  if  by 
his  fault  j^r  negligence  it  contains  a  material  misstatement  not 
authorized  by  the  instructions  of  the  party  who  signs  it,  the  wrong 
should  be  imputed  to  the  company  and  not  to  the  assured."    And 
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this  principle  is  the  settled  law  in  the  State  of  New  York.  See 
BaJeer  v.  Hofne  Life  Ins.  Co.,  64  N.  Y.  648,  650;  Pihiey  y.  GUns 
Falls  Ins.  Co.y  65  id.  23 ;  Mawry  v.  Rosenddh,  74  id.  363  ;  Flynn 
Y.  Equitable  Life  Ins.  Co.,  78  id.  577;  s.  c,  34  Am.  Rep.  561. 
Also  in  Insurance  Co.  y.  Wilkinson,  13  Wall.  223,  the  Supreme 
Court  of  the  United  States  say:  ^'Hencey  when  these  agents,  in 
soliciting  insurance  undertake  to  prepare  the  application  of  the  in- 
sured," ♦  ♦♦♦**  they  will  be  regarded,  in  doing  so.  as  the 
agents  of  the  insurance  companies,  and  not  of  the  insured."  And 
this  case  is  approYed  in  Ins.  Co.  y.  Mdhone,  21  Wall.  152,  and  N.  J. 
Mut.  Life  Ins.  Co.  y.  Baker,  94  IT.  S.  610.  In  Massachusetts  Life 
Ins.  Co.  y.  Eshelman,  30  Ohio  St.  647,  the  Supreme  Oourt  commis- 
sion say:  ''A  sub-agent  of  a  life  insurance  company,  appointed  to 
represent  it  in  a  particular  branch  of  its  business,  becomes  in  ref- 
erence thereto  the  direct  representatiYC  of  the  company,  and  notice 
of  a  fact  to  him  will  operate  as  notice  to  the  company  and  it  will 
be  bound  by  acts  done  by  him  in  respect  to  that  branch  of  its  busi- 
ness intrusted  to  him." 

As  showing  this  to  be  the  policy  of  our  law,  we  now  haYe  a  stat- 
ute going  much  beyond  this  case,  passed  March  5, 1879,  and  is  now 
section  3644  of  BcYised  Statutes,  reading :  ^' A  person  who  solicits 
insurance  and  procures  the  application  therefor  shall  be  held  to  be 
the  agent  of  the  party  hereafter  issuing  a  policy  upon  such  appli- 
cation or  a  renewal  thereof,  any  thing  in  the  application  or  policy 
to  the  contrary  notwithstanding. 

The  District  Court  was  fully  justified  in  its  decree  and  judg- 
ment, and  in  holding  the  insurance  company  to  the  correct  ^tsof 
the  application  and  the  actual  contract  made. 

Judgment  ^firmed. 


^^ 
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Bbits  y.  Habfbb. 

OB  Ohio  St.  €m 

Wm — Jainit  ^  temnUi  in  commum, 

TenantB  in  eomnioii  of  land,  owning  personal  propertj  in  aeYeraltj,  maj  make 
a  Joint  will  disposing  of  all  their  propertj  severably,  which  will  take  eAect 
on  the  death  of  all. 

A  ONES  Harper  and  Penrose  Harper,  Bisters,  each  owning  per- 
sonal property,  and  being  owners  as  tenants  in  common  of  real 
estate,  signed  the  following  instrument :  ^' We,  Agnes  Harper  and 
Penrose  Harper,  of  the  county  of  Hocking,  in  the  State  of  Ohio, 
do  make  and  publish  this  our  last  will  and  testament,  in  manner 
and  form  following,  that  is  to  say :  First,  it  is  our  will  that  our 
funeral  expenses  and  all  our  just  debts  be  first  fully  paid ;  secondly, 
that  all  our  property,  both  real  and  personal,  go  to  James  Betts  and 
John  Drue  Betts  and  their  heirs  forever ;  lastly,  we  hereby  con- 
stitute and  appoint  James  Betts  to  be  executor  of  this  our  last  will 
and  testament,  revoking  and  annulling  all  former  wills  by  us  made, 
and  ratifying  and  confirming  this,  and  no  other,  to  be  our  last  will 
and  testament'' 

This  instrument  was  duly  witnessed  as  a  will,  was  admitted  te 
probate  on  the  death  of  both.  This  was  a  proceeding  to  set  the 
will  aside.     The  court  below  set  the  will  aside. 

M.  A.  Dougherty  and  /.  R.  Ghrogan,  for  plaintiffs  in  error. 
X  H.  CdUins,  for  defendant  in  error. 

Okbt,  J.  The  construction  placed  by  the  majority  of  the  court 
in  Walker  v.  Walleer,  14  Ohio  St.  157,  on  the  instrument  there  in 
question,  viewed  in  the  light  of  the  facts  existing  at  the  time  of  its 
execution,  was  that  the  alleged  will  should  be  regarded  as  simply  a 
compact,  joint  in  form  and  substance,  between  Walker  and  his  wife, 
to  treat  their  several  estates  as  one  estate,  and  jointly  dispose  of  it 
as  such  among  the  objects  of  their  bounty  ;  that  it  was  a  matter  of 
negotiation  between  them,  and  the  disposition  which  each  made  of 
his  or  her  property  was  influenced  and  modified  by  the  disposition 
made  of  the  property  of  the  other ;  that  each  devise  and  bequest 


478  OHIO, 

Betits  T.  Harper. 


was^  in  f act^  made  in  consideration  of  each  and  all  the  rest ;  and 
that  it  was  part  of  the  compact  that  Aeither  of  the  parties  should 
revoke  or  cancel  the  instrument,  or  any  part  of  it,  without  the  con- 
sent of  the  other.  Moreover  subsequently  to  the  death  of  Mrs. 
Walker,  Walker,  in  violation  of  the  agreement,  conveyed  to  others 
portions  of  his  Idnds  so  devised.  The  majority  held  that  the 
instrun^ent  was  not  valid  as  a  will ;  and  that  the  remedy  of  the 
devisees  and  legatees,  if  they  had  any,  was  in  equity  to  enforce  the 
agreement. 

Assuming,  as  we  should  —  more  than  twenty  years  having  elapsed 
since  the  case  was  decided  —  that  the  instrument  received  the 
proper  construction,  we  are  not  disposed  to  question  the  decision. 
But  it  is  said  in  the  opinion,  that  the  policy  of  the  State,  as  indi- 
cated in  our  legislation,  is  opposed  to  joint  wills  ;  and  attention  is 
directed  to  the  language  of  the  Wills  Act,  which  it  is  said  plaiiily 
refers  to  an  instrument  to  be  executed  by  one  person  only.  It  will 
be  seen  however  that  our  statute  is  not  peculiar  in  this  respect  The 
J)rovisions  of  the  English  statutes  and  the  statutes  of  the  various 
States,  upon  the  subject,  are  precisely  similar  to  our  own  ;  and  the 
conclusion  that  they  indicate  a  policy  that  two  or  more  persons  may 
not  unite  in  the  same  instrument  in  making  their  wills^  whatever 
the  form  of  the  instrument  may  be,  is  only  reached  by  a  ngid,  and 
as  we  think,  altogether  unwarranted  adherence  to  the  mere  letter 
^f  the  statute.  The  provisions  of  the  statute  relating  to  the  exe- 
cution of  deeds  are  similar,  and  yet  nobody  has  ever  doubted  that 
any  number  of  persons  having  an  interest  in  property  may  join  in 
an  instrument  conveying  it. 

The  case  before  us  is  unlike  Walker  v.  Walker.  Agnes  Harper 
and  Penrose  Harper  were  each  the  owner  of  personal  property,  and 
they  were  owners,  as  tenants  in  common,  of  real  estate.  Each 
desired  to  bequeath  her  personal  property  to  James  Betts^nd  J6hn 
D.  Betts,  and  each  desired  to  devise  to  them  her  undivided  share  of 
the  real  estate.  They  could  unquestionably  have  done  this  by  two 
instruments,  but  they  could  do  it  as  effectually  by  one.  This 
instrument  was  in  effect  the  separate  will  of  each.  Either  could 
have  revoked  it,  so  far  as  it  was  her  will.  On  the  death  of  Agnes, 
in  187*2,  the  instrument  might  have  l)een  admitted  to  probate  as  her 
will ;  and  in  1874  it  might  have  been  admitted  to  probate  as  the 
will  of  Penrose  ;  but  in  1875  it  was  properly  admitted  to  probate 
as  the  will  of  both.     The  authorities,  it  will  be  seen,  are  in  some 


JANUARY  TEBM,  1888. 


4?J 


Betts  V.  Harper. 


conflict^  but  the  view  we  have  stated  is  supported  by  reason  and  the 
manifest  weight  of  lixxthoTii^MBx'jMirteyJPay,  1  Bradf.  481  ;  Diez^s 
Will,  50  N.  Y.  88 ;  Moss&r  v.  Moswr,  32  Ala.  551 ;  Schumaker  v. 
Schtnidt,  44  id.  454  ;  8.  c.^  4  Am.  Rep.  135 ;  Wyche  v.  Clapp,  43 
Tex.  644  ;  March  v.  Huyter,  50  id.  243  ;  Breathitt  v.  Whittaker,  8 
B.  Monr.  530  ;  Lewis  t.  ScoJUld,  26  Conn.  452 ;  Eva.is  v.  Smith,  28 
Ga.  98 ;  Re  Straceg,  1  D.  ft  8.  6 ;  1  Jur.  (N.  S.)  1177  ;  Rejtaine,  1 
Swab,  ft  Triflu  uA\\Iie  iav^rave,i  id.  453  ;  8  Jfur.  tN^.  k)U2  ;  and 
nee  Denyssen  v.  Mostert,  L.  R.,  4  P.  0.  236  ;  8  Moore  P.  C.  (N.  S.) 
502  ;  Oauld  r.  Mansfield,  103  Mass.  408  ;  s.  c,  4  Am.  Sep.  573  ; 
cf.  Clayton  v.  Livennan,  2  Dot.  ft  Bat  558;  Herehy  v.  Clark,  35 
Ark.  17,  23. 

JudgmmU  rwerud. 
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DVBKXB  T.  OiTT  OP  KbXTOSHA. 

<MWli.ltll.) 
MwMpdl  eorporaHan  —  HatriUtyfor  aeU  of  oJIU&n. 

A  fUtj  Ib  liable  in  dammges  for  the  seiiure  and  sale  of  property  bj  its  oAeen 

to  iKiy  a  void  assessment  for  a  street  opening. 

ACTION  of  conversion.     The  head-note  and  opinion  show  the 
case.     The  defendant  had  judgment  below. 

Quarles  dt  Winslow,  for  appellant. 

Charles  Quarles  and  James  Cavanagh,  for  respondent. 

Ltok,  J.  The  laying  out  and  opening  of  streets  in  a  city,  the  as- 
sessment of  damages  and  benefits  resulting  therefrom,  and  the  col- 
lection of  the  sums  so  assessed  as  benefits,  are  strictly  municipal 
functions,  and  the  officers  of  Ihe  city  by  whom  those  functions  are 
performed  thereby  discharge  municipal  or  corporate  duties  as  dis- 
tinguished from  public  or  goyemmental  duties.  Hence  this  case  is 
not  within  the  rule  established  in  Hayes  v.  Oshkosh,  33  Wis.  314 ; 
8.  c,  14  Am.  Bep.  760;  SchuUz  y.  Milwaukee^  49  Wis.  254;  s  c. 
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36  Ahl  Rep.  779;  LiUle  v.  Madison,  49  Wis.  605;  s.  c,  35  Am. 
Rep.  793,  which  relieves  the  municipality  from  liability  for  torta 
committed  by  its  officers  in  the  discharge  of  merely  public  or  goy- 
ernmental  duties.  Neither  is  the  case  within  the  rule  of  Wallace 
T.  Jfenasha,  48  Wis.  79;  s.  c,  33  Am.  Rep.  804,  nor  within  the 
application  of  the  rule  of  the  cases  above  cited  suggested  in  the 
doubt  expressed  in  the  opinion.  The  rule  of  Wallaces.  Menasha, 
is  that  if  the  collecting  officer  of  a  city  seize  the  property  of  A. 
for  nonpayment  of  a  tax  assessed  against  B.  and  which  the  city 
authorities  have  directed  him  to  collect  of  B. ,  the  city  is  not  liable 
to  A.  in  an  action  of  tort  for  such  unlawful  seizure  of  his  prop- 
erty. This  judgment  went  upon  the  grounds  that  the  city  had  not 
authorized  or  directed  its  officer  to  make  the  seizure  complained  of 
and  that  he  acted  without  any  authority,  real  or  apparent.  In  the 
present  case  the  officer  seized  the  property  of  the  plaintiff  in  strict 
obedience  to  the  mandate  of  the  city  council. 

The  doubt  expressed  in  Wallace  v.  Menasha  is  upon  the  question 
whether  the  rule  of  the  cases  first  above  cited  is  not  also  applicable 
to  torts  committed  by  the  treasurer  in  the  collection  of  taxes  — 
whether  the  nile  respondeat  superior  has  any  application  in  such  a 
case.  The  point  was  not  decided  and  perhaps  the  suggestion  of  it 
might  better  have  been  omitted  from  the  opinion,  inasmuch  as  it 
did  not  aid  in  the  determination  of  the  case.  However  that  may 
be  wc  were  then  speaking  of  the  general  taxes  levied  for  the  sup- 
port of  the  government  under  authority  of  the  goveniment,  and 
not  of  a  mere  local  assessment  for  a  municipal  improvement  in 
which  the  general  public  has  no  direct  concern.  The  distinction 
between  the  two  cases  is  obvious  and  substantial. 

The  learned  counsel  of  the  city  maintain  with  much  ingenuity  of 
argument,  that  because  (as  is  assumed)  it  is  alleged  in  the  com- 
plaint that  the  city,  or  rather  its  governing  body,  the  city  council, 
levied  the  assessment  in  controversy  with  full  knowledge  that  it 
had  no  authority  to  do  so,  and  that  the  same  was  null  and  void, 
their  action  is  ultra  vires,  and  the  city  cannot  be  held  liable  in  tort 
for  the  consequences  of  it.  Counsel  say,  by  way  of  illustration, 
that  had  the  council  by  vo^e  directed  its  treasurer  to  commit  high- 
way robbery  upon  the  plaintiff,  and  had  the  treasurer  obeyed  the 
mandate,  clearly  the  city  would  not  be  liable  therefor  in  an  action 
of  tort ;  and  they  argue  that  this  case  in  principle  is  like  the  one 
supposed.  We  think  the  counsel  take  an  entirely  erroneous  view 
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of  the  complaint.  While  it  is  inortificially  drawu,  and  iu  some, 
respects  is  deficient  in  clearness  and  completeness  of  statement,  yet 
we  are  satisfied  that  the  pleader  did  not  intend  to  aver  that  mem- 
bers of  the  city  coancil  acted  in  the  premises  in  bad  faith,  with 
the  knowledge  and  in  the  belief  that  the  assessment  which  they 
levied  on  plaintiff's  property  was  absolutely  nail  and  void.  Such 
conduct  would  be  too  stupid  and  absurd  to  be  lightly  imputed  to 
citizens  intrusted  with  important  public  trusts  and  no  doubtful  or 
uncertain  allegations  in  the  complaint  should  be  held  to  charge 
them  therewith. 

A  critical  analysis  of  the  complaint  will  not  be  attempted,  but 
we  think  the  fair,  reasonable  construction  of  it  is  that  it  does  not 
impeach  the  honesty  and  good  faith  of  the  members  of  the  council 
in  making  the  assessment,  but  only  charges  that  they  knew  the 
facts  alleged  which  the  plaintiff  claims  render  the  assessment  void, 
the  council  in  the  meantime  being  of  the  opinion  presumably,  that 
the  existence  of  those  facts  did  not  invalidate  the  assessment  or 
at  least  not  knowing  that  the  assessment  was  invalid.  True,  sev- 
eral terms  are  employed  to  characterize  the  assessment,  and  among 
them  the  term  ** fraudulent."  We  hardly  know  what  was  in- 
tended by  the  use  of  the  term,  but  do  not  think  it  should  be  con- 
strued as  imputing  dishonesty  to  the  members  of  the  city  council. 
It  seems  to  be  a  case  of  excess  of  adjectives,  some  of  which  have 
little  or  no  significance  iu  the  connection  in  which  they  are  used. 
In  Squires  v.  Neenah,  infra,  the  term  *' wanton"  in  the  complaint 
used  to  characterize  an  alleged  trespass  was  held  not  to  make  the 
trespass  willful,  although  such  would  be  the  ordinary  effect  of  its 
use  in  that  connection.  That  is  another  c^ise  of  excess  of  adjec- 
tives used  without  meaning,  although  the  court  do  not  quite  say 
so.  In  that  case  no  facts  were  alleged  which  justified  the  charge 
that  the  trespass  was  wanton.  Here  no  facts  are  alleged  to  justify 
the  charge  that  the  assessment  was  fraudulent. 

It  is  conceded  that  the  facts  alleged  in  the  complaint  show  that 
the  assessment  against  plaintiff's  lots  is  void.  Giving  the  com- 
plaint the  construction  above  indicated,  it  states  a  cause  of  action 
in  tort  against  the  city,  under  the  rule  laid  down  and  applied  in  the 
following  cases  :  Hurley  v.  Town  of  Texas,  20  Wis.  634;  Squiern 
V.  Neenah,  24  id.  588;  Crossett  v.  Janesville,  28  id.  420;  ffamil- 
ton  V.  Fotid  du  Lac,  40  id.  47.  The  same  rule  is  fully  recognized 
in  the  other  cases  above  cited,  particularly  in  Wallace  v.  Menusha. 
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48  Wis,  79;  s.  c,  33  Am.  Rep.  804.  See  also  Uren  v.  Walsh,  67 
Wis.  98.  The  above  cases  contain  all  that  is  necessary  to  be  said 
on  the  role  and  its  application.  Farther  discussion  here  woald  be 
saperflnous. 

By  the  Court — The  jadgment  is  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer 
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(60  Wis.  m.) 

Master  and  servant  —  negligence  —  dangerous  emploifment — fellaw-servants. 

The  plaintiff,  in  the  employ  of  a  railway  companj.  went  under  a  car  standing 
alone  on  a  repair  track,  by  order  of  his  foreman,  to  repair  it,  and  was  there 
injured  by  the  starting  of  the  car  by  an  advancing  train.  The  track  was 
usually  protected.  There  was  no  proof  of  any  precautions  to  protect  it  on 
this  occasion.     Heid,  tliat  a  nonsuit  was  improper. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Chas.  M,  Bice,  for  appellant. 

John  W.  Cfary,  H.  H.  Field,  and  Burton  Hanson,  for  defendant 

Obtok,  J.  The  plaintiff  had  been  employed  by  the  company  to 
work  at  repairing  cars  on  two  tracks  called  repair  tracks^  which 
were  kept  locked  except  when  a  car  had  been  repaired  on  one  of 
the  tracks  and  it  was  unlocked  and  the  car  run  out.  On  the  day 
of  the  accident,  while  the  plaintiff  was  at  work  on  the  regular 
repair  tracks,  he  with  another  was  ordered  by  the  foreman  to  go  a 
short  distance  upon  a  side  track  to  repair  u  car  standing  there  and 
detached.  He  did  not  know  that  they  were  to  make  up  trains  on 
this  track,  and  apprehended  no  danger.  While  he  was  under  the 
car  making  the  necessary  repairs,  and  where  it  was  necessary  for 
him  to  be  for  that  purpose,  an  advancing  train  of  cars  struck  this 
car  under  which  the  plaintiff  was  on  his  knees  to  repair,  and 
pushed  it  over  him  and  caused  his  injury.  These  are  briefly  the 
facts.     There  was  no  evidence  that  any  watchman  had  been  placed 
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to  guttrd  this  car  so  being  repaired,  or  the  plaintiff  so  repairing  it^ 
from  danger  from  approaching  cars  on  that  side  track.  When  it 
is  considered  that  this  kind  of  service  upon  the  regokr  repair  tracks 
was  amply  protected  by  locking  np  the  tracks  (a  most  praiseworthy 
precaution  against  danger  from  the  negligence  of  others),  the 
admission  in  the  answer  of  the  company  to  this  action  is  candid 
and  praiseworthy.  The  answer  admits  '*  that  while  the  cars  are 
being  repaired  upon  other  than  repair  tracks,  ordinary  prudence, 
care,  and  the  customs  and  regulations  of  the  company  require  that 
such  work  should  not  be  done  except  while  fche  car  is  being  pro- 
tected by  watchmen  or  other  suitable  protection.^'  This  admission 
of  the  answer  sufficiently  disposes  of  the  claim  most  unworthily 
made  on  the  argument,  that  it  was  the  duty  of  the  repairer  him- 
self, who  is  compelled  to  go  under  the  cars  to  repair  them,  to  pro- 
yide  his  own  watchmen  and  look  out  for  himself. 

Before  seeking  to  apply  the  well-known  principles  of  law  to  such 
a  case,  it  may  be  well  to  dispose  of  the  position  assumed  by  the 
learned  counsel  of  the  respondent,  that  this  plaintiff  took  the 
chances  and  hazards  of  a  most  dangerous  serrice.  Is  this  so? 
When  a  car  is  standing  still  and  disconnected  from  any  power 
which  could  move  it,  and  in  u  place  where  there  was  not  the  re- 
motest reasonable  suspicion  or  apprehension  that  it  would  be  moved 
or  at  all  disturbed,  where  is  the  danger  ?  There  would  be  nearly 
the  same  danger  in  degree,  and  the  same  in  principle,  if  a  person 
should  go  under  a  two-horse  wagon  in  a  farmer's  yard  to  repair  it, 
without  any  apprehension  that  the  farmer  would  hitch  to  it  while 
he  was  so  under  it,  and  draw  it  over  him.  If  the  rule  is  to  be 
established  that  any  railway  service  is  dangerous,  because  all  em- 
ployees are  careless  and  negligent  whose  duty  it  is  to  guard  him 
from  injury,  then  there  is  no  railway  service  which  is  not  danger- 
ous, and  the  employee  takes  his  chances,  not  that  the  particular 
service  or  duty  is  dangerous  in  itself,  but  that  it  will  be  made  so  by 
the  habitual  negligence  of  everybody  who  might  be  able,  by  his 
negligence,  to  injure  him.  Under  the  effect  of  such  a  rule  even 
travellers  and  passengers  take  the  chances  of  a  most  hasardous  and 
dangerous  method  of  travel,  and  cannot  complain  if  they  are  in- 
jured by  such  negligence  as  is  the  normal  characteristic  of  railway 
service. 

There  are  some  presumptions  upon  which  any  one  connected 
with  the  railway  service,  either  as  employee  or  passenger,  has  a  right 
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to  rely.  They  are  (1)  that  the  company  has  provided  all  necessary 
and  proper  means  and  appliances  for  his  protection  ;  and  (2)  that 
the  employees  themselves  will  do  their  duty  in  snch  responsible 
service.  In  this  view,  the  business  of  repairing  this  car  by  the 
plaintiff,  by  going  under  it,  which  was  necessary,  was  not  danger- 
ous service.  The  car  would  not  move  over  liim  unless  moved  by 
B'jme  other  force  applied  by  the  gross  negligence  of  some  one  else. 
The  car  standing  still  and  disconnected  was  not  dangerous  any 
more  than  any  other  inert  body,  and  it  was  perfectly  safe  to  lie 
down  under  its  wheels,  if  necessary,  as  it  could  do  no  harm.  The 
danger  of  this  service  consisted  in  the  outrageous  carelessness  of 
somebody  else  in  the  management  of  the  trains  on  that  track, 
which  he  was  not  only  not  bound  to  presume,  but  he  had  no  right  to 
presume  or  expect  No ;  the  service  was  not  dangerous  in  itself, 
like  going  between  cars  when  in  motion,  to  couple  or  uncouple  them 
or  to  go  upon  cars  when  in  motion,  to  set  the  brakes,  or  other  sim- 
ilar services,  concerning  which  it  has  been  held  that  the  service  is 
dangerous,  and  the  employee  takes  the  chances  and  hazards  thereof. 

Here  the  company  admit  that  it  was  their  duty  to  have  had  a 
watchman  on  this  ground  to  prevent  this  collision,  or  at  least  to  have 
done  what  they  reasonably  should  have  done  to  prevent  it  The 
Circuit  Oourt  granted  a  nonsuit  in  the  case  on  the  testimony  in  be- 
half  of  the  plaintiff.  There  was  no  evidence  whatever  that  the 
company  had  provided  such  a  watchman.  If  the  case  had  been 
fuUy  tried  the  company  might  have  proved  that  such  an  admitted 
and  reasonable  precaution  had  been  taken.  In  such  a  state  of  the 
case,  what  is  the  presumption  of  the  law  as  to  this  most  important 
fact  ?  If  a  watchman  had  been  provided  for  that  duty,  the  first 
presumption  would  be  that  he  was  on  duty  at  the  proper  place ; 
and  if  so,  secondly,  that  he  discharged  that  duty  to  prevent,  if  pos- 
sible, the  moving  of  the  cars  against  the  one  under  which  the 
plaintiff  was,  so  unconsciously  of  danger,  at  work,  and  the  collis- 
ion would  not  have  occurred. 

The  conclusion  from  these  presumptions  is  that  the  company  did 
not,  in  this  instance,  provide  a  watchnian  or  any  other  precaution, 
which  they  admit  in  their  answer  it  was  their  duty  to  do.  Besides, 
negatively  at  least,  there  was  proof  that  no  watchman  was  there. 
The  company  sought  to  show  on  cross-examination  of  the  plaintiff, 
that  the  person  who  was  working  with  him  under  the  car  or  some 
one  who  did  not  arrive  on  the  ground  and  who  was  to  assist  him  in 
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the  worky  was  the  watchman  ;  but  this  is  not  only  denied  by  the 
plaintiff,  but  common  sense  would  indicate  that  under  the  car  be- 
ing repaired  was  no  proper  place  for  a  watchman  to  prevent  a  train 
of  cars,  far  distant  on  the  track,  from  running  against  the  one 
under  which  he  was  at  work.  It  may  be,  if  it  was  in  proof,  that 
the  company  employed  a  watchman  at  this  place  who  was  compe- 
tent, the  company  performed  its  full  duty.  To  this  extent  at  least 
they  admit  their  duty,  and  that  is  sufficient  for  this  case.  This 
question  is  more  one  of  fact  than  of  law  in  this  case,  because 
the  defendant  company  admit  the  law  as  claimed  on  behalf  of 
the  plaintiff.  But  the  authorities  are  abundant  that  the  company 
owed  the  absolute  duty  to  the  plaintiff,  situated  as  he  was,  in  the 
common  and  necessary  business  of  the  company,  to  have  had  a  com- 
petent watchman  to  guard  against  his  injury  from  moving  the  car 
under  which  he  was  at  work.  The  cases  of  Z.  8.  <&  M.  8.  B^y  Co, 
V.  Lavalletf,  36  Ohio  St.  221,  and  Vow  v.  L,S  T.  Ry  Co.,  2  Hurl. 
&  X.  728,  are  nearly  parallel  and  closely  in  point,  and  many  cases 
in  this  court  are  in  principle  the  same.  See  Wedgwood  v.  C.  £  .V. 
W.  Wy  Co.y  41  Wis.  483 ;  Bessex  v.  C.  <t  K  W.  R'y  Co.,  45  id. 
477 ;  Smith  v.  C,  M.  <t  8t.  P.  Ry  Co.,  42  id.  526.  Many  other 
cases  might  be  cited  to  show  that  the  duty  to  provide  a  watchman, 
or  some  other  proper  precautions  against  the  injury  of  one  doing 
such  service,  was  clearly  that  of  the  company ;  but  this  duty,  as 
said  several  times  before,  is  admitted  in  the  answer.  It  is  not  per- 
ceived how  the  question  of  co-employees,  or  of  the  contributory 
negligence  of  the  plaintiff,  can  have  any  place.  The  case  should 
have  gone  to  the  jury,  and  the  evidence  upon  the  most  vital  issue 
should  have  been  presented  ;  for  as  the  case  stood  when  the  non- 
suit was  granted,  the  defendant  was  clearly  in  fault  in  not  provid- 
ing a  watchman,  or  some  other  proper  precaution,  to  guard  the 
safety  of  the  plaintiff  when  placed  by  the  company  where  he  could 
not  look  out  for  himself. 

By  the  Court. —  The  judgment  of  the  Circuit  Court  is  reversed, 

and  the  cause  remanded  for  a  new  trial. 

Judgment  reverted, 

Cassodat  and  Tatlok,  JJ.,  dissent  on  the  ground  that  the 
injury  was  the  result  of  the  negligence  of  a  co-employee. 
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Will — preeaiorjf  truit, 

A  testator  gave  all  his  real  and  personal  estate  to  his  wife,  her  heirs  and 
assigns  forever,  **  having  full  confidence  in  my  said  wife,  and  hereby  re- 
quest that  at  her  death  she  will  divide  equally  between  my  sons  and 
daughters  all  the  proceeds  of  my  said  property,  real  and  personal,  hereby 
bequeathed.*'  Held,  that  the  widow  took  a  life  estate,  with  the  remainder 
in  trust  for  the  children.    {See  note,  p.  494.) 

ACTION  for  construction  of  a  will.     The  head-note  states  the 
case. 

Ordtoay  Jt  Hoyt,  for  appellant. 

Stark  A  Brand  and  S.  U.  Penney,  for  respondent. 

Taylor,  J.  The  two  important  qnestions  to  be  considered  in 
the  construction  of  the  provisions  of  the  will  above  quoted  are  t 
First,  has  the  testator  in  his  expressed  rciiuest  in  said  will  clearly 
pointed  out  the  persons .  whom  he  desired  to  be  the  recipients 
of  his  bounty,  and  has  he  clearly  defined  the  part  of  his  estate 
which  he  desired  they  should  receive?  and  second,  does  the  lan- 
guage used  by  him  clearly  show  tliat  he  intended  it  to  be  obligatory 
upon  his  wife  to  whom  he  had  devised  all  his  property  in  fee,  and 
not  merely  advisory?  The  learned  counsel  for  the  respective  par- 
ties have  in  their  briefs  and  their  oral  arguments  in  this  court 
discussed  these  questions  in  all  their  bearings,  and  have  cited  and 
commented  upon  most  of  the  leading  crises  in  the  English  courts 
and  the  courts  of  this  country  bearing  upon  them,  and  we  acknowl- 
edge our  obligation  to  them  for  the  aid  they  have  given  us  in  the 
solution  of  the  questions  to  be  determined.  The  cases  which  have 
been  before  the  courts  involving  the  questions  to  be  determined  are 
so  numerous  that  it  would  be  impossible  to  cite  and  intelligently 
comment  npon  and  analyze  them  without  writing  a  treatise  upon 
the  subject  of  implied  trusts.  We  shall  therefore  content  ourselves 
with  the  citation  of  a  few  general  rules  or  principles  which  the 
law-writers  upon  this  subject  have  deduced  from  the  adjudged 
cases,  as  applicable  to  the  proper  construction  of  wills  of  the  kind 
under  consideration. 
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FirBL  '*  It  is  not  necessary  that  technical  language  should  be 
used  to  create  a  trust.  It  is  enough  that  the  intention  is  ap- 
parent."    1  Jarm.  Wills  (5th  ed.),  385,  and  note. 

Second,  ^'  That  precatory  words  used  in  a  will, —  that  is,  words 
of  recommendation,  entreaty,  request,  wish,  or  expectation, —  ad- 
dressed to  a  deyisee  or  legatee,  may  be  sufficient  to  create  a  trust  in 
favor  of  the  person  or  persons  in  whose  favor  such  expressions  eate 
used."  1  Jarm.  Wills  (5th  ed.),  385  ;  Lewin  Trusts,  118 ;  2  Story 
Eq.  Jur.,  §§  1068,  1068a;  Hill  Trustees,  71;  2  Bedf.  Wills,  410, 
411. 

Third.  In  order  to  determine  whether  precatory  words  in  a  will 
create  a  binding  trust,  ''the  real  question  always  is  whether  the 
wish,  desire,  or  recommendation  expressed  by  the  testator  is  meant 
to  govern  the  conduct  of  the  party  to  whom  it  is  addressed,  or 
whether  it  is  merely  an  indication  of  chat  which  he  thinks  would 
be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving  it 
however  to  the  party  to  exercise  his  own  discretion."  2  Bedf. 
Wills,  416  ;  WillMms  v.  Williatns,  1  Sim.  (N.  S.)  358  ;  Hill  Trus- 
tees, 114  ;  2  Story  Eq.  Jur.  (12th  ed.),  §  1068i,  and  cases  cited. 

Fourth.  In  determining  that  precatory  words  in  a  will  create  a 
trust  the  courts  give  great  weight  to  the  fact  that  the  person  or 
objects  to  which  the  precatory  words  apply  is  clearly  pointed  out, 
and  the  quarUum  of  the  estate  to  be  given  to  such  person  or  object 
is  also  clearly  defined.  1  Jarm.  Wills,  396  ;  2  Bedf.  Wills,  416  ;  2 
Story  Eq.  Jur.,  §§  1070,  1071.  See  also  a  very  instructive  note  to 
the  case  of  Harrisons  v.  Harrison^s  Adm%  44  Am.  Dec.  365,  869. 

Taking  these  general  rules  for  our  guide  in  construing  the  will 
before  us,  we  have  no  serious  difficulty  in  determining  that  the 
Circuit  judge  properly  construed  the  same.  There  is  no  dispute 
but  that  the  persons  to  whom  the  .precatory  words  apply  are  clearly 
pointed  out  by  the  will ;  and  the  learned  counsel  for  the  appellant 
does  not  strenuously  contend  that  the  quantum  of  the  estate  which 
the  testator  requested  should  go  to  such  parties  is  not  also  suffi- 
ciently and  clearly  indicated.  The  words  used  by  the  testator  in 
describing  the  property  he  requests  should  go  to  his  children  after 
the  death  of  his  wife  are,  '^all  the  proceeds  of  my  said  property, 
real  and  personal,  hereby  bequeathed. '^  We  think  the  argument 
of  the  learned  counsel  for  the  respondents  shows  conclusively  that 
the  words  ''all  the  proceeds,^'  etc.,  as  used  in  the  will,  do  not  mean 
the  rents,  issues  and  profits  of  said  estate,  nor  the  surplus  or  residue 
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which  might  remain  at  the  death  of  his  wife.  To  liold  that  the 
words  ''all  the  proceeds/'  etc.,  meant  the  rents,  issues  and  profits 
of  the  estate  is  clearly  inconsistent  with  the  clear  intent  of  the 
testator  to  make  some  provision  for  his  wife  during  her  life-time. 
It  would  be  absurd  to  suppose  that  the  testator  intended  his  wife 
should  expend  the  body  of  his  estate  for  her  support  and  retain  the 
rents  and  profits  of  that  which  was  not  so  expended  for  distribu- 
tion among  their  children  ;  and  the  words  ''all  the  proceeds/'  eta, 
exclude  the  idea  that  he  intended  only  such  surplus  as  should  be 
left  by  his  wife  after  her  death. 

We  are  not  called  upon  to  determine  upon  this  appeal  what  effect, 
if  any,  should  be  given  to  the  fact  —  had  the  evidence  shown  it  to 
be  a  fact  —  that  the  rents  and  profits  of  said  estate  were  wholly 
inadequate  to  the  reasonable  support  of  the  testator's  widow,  either 
in  the  construction  of  the  words  above  quoted,  or  of  the  whole 
purpose  and  intent  of  the  testator  in  regard  to  his  estate.  We  are 
to  presume,  in  the  absence  of  all  proofs  upon  this  point,  and  from 
the  fact  that  the  appellant  does  not  allege  in  her  complaint  that 
the  income  of  said  estate  is  not  amply  sufficient  for  her  proper 
maintenance  and  support,  that  it  is  ample  for  that  purpose.  By 
the  terms  of  the  will  we  think  it  was  the  clear  intention  of  the 
testator  to  provide  a  sufficient  maintenance  for  his  wife  out  of  his 
estate  and  that  he  supposed  the  rents  and  profits  of  the  estate 
would  furnish  such  support.  The  clear  intent  of  the  testator  will 
not  therefore  be  thwarted  by  holding  that  the  estate  she  took  under 
the  will  was  a  life  estate  as  was  held  by  the  learned  Circuit  judge, 
and  that  the  words  "  all  the  proceeds,"  etc.,  mean  the  entire  body  of 
the  estate  of  the  deceased,  subject  to  such  sales  and  conversions 
thereof  as  necessity  or  the  interest  of  the  parties  might  require. 

The  persons  and  subject  of  the  testator's  expressed  request  being 
sufficiently  pointed  out  by  the  will,  the  only  other  question  is 
whether  the  precatory  words  used  by  the  testator  were  intended  by 
him  to  govern  the  conduct  of  his  wife  to  whom  they  were  addressed, 
or  whether  they  were  merely  an  indication  of  what  he  thought 
would  be  a  reasonable  exercise  of  the  discretion  of  his  wife,  leav- 
ing it  however  to  her  to  exercise  her  own  discretion.  The  learned 
counsel  for  the  appellant  in  his  brief  insists  that  in  construing 
these  words  great  force  should  be  given  to  the  fact  that  the  testator 
first  devised  and  bequeathed  all  his  property  to  his  wife,  absolutely 
•nd  in  fee;  and  that  it  should  therefore  be  conclusively  presumed 
Vol.  XLVIII  — 63 
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that  what  follows  was  not  intended  by  the  testator  to  create  a  trast 
in  fayor  of  his  children.  We  do  not  think  this  fact  should  have  a 
decisive  influence  in  getting  at  the  intent  of  the  testator.  Had 
the  testator  intended  to  give  his  wife  a  life  estate  in  the  property, 
coupled  with  a  trust  as  to  the  remainder  in  favor  of  their  children, 
he  would  probably  have  used  the  same  language.  He  would  have 
given  the  estate  to  her  in  fee,  as  he  has  done  in  this  case;  and  if  he 
had  used  technical  language  he  would  have  added,  '*  in  trust  for 
the  following  purposes/'  and  then  added,  in  substance,  to  receive 
the  rents,  profits  and  income  thereof,  for  her  own  use  and  benefit 
during  her  life-timCj,  and  at  her  death  to  divide  the  same  among  our 
children,  naming  them,  in  equal  shares.  The  conveyance  to  the 
wife  of  the  property  in  fee  by  merely  technical  words  does  not  raise 
any  very  conclusive  inference  that  he  did  not  intend  to  engraft  a 
trust  upon  the  property  so  conveyed  in  favor  of  their  children.  It 
will  be  seen  that  those  cases  which  have  held  that  the  words  of 
bequest  or  devise  which  were  held  effective  to  repel  the  idea  that 
any  trust  was  intended  to  be  imposed  upon  the  estate  by  subsequent 
precatory  words,  were  all  cases  in  which  some  other  language  than 
the  usual  technical  words  to  convey  a  fee  were  used,  which  clearly 
indicated  that  the  devisee  was  to  have  the  untrammelled  control  of 
the  property  devised.  Such  were  the  cases  of  Spooner  v.  Lovefoy, 
108  Mass.  529;  Hess  v.  Sutgler,  114  id.  56;  Sears  v.  Ctinninghamy 
122  id.  538.  In  this  view  of  the  case,  there  is  no  such  direct  con- 
flict between  the  language  used  in  that  part  of  the  sentence  in  the 
will  which  gives  the  whole  estate  to  the  wife  and  that  which  fol- 
lows, requesting  her  at  her  death  to  divide  the  proceeds  of  the 
estate  among  their  children,  as  necessarily  precludes  the  idea  that 
the  testator  intended  to  create  a  trust  in  their. favor. 

Again  it  is  urged  that  if  the  testator  had  intended  to  control  the 
action  of  his  wife  in  regard  to  the  estate  devised  and  bequeathed 
to  her,  he  would  have  used  language  which  would  not  admit  of  any 
doubt,  and  which  would  need  no  construction.  The  language  used 
is  very  clear  in  expressing  what  he  desired  she  should  do  with  the 
instate.  Upon  that  point  there  can  be  no  question.  In  the  same 
section  in  which  he  makes  the  devise  to  his  wife  he  says,  in  efiect, 
I  give  this  estate  to  you  in  full  confidence  that  you  will,  and  I 
hereby  request  that  at  your  death  you  will,  divide  all  the  proceeds 
of  this  estate  among  our  six  sons  and  daughters,  naming  them,  in 
equal  proportions.     He  might  have  used  langiiage  of  command, 
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and  said,  I  give  this  estate  to  yoa  in  the  full  confidence  that  you 
will,  and  I  hereby  direct  and  order  that  at  your  death  you  will, 
etc.,  but  the  use  of  'such  language  would  have  negatived  the 
expression  of  the  confidence  he  claimed  to  have  that  his  wife 
would  carry  out  his  desire,  unless  under  the  coercion  of  a  direct 
command. 

The  effect  which  should  be  given  to  language  of  this  kind, 
addressed  by  a  husband  to  his  wife,  is  very  aptly  and  clearly  stated 
by  UiGELOW,  C.  J.,  in  Warner  v.  BatB%^  98  Mass.  274,  cited  by  the 
learned  counsel  for  the  respondents.  It  was  urged  in  that  case, 
as  in  this,  that  if  a  trust  was  intended,  it  should  have  been  created 
by  apt  and  technical  words;  and  in  this  case,  as  the  testator  was  a 
lawyer,  he  must  be  presumed  to  have  known  what  were  apt  and 
proper  words  to  create  a  trust.  This  argument  is  answered  as  fol- 
lows: ''It  is  suggested  that  in  other  clauses  of  the  will  in  which 
she  creates  a  trust  in  favor  of  her  daughters  for  their  respective 
shares  of  the  estate,  of  which  they  are  to  have  the  entire  income 
after  the  death  of  her  husband,  she  does  not  use  words  of  entreaty, 
request,  and  recommendation,  but  apt  and  technical  words  by  which 
to  establish  a  trust  in  their  behalf.  But  we  think  this  suggestion 
not  entitled  to  much  weight.  She  might  well  express  herself  in 
different  language  when  addressing  her  husband  from  that  which 
he  would  use  toward  strangers,  and  at  the  same  time  intend  a 
similar  result  Words  of  confidence,  entreaty  and  recommendation, 
were  natural  and  appropriate  when  used  to  express  the  will  of  a 
testatrix  who  intended  to  direct  and  control  the  conduct  of  her 
husband  in  a  matter  in  which  the  right  to  give  directions  and  to 
control  belonged  to  her.  In  such  case  the  words  used  by  Lord 
LouoHBOROUGH  are  applicable  :  '  When  a  person  recommends  to 
another  who  is  independent  of  him,  there  is  nothing  imperative  ; 
but  if  he  recommends  that  to  be  done  by  a  person  whom  he  has  a 
right  to  order  to  do  it,  the  mode  is  only  civility.* "  This  language 
is  equally  forcible  when  applied  to  the  case  of  the  husband  address^ 
ing  his  wife  in  his  last  will.  See  also  Maiim  v.  Keighleyy  2  Ves. 
Jr.  629  ;  Erickson  v.  Willard,  1  N.  H.  217,  227,  228.  The  force 
of  the  argument  of  the  learned  chief  justice  rests  upon  the  fact 
that  a  devisee  or  legatee,  although  for  some  purposes  he  may  be 
deemed  a  purchaser,  yet  he  is  in  another  sense,  in  fact,  a  donee  of 
the  testator's  bounty.  What  he  receives  is  the  gift  of  the  testator; 
and  it  is  evident  to  all  that  when  a  person  receives  property  by  tlie 
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gift  of  another,  the  giver  has  a  right  to  direct  what  the  donee  shall 
do  with  the  property  donated,  and  in  such  case  a  request  would 
amount  to  a  direction,  when  it  would  have  no  effect  when  addressed 
to  a  person  who  receives  the  property  by  an  actual  purchase  for 
value  paid  therefor. 

,  While,  on  the  one  hand,  we  are  inclined  not  to  go  to  the  extent 
of  the  older  cases  in  England  and  in  this  country,  in  establishing 
trusts  upon  the  strength  of  precatory  words  used  by  a  testator  in 
his  will,  on  the  other,  we  are  not  disposed  to  repudiate  the  whole 
doctrine  of  such  trusts.  We  are  disposed  to  apply  the  doctrine 
only  in  cases  where  it  is  clear  that  on  the  whole  it  was  the  inten- 
tion of  the  testator  to  create  such  trust  by  th^  use  of  such  words, 
and  where  the  words  used  show  with  reasonable  certainty  that  the 
testator  intended  to  control  the  legatee  or  devisee  in  the  use  and 
control  of  the  property  devised  or  bequeathed. 

The  argument  in  favor  of  sustaining  precatory  trusts  is  so  forci- 
bly and  briefly  stated  by  Bioelow,  C.  J.,  in  Warner  v.  Bates, 
supray  that  we  take  the  liberty  of  making  a  more  extended  quota- 
tion from  his  opinion.  He  says  :  ''  We  see  no  sufficient  ground  ior 
calling  in  question  the  wisdom  or  policy  of  the  rule  of  construc- 
tion uniformly  applied  to  wills  in  the  courts  in  England  and  in 
most  of  the  United  States,  that  words  of  entreaty,  recommendation 
or  wish,  addressed  by  a  testator  to  a  devisee  or  legatee,  will  make 
him  a  trustee  for  the  person  or  persons  in  whose  favor  such  expres- 
sions are  used,  provided  the  testator  has  pointed  out  with  clearness 
and  certainty  the  objects  of  the  trust,  and  the  subject-matter  on 
which  it  is  to  attach,  or  from  which  it  is  to  arise  and  be  adminis- 
tered. The  criticisms  which  have  been  sometimes  applied  to  this 
rule  by  text-writers  and  in  judicial  opinions  will  be  found  to  rest 
mainly  on  its  application  in  particular  cases,  and  not  to  involve  a 
doubt  of  the  correctness  of  the  rule  itself  as  a  sound  principle  of 
construction.  Indeed,  we  cannot  understand  the  force  or  validity 
of  the  objections  urged  against  it,  if  care  is  taken  to  keep  it  in 
subordination  to  the  primary  and  cardinal  rule  that  the  intent  of 
the  testator  is  to  govern,  and  to  apply  it  only  where  the  creation  of 
a  trust  will  clearly  subserve  that  intent.  It  may  sometimes  be 
difficult  to  gather  that  intent,  and  there  is  always  a  tendency  to 
construe  words  as  obligatory  in  furtherance  of  a  result  which 
accords  with  a  plain,  moral  duty  on  the  part  of  a  devisee  or  legatee, 
and  with  what  it  may  be  supposed  the  testator  would  do  if  he 
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coald  control  his  action.  Bat  difflcnltieB  of  this  nature,  which  are 
inherent  in  the  subject  matter,  can  always  be  readily  overcome  by 
bearing  in  mind  and  rigidly  applying  in  all  snch  cases  the  test,  that 
to  create  a  trust  it  must  clearly  appear  that  the  testator  intended 
to  govern  and  control  tiie  conduct  of  the  party  to  whom  the  language 
of  the  will  is  addressed,  and  did  not  design  it  as  an  expression  or 
indication  of  that  which  the  testator  thought  would  be  a  reason- 
able exercise  of  a  discretion  which  he  intended  to  repose  in  the 
legatee  or  devisee.  If  the  objects  of  the  supposed  trust  are  certain 
and  definite ;  if  the  property  to  which  it  is  to  attach  is  clearly 
pointed  out ;  if  the  relations  and  situations  of  the  testator  and  the 
supposed  cestuis  que  trusts  are  such  as  to  indicate  a  strong  in- 
terest and  motive  on  the  part  of  the  testator  in  making  them 
partakers  of  his  bounty  ;  and  above  all,  if  the  recommendatory  or 
precatory  clause  is  so  expressed  as  to  warrant  the  inference  that  it 
was  designed  to  be  peremptory  on  the  donee,  the  just  and  reasonable 
interpretation  is,  that  a  trast  is  created  which  is  obligatory,  and 
can  be  enforced  in  equity,  as  against  the  trustee  by  those  in  whose 
behalf  the  beneficial  use  of  the  gift  was  intended." 

Testing  the  provisions  of  the  will  in  the  case  at  bar  by  the  rules 
laid  down  by  the  learned  chief  justice  in  the  above  citation,  we 
have  no  hesitation  in  holding  that  it  was  the  clear  intent  of  the 
testator  to  create  a  trust  in  favor  of  the  children  named  in  the  will; 
and  that  the  language  used  by  the  testator  was  intended  by  him  to 
govern  and  control  the  conduct  of  his  wife  in  the  disposition  of 
his  estate.  Bemembering,  as  was  said  by  Chief  Justice  Marshall 
in  the  case  of  Smith  v.  Belh  6  Pet.  75,  that ''  the  first  and  great 
rule  in  the  exposition  of  wills,  to  which  all  other  rules  must  bend, 
is  that  the  intention  of  the  testator  expressed  in  his  will  shall  pre- 
vail, provided  it  be  consistent  with  the  rules  of  law/'  we  have  no 
hesitation  in  saying  that  it  is  clear  to  us  from  the  language  used  by 
the  testator  that  he  did  not  intend  to  give  his  estate  to  his  wife 
absolutely.  Had  such  been  his  purpose,  why  did  he  take  pains  to 
point  out  so  particularly  what  should  be  done  with  his  estate  when 
his  wife  died  ?  If  he  intended  that  she  should  use  it  as  she  saw  fit 
and  not  to  limit  her  to  the  use  of  the  income  thereof,  and  simply 
intended  to  advise  her  as  to  what  he  thought  she  ought  to  do  with 
what  might  be  left  of  it  at  her  death,  why  did  he  say  that  ''all 
the  proceeds  of  my  said  property  real  and  personal,  goods  and 
chattels,  hereby  bequeathed,"  should  be  divided  equally  among  his 
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children  ?  If  we  give  any  consideration  to  that  part  of  the  testa- 
tor's language  which  follows  the  devise  and  bequest  to  his  wife,  in 
arriving  at  his  intent,  we  are  forced 'to  conclude  that  he  intended 
his  request,  as  to  its  final  distribution  among  his  children,  should 
bind  his  wife.  It  is  clear  that  his  will  was  that  his  children  should 
take  the  property  after  the  death  of  his  wife.  The  language  being 
clearly  suJQScient  to  show  that  such  was  his  will,  his  request  to  bis 
wife  to  so  distribute  his  property  must  be  construed  as  directory, 
and  not  simply  as  advisory. 

By  the  Court, —  The  judgment  of  the  Circuit  Court  is  afiSrmed. 

Note  by  the  Rbfortbr.  —  See  Foom  y.  WhUmore,  83  N.  T.  405  ;  s.  c.  37 
Am.  Rep.  572.  In  Mu^for  v.  ffemtUm,  78  Ky.  123,  the  clauses  in  question 
were  as  follows : 

"  Fourth.  I  give  and  bequeath  to  my  beloved  wife  Elizabeth  Jane  Hemdon 
the  farm  upon  which  I  now  reside  together  with  the  remainder  of  my  prop- 
erty after  taking  out  the  legacies  above  named  during  her  life-time  or  while 
she  remains  luv  widow,  which  I  desire  she  shall  manage  and  control  for  the 
benefit  of  herKclf.  and  mine  and  her  children,  and  at  her  death,  or  the  termi- 
nation of  her  widowhood,  it  is  mj  desire  that  said  property  may  be  equally  di- 
vided among  my  children,  after  charging  my  three  eldest  sons  with  the  sum  of 
«leven  hundred  dollars  each,  as  aforesaid. 

*'  Fifth.  It  is  my  desire  that  the  property  of  which  I  may  die  possessed  after 
the  payment  of  the  legacy  of  eleven  hundred  dollars  to  my  son,  John  Chap- 
num,  shall  be  kept  together,  my  younger  children  receive  an  education  equal 
with  what  my  three  eldest  sons  have  received,  and  made  equal  with  them  in 
a  horse,  saddle  and  bridle,  and  every  thing  else  I  have  given  them,  after 
which  I  desire  an  equal  division." 

The  court  said :  "  But  the  widow  of  P.  F.  Hemdon  did  not  take  an  absolute 
estate,  and  this  fact  distinguishes  this  case  from  the  cases  suprti. 

**  The  bequest  to  her  was  coupled  with  the  '  desire '  that  she  should  manage 
and  control  the  property  bequeathed  for  the  benefit  of  his  children  and  hers, 
jind  that  it  should  be  kept  together  for  the  purpose,  first,  of  supporting  her 
And  the  children  residing  with  her,  and  giving  them  an  education  equal  with 
that  given  his  elder  sons,  and  then  for  distribution  in  the  manner  therein  di- 
rected, and  finally  that  she  should  as  his  executrix  carry  out  the  provisions  of 

his  will. 

*'  The  first  part  of  the  fourth  item  of  the  will  is  sufficient  to  vest  in  the 
widow  an  absolute  estate  for  life  or  during  her  widowhood,  and  there  are  no 
words  following  the  gift  which  expressly  limit  it ;  but  both  in  this  and  in  the 
succeeding  item  the  '  desire '  of  the  testator  that  she  shall  manage  and  control 
the  property,  not  for  her  own  benefit  alone,  but  for  the  benefit  of  his  and  her 
cliildren  as  well,  is  three  times  distinctly  and  unequivocally  expressed,  and 
after  reading  these  two  items  no  doubt  can  remain  that  he  intended  that  his 
wife  and  his  and  her  children  should  enjoy  his  bounty  in  common.     He  made 
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no  oilier  proTision  for  tlie  nnrtnre  and  education  of  the  cliildren,  and  finally 
eliargeB  her  as  his  executrix  to  cariy  out  the  provisions  of  his  will. 

"  '  It  frequently  happens  that  an  ahsolnte  gift  of  property  is  made  to  a  per- 
son by  will,  accompanied  by  expressions  indicating  a  wish  on  the  part  of  the 
testator  that  certain  other  parties  should  participate  in  the  beneficial  enjoy- 
ment. The  strong  disposition  of  the  courts  to  give  effect  to  the  intentions  of 
testators  has  given  rise  to  a  species  of  trusts  founded  on  expressions  of  this 
nature,  and  differing  in  some  respects  from  absolute  trusts.  These  recommend- 
atory trusts  will  be  enforced  in  favor  of  the  particular  objects  or  purposes 
thus  designated,  although  they  will  be  insufficient  to  impress  the  gift  with  the 
character  of  a  trust  generally/  etc.     Hill  Trustees,  71. 

"  This  doctrine  has  been  carried  to  great  lengths.  Thus  the  words  '  desire/ 
'will  and  desire/  'request/  'wish  and  request/  'entreat/  'recommend/ 
'hope/  'in  the  fullest  confidence/  'not  doubting/  'trusting  and  wholly  con- 
fiding/ have  been  considered  sufficient  to  raise  a  trust  where  the  subject  and 
object  of  the  trust  are  sufficiently  certain.     Hill  Trustees,  71 ;  Perry  Trusts, 

§113. 

"  '  In  modem  times,'  says  Mr.  Hill,  '  a  strong  disposition  has  been  indicated 

on  the  part  of  the  judges  not  to  extend  the  doctrine  of  raising  a  trust  upon 

words  of  recommendation,  etc.,  etc.,  but  as  far  as  the  authorities  will  allow,  to 

give  the  words  their  natural  and  ordinary  effect,  unless  it  be  clear  that  they 

are  intended  to  be  used  in  a  peremptory  sense.'    Id.  72. 

"  That  the  words  used  by  the  testator  in  this  case  were  meant  to  be  peremp- 
tory we  entertain  no  doubt.  Tlie  testator  was  confiding  his  whole  estate  to  his 
widow,  and  looked  to  her  to  support  and  educate  his  infant  children  and  to 
preserve  the  estate  that  it  might  be  used  to  equalize  them  with  his  elder  chil- 
dren for  whom  he  had  already  partially  provided.  This  is  wholly  inconsistent 
with  the  idea  that  he  intended  to  leave  these  interests,  about  which  he  evi- 
dently felt  the  deepest  concern,  to  the  uncontrolled  discretion  of  his  widow, 
and  while  we  recognize  the  modem  inclination  of  the  oourts  to  restrict  rather 
than  to  extend  the  doctrine  of  precatory  trust  as  wise  and  salutary,  we  do  tiot 
hesitate  to  declare  that  this  testator  intended  to  impose  a  trust  upon  his  widow, 
jknd  to  make  it  her  duty  to  hold  and  use  the  property  bequeathed  to  her  for  the 
purposes  to  which  he  desired  it  to  be  applied." 

A  testator  gave  his  wife  all  his  real  and  personal  estate,  "  to  her  sole  usr, 
benefit  and  disposal,"  and  provided  that  "  whatever  may  be  left  of  my  estate, 
if  any,  she  may,  by  will  or  otherwise,  g^ve  to  those  of  my  heirs  that  she  may 
think  best,  she  knowing  my  mind  upon  that  subject.  I  am  willing  to  leave 
the  matter  entirely  with  her,  feeling  satisfied  that  Klie  will  do  as  I  have  re- 
quested her  to  in  the  matter.  Held,  that  the  wife  took  the  entire  estate  abso< 
lutely,  with  absolute  right  of  disposition.     Davis  v.  MaUeyy  134  Mass.  588 

In  MeCrea/ry  v.  Bums,  17  S.  C.  45,  the  provisions  of  the  will  were:  **  I  de 
sire  that  the  land  and  other  property  remaining  shall  continue  in  the  posses- 
sion of  my  beloved  wife  L.  during  her  life,  believing  she  will  make  use  of  it 
to  the  best  advantage  for  the  benefit  of  our  children  as  well  as  her  own  com- 
fort. At  her  death,  I  wish  the  property  sold  and  an  equal  division  made.  If 
it  F.lionld  be  deemod  advisable  by  the  executors  to  dispose  of  or  exchange  the 
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property,  I  authorise  them  to  do  bo,  having  confidence  that  they  will  in  all 
things  consult  the  best  interest  of  the  family."  The  widow  was  executrix. 
SM,  that  under  the  will  construed  as  a  whole  L.  took  only  a  life-estate,  with 
no  power  of  consuming  the  corpus  and  without  any  trust  during  her  life,  en- 
forceable by  the  courts,  in  favor  of  the  children.-    The  court  said: 

"  With  some  hesitation  we  concur  with  the  Circuit  judge  in  taking  the  view 
that  Leah  Bums  was  simply  a  life-tenant,  and  as  such  trustee  of  the  property 
for  the  children  as  renudnder-men.  No  such  trust  for  the  children  was  cre- 
ated in  Leah  during  her  life,  as  the  court  would  compel  her  to  execute.  The 
purposes  were  too  vague  and  uncertain,  and  the  word  '  believing '  was  not  in- 
tended to  be  more  than  precatory. 

**  Without  going  into  the  numerous  authorities  upon  the  subject,  we  content 
ourselves  by  citing  the  remarks  of  Mr.  Justice  Story:  *  The  doctrine  of  con- 
struing expressions  of  recommendation,  confidence,  hope,  wish  and  desire  into 
positive  and  peremptory  commands  is  not  a  little  difficult  to  be  maintained,  upcn 
a  sound  principle  of  interpretation  of  the  actual  intentions  of  a  testator.  It 
can  scarcely  be  presumed  that  every  testator  should  not  clearly  understand  the 
difference  between  such  expressions  and  words  of  positive  direction  and  com- 
mand, and  that  in  using  the  one  and  omitting  the  other  he  should  not  have  a 
determined  end  in  view.  It  will  be  agreed  on  all  hands,  that  when  the  inten- 
tion  of  the  testator  is  to  leave  the  whole  object,  as  a  pure  matter  of  discretion, 
to  the  free  will  and  pleasure  of  the  party  enjoying  his  confidence  and  favor, 
and  when  his  expressions  of  desire  are  intrusted  as  mere  moral  suggestions  to 
excite  and  aid  that  discretion,  but  not  absolutely  to  control  and  govern  it.  then 
the  language  cannot  and  ought  not  to  be  held  to  create  a  trust.  Now  words 
of  recommendation  and  others  precatory  in  their  nature  imply  that  very  dis- 
cretion as  contradistinguished  from  peremptory  orders,  and  therefore  ought  to 
be  so  construed,  unless  a  different  sense  is  irresistibly  forced  upon  them  by 
the  context.  Accordingly  in  more  modem  times  a  strong  disposition  has  been 
indicated  not  to  extend  this  doctrine  of  recommendatory  trusts,  but  as  far  as 
the  authorities  will  allow,  to  give  to  the  words  of  wills  their  natural  and  ordi- 
nary sense,  unless  it  is  clear  that  they  are  designed  to  be  used  in  a  peculiar 
sense.*  2  Story  Eq.  Jur.,  §  1069  ;  Hdrdinff  v.  Qlifnn,  2  White  &  Tudor  Eq. 
Cas.  1888  and  notes;  Lesene  v.  Witt^,  5  S.  C.  450.** 

In  Jfuuorie  Bank  v.  Saynor,  L.  R.,  7  App.  Cas.  821  (Privy  Council),  a  tes- 
tator gave  his  widow  the  whole  of  his  property,  "  feeling  confident  that  she 
will  act  justly  to  our  children  when  no  longer  required  by  her."  BM,  that 
no  trust  was  created.    The  court  said : 

"  Passing  to  the  merits  of  the  case,  their  lordships  are  of  opinion  that  the 
current  of  decisions  now  prevalent  for  many  years  in  the  Court  of  Chanceiy 
shows  that  the  doctrine  of  precatory  trusts  is  not  to  be  extended  ;  and  it  is  suf- 
ficient for  that  purpose  to  refer  to  the  judgments  given  by  Lord  Justice  Jambs 
in  the  case  of  La/mbe  v.  Fames,  L.  R.,  17  Eq.  820,  and  by  Sir  Oboroe  Jessbl 
in  the  case  of  In  re  ffuUchinsan  and  Tenant,  8  Ch.  Div.  540.  They  are  further 
of  opinion,  that  if  the  doctrine  of  precatory  trusts  were  applied  to  the  present 
case,  it  would  be  extended  far  beyond  the  limits  to  which  any  previous  case 
has  gone.     No  case  has  been  cited,  and  probably  no  case  could  be  cited,  in 
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which  (he  doctrine  of  precatozy  tmsto  has  been  held  to  prevail  when  the  prop- 
erty aaid  to  be  given  over  is  onlj  given  when  no  longer  required  by  the  first 
taker. 

"  Now  these  rules  are  dear  with  respect  to  the  doetiine  of  precatory  trusts, 
that  the  words  of  gift  used  by  the  testator  most  be  such  that  the  court  finds 
them  to  be  imperative  on  the  first  taker  of  the  property,  and  that  the  subject 
of  the  gift  over  must  be  well  defined  and  certain.  If  there  is  uncertainty  as 
to  the  amount  or  nature  of  the  property  that  is  given  over,  two  difficulties  at 
once  arise.  There  is  not  only  difficulty  in  the  execution  of  the  trust  because 
the  court  does  not  know  upon  what  property  to  lay  its  hands,  but  the  uncer- 
tainly in  the  subject  of  the  gift  has  a  refiex  action  upon  the  previous  words, 
and  throws  doubt  upon  the  intention  of  the  testator,  and  seems  to  show  that 
he  could  not  possibly  have  intended  his  words  of  confidence,  hope,  or  what- 
ever they  may  be, — his  appeal  to  the  conscience  of  the  first  taker, —  to  be  im- 
perative words. 

"  In  this  case  nothing  is  given  over  to  the  children  of  the  testator  except  by 
an  expression  of  confidence  in  his  wife  tliat  she  will  deal  justly  in  dividing 
the  property  among  them,  and  that  she  will  do  it  when  the  property  is  no 
longer  required  by  her.  If  the  testator  had  given  to  his  children  such  prop- 
erty as  was  not  required  by  his  wife,  or  if  he  liad  given  over  his  property  if  it 
was  not  required  by  his  wife,  the  gift  over  would,  according  to  a  very  well- 
known  and  well-established  class  of  cases,  have  been  void,  because  of  the  un- 
certainty. It  would  have  been  void,  not  merely  because  the  words  of  gift 
over  were  precatory  only,  but  it  would  have  been  void  notwithstanding  that 
the  most  direct  and  precise  words  of  g^ft  over  might  be  used.  '  Their  lord- 
ships think  that  substantially  the  words  '  when  no  longer  required  by  her ' 
must  in  this  will  be  taken  to  have  the  same  meaning  as  if  he  had  said,  '  I  give 
to  my  children  so  much  as  is  not  required  by  her.'  Considering  the  nature  of 
the  property,  which  includes  a  number  of  articles  as  to  some  of  which  the  use 
is  equivalent  to  the  consumption ;  to  the  nature  of  the  first  gift,  which 
although  not  expressed  in  terms  to  be  an  absolute  gift,  is  quite  unlimited,  and 
is  legally  an  absolute  gift ;  and  to  the  fact  that  the  first  gift  is  only  cut  down 
by  words  which  do  not  constitute  a  direct  gift,  but  are  to  operate  through  an 
influence  upon  the  conscience  and  feelings  of  the  wife,  their  lordships  cannot 
come  to  any  other  conclusion  than  that  the  testator  intended  his  wife  to  use 
the  property  according  to  her  requirements.  That  is  equivalent  to  an  absolute 
gift  to  the  wife." 

In  CoUon  v.  CoUon,  U.  S.  Qicait  Court,  District  of  California,  September  22, 
1884,  the  will  provided:  **  I  give  and  bequeath  to  my  said  wife,  Ellen  M.  Colton, 
all  my  estate,  real  and  personal,  of  which  I  shall  die  seised,  or  possessed  or 
entitled  to.  I  recommend  to  her  the  care  and  protection  of  my  mother  and 
sister,  and  request  her  to  make  such  gift  and  provision  for  them,  as  in  her 
judgment  will  be  best."  HM,  that  this  provision  is  not  an  absolute  gift 
or  bequest  in  trust  for  the  mother  and  sister  of  the  testator. 

Sawyer,  J.,  said  :  "  The  question  is,  does  this  will  create  a  trust  in  favor 
of  complainant  ?  Do  the  recommendations  and  requests,  found  in  the  will 
give  an  absolute  legacy  to  the  complainant  out  of  the  estate,  and  do  they  con- 
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tititate  an  impenttive  command  to  make  tbe  proyision,  or  is  tlie  matter  left  to 
the  discretion  of  the  surriTlng  wife,  as  sole  deviaee  and  legatee,  to  act  in  the 
matter  as  her  judgment  and  feelings  shall  dictate  ?  It  cannot  be  denied  that 
the  earlier  English  decisions,  and  a  few  of  the  earlier  cases  in  this  countiy,  go 
a  long  way  toward  sostaining  the  claim  set  up  by  the  complainant.  But  later 
oases,  both  in  ElnglAud  and  the  United  States,  considerably  limit  the  construe-' 
tion  given  by  the  earlier  decisions  to  precatory  words  of  a  will,  or  words  of 
Inquest  or  recommendation,  and  some  of  them,  especially  in  this  country,  fall 
little  short  of  repudiating  and  altogether  overruling  the  earlier  cases." 

"The  most  favorable  rule  for  complainant,  now  recognized,  that  can  be  de- 
duced from  the  body  of  the  English  authorities,  is  doubtless,  that  stated  by 
Lord  Lanodals  in  Knight  v.  Knight,  8  Beav.  178,  where  he  said  :  '  As  a 
general  rule,  it  has  been  laid  down,  that  where  property  has  been  given 
absolutely  to  any  person,  and  the  same  person  is,  by  the  giver,  who  has  power 
to  command,  been  recommended,  or  entreated,  or  wished,  to  dispose  of  that 
property  in  favor  of  another,  the  reoonmiendation,  entreaty,  or  wish,  should  be 
held  to  create  a  trust :  1.  If  the  words  are  so  used,  that  upon  the  whole,  they 
ought  to  be  construed  as  imperative  ;  2,  if  the  subject  of  the  recommendation, 
or  wish  be  certain ;  and  8,  if  the  objects,  or  persons  intended  to  have  the 
benefit  of  the  recommendation,  or  widh,  be  also  certain  : '  See  44  Am  Dec. 
872,  note  to  Harriaon  v.  HaTrUan'a  Adm*r,  2  Gratt.  1.  On  the  contrary  in  the 
language  of  Story  :  '  Wherever  therefore  the  objects  of  the  supposed  re- 
commendatory trusts  are  not  certain  or  definite ;  wherever  the  property  to 
which  it  is  to  attach  is  not  certain  or  definite  ;  wherever  a  clear  discretion  or 
choice  to  act,  or  not  to  act,  is  given  ;  wherever  the  prior  dispositions  of  the 
property  import  absolute  and  uncontrollable  ownership ;  in  all  such  cases 
courts  of  equity  will  not  create  a  trust  from  words  of  this  character  :  *  2  Stoiy 
£q.  Jur.,  §  1070;  see  also,  ffotoard  v.  Garun,  109  U.  S.  738-4,  citing  and 
recognizing  the  rule  as  stated  by  Story,  and  2  Pbmeroy  Eq.  Jur.,  ^  1014- 
1017,  where  the  subject  is  well  discussed." 

"  It  is  clearly  language  of  recommendation  and  request,  leaving  the  matted 
to  the  discretion  and  judgment  of  his  surviving  wife  to  carry  out  his  sugges- 
tion, or  not,  or  to  such  extent,  as  seems  to  her  best,  according  to  th^  dictates 
of  her  own  discretion  and  judgment.  Such  is  the  plain  import  of  the  words, 
as  they  would  ordinarily  be  understood,  when  taken  by  themselves,  and  con- 
sidered by  the  great  mass  of  English  speaking  people,  without  reference  to 
strained,  artificial  or  technical  rules  of  construction.  They  are.  as  it  seems 
to  me,  so  plain  to  the  common  mind  as  not  to  need  interpretation.  But  when 
we  come  to  call  in  other  elements  recognized  by  the  rules  of  construction  here- 
iof ore  adopted  by  the  cotirts,  for  the  purpose  of  aiding  in  converting  the  re- 
commendation and  request  into  a  command  or  gift,  we  still  find  that  all  these 
elements  except  one,  the  certainty  as  to  the  objects,  are  wanting.  The  testa- 
tor, manifestly,  understood  the  force  of  language.  He  knew  well  wliat 
language  to  use  to  express  his  intention  to  make  a  devise  or  bequest.  There 
is  no  uncertain  sound  in  *  I  give  and  bequeath  to  my  wife,  Ellen  M.  Colton.  all 
of  the  estate,  real  and  personal,  of  which  I  shall  die  seised  or  possessed.'  If 
he  had  intended  to  make  a  gift,  bequest  or  devise  to  his  mother  and  sister,  he 


I 


JANJJASiX  TERM,  1884,  499 

Brunn  v.  Schuett. 


r;ertainly  knew  in  what  language  to  express  that  intent,  and  he  would  have 
Raid  so,  and  how  much.  He  has  expressed,  in  specific  language,  no  in^ntijbn 
to  give  to  them  directly,  or  to  anj  one,  in  trust,  for  them,  any  pottion  of  Ills 
estate;  or  if  any.  portion  ^hat  particular  portion^  or  how  mucjb.  .  H^  has 
simply  used  words  of  Tecommendation,  and  request,  to  his  sole  devised  and 
legatee,  and  left  the  whole  matter,  in  express  terms,  to  her  judgment. ,  This 
is  the  plain  natural  meaning  of  his  language,  when  taken  by  itself,  or  wtien 
^nsidered  in  connection  with  all  the  other  language  of  the  will,  Wheu^we 
consider  the  concise,  clear  and  specific  language  of  this  brief  will,  in  ail  its 
other  parts,  it  seems  impossible  that  the  testator  should  hJEive  used' words  of 
mere  recommendation,  and  request  to  his  wife,  committing  the  whole  matter, 
HA  to  the  gifts  and  prorisions  for  them,  in  express  terms,  to  her  judgment ; 
tbftt  he  should  have  requested  her  to  make  the  gift,  when  he  intended  to  mal^e 
a  gift,  legacy  or  devise  to  them  himself,  when  he  intended  to  command. 

**  It  is  urged  on  the  part  of  the  claimant,  that  in  this  class  of  cases,  a  wish 
expressed,  or  a  simple  request,  to  the  devoted  and  obedient  wife,  is  equivalent 
to  a  command.  This  when  voluntarily  recognized  as  an  obligation  by  the 
"(rife,  in  the  aifaire  of  married  life,  may  be  a  very  proper  and  salutary  principle 
And  practice  in  marital  polity  and  domestic  etiquette  ;  but  it  is  too  roibanti^, 
too  largely  deficient  in  the  aanotiona  of  the  obligations  of  positive  law,  too 
iQoee  and  uncertain,  to  be  adopted  by  the  courts,  as  a  rule  of  law,  by  whicb 
large  estates  are  to  be  distributed  in  opposition  to  the  plain,  ordinary,  actual 
matter-of-fact  sense  of  the  words  of  a  will.  As  to  myself,*  I  fully  concur  witli 
Vice-Chancellor  Hart,  in  his  observations  in  Sale  v.  Moore,  1  Sim.  540,  '  that 
tlxe  first  case  that  construed  words  of  recommendation  into  a  oommtfnd  made 
a  will  for  the  testator;  for  every  one  knows  the  distinction  between  them.' 
He  further  adds,  that '  the  current  of  authorities  of  lafe  years  has  been  against 
i^nverting  the .  legatee  into  a  trustee  :  *  See  44  Am.  Dec.  878,  note.  In  mj 
judgment,  to  hold  that  the  precatory  words  and  words  of  recommendation, 
found  in  the  will  of  the  late  Qeneral  Colton,,  create  an  indefinite  trust  in  an 
unascertained  and  uncertain  qttantum  ot  the  estate  of  the  deceased  in  the 
hands  of  Mrs.  Colton,  for  the  benefit  of  the  motber  and  sister  of  the  testator, 
would  be  to  make  a  will  for  the  deceased  ;  and  not  to  execute  the  will  mad* 
l^him." 


Befkn  V.  ScHtrirPT. 

(WWi8.981.) 

Cfift — diUverjf — release  of  mortgage. 

A  father  signed  a  release  of  a  note  and  mortgage  executed  by  his  daughter, 
put  it  with  them  in  his  safe,  and  it  remained  there  till  his  death.  Shortly 
after  signing  the  release  he  made  his  will,  giving  the  daughter  a  much 
larger  amount.    Held,  that  the  release  did  not  take  effect  for  want  of 

•   delivery.    {See  note,  p.  606.) 
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FOBEGLOSUBK   The  head-note  states  the  case.   The  defendant 
had  judgment  below. 

B.  P.  Smith  and  Naih.  P$r$les  S  Sons,  for  appeUants. 
(Mnhamen,  SjflvesUr,  Schmb&r  S  Jones,  for  respondent 

Cassoday,  J.  The  court  found  that  the  note  and  mortgage  of 
tlySOOy  executed  by  Caroline,  and  here  sought  to  be  forecloaed,  had 
been  released  and  discharged  by  her  father  during  his  life-time. 
By  his  will  the  testator  left  to  Caroline  a  legacy  of  tSyOOO,  and  it 
is  claimed  that  she  is  entitled  to  this  amount,  and  that  in  addition, 
the  note  and  mortgage  must  be  regarded  as  released. 

[Omitting  a  point  not  decided.] 

As  suggested,  the  release  was  executed  by  the  testator  about  two 
weeks  prior  to  the  time  he  executed  the  wilL  He  never  delivered 
it  to  Caroline,  nor  any  one  in  her  behalf,  but  retained  it  in  his  own 
possession  until  the  time  of  his  death.  Did  the  mere  fact  of  its 
execution  operate  instanter  as  a  discharge,  satisfaction  and  extin- 
guishment of  the  note  and  mortgage  F  If  it  did,  then  it  is  very 
certain  that  the  note  and  mortgage  had  no  legal  existence,  either 
at  the  time  of  making  the  will  or  at  the  time  of  the  testator's  death, 
and .  hence  could  not  pass  to  his  executor  as  a  part  of  his  estate. 
If  it  did  not  have  that  efTect,  then  it  is  equally  certain  that  it  con- 
tinued as  a  subsisting  claim  in  favor  of  tiie  testator,  and  against 
Caroline  and  her  land,  up  to  the  time  of  his  death.  Assuming 
that  the  note  and  mortgage  did  so  continue  to  be  the  property  of 
the  testator  to  the  time  of  his  death,  then  certainly  they  thereupon 
passed  to  his  executor  as  a  part  of  his  estate,  unless  the  mere 
execution  of  the  will  containing  the  legacy  to  Caroline,  and  its 
going  into  effect  by  the  death  of  the  testator  operated  as  a  discharge, 
satisfaction  and  extinguishment  of  the  note  and  mortgage.  Is  such 
the  law,  or  the  legal  presumption,  in  the  absence  of  any  thing  in 
the  will  to  indicate  such  an  intent  F  In  Richets  v.  Livingston,  2 
Johns.  Cas.  97 ;  1  Am.  Dec.  158,  it  was  said  in  the  leading  opinion, 
and  in  effect  held  by  the  whole  court,  that  '*a  legacy  to  one  who  at 
the  date  of  the  will  is  indebted  to  the  testator  does  not  release  or 
extinguish  the  debt,  unless  it  appears  to  be  so  intended  on  the  face 
of  the  will."  That  language  was  quoted  and  sanctioned  by  Savagb, 
C.  J.,  in  a  ciase  where  the  legacy  was  from  a  father  to  a  daughter, 
as  here.    Clarke  v.  Bogardus,  12  Wend.  67.   To  the  same  effect  are 
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Oarey  t.  Ooodinge,  3  Brown  Ch.  110 ;  Byrn  v.  Oodfrey,  4  Ves.  Jr. 
6 ;  Chester  y.  Vrwick,  23  Beav.  404 ;  Strong's  Bhir  t.  Bass^  35  Penn. 
St  333;  Blackler  v.  ^oo^/,  114  Mass.  24;  FTr^A^'^  ^^t^^m/,  89  Penn. 
St  70. 

On  the  other  hand  it  has  been  held,  by  courts  of  great  ability, 
that  a  mere  naked  legacy  to  one  indebted  to  the  testator  at  the  date 
of  the  will,  with  nothing  upon  the  face  of  the  instrument  to  indi- 
cate the  contrary,  raises  a  mere  presumption  that  such  legacy  was 
not  intended  as  a  release  or  extinguishment  of  the  debt,  and  hence 
that  such  presumption  may  be  overcome  by  extrinsic  evidence. 
Zeigler  v.  £ckert,  6  Penn.  St.  13 ;  47  Am.  Dec.  428 ;  Wilmot 
V.  Woodhouse,  4  Brown  Gh.  227 ;  Eden  t.  Smyth,  5  Yes.  Jr.  341 ; 
SorrelWs  Ea^r  y.  SorreUe,  5  Ala.  245  ;  Snyder  v.  War  basse,  UN. 
J.  Eq.  464 ;  Brokaw  y.  Hudson^s  Ez'rs,  27  id.  135  ;  Sayre  v.  Sayre, 
32  id.  61.  This  was  put  by  Gibsok,  C.  J.,  in  .Zeigler  v.  Eckert, 
supra,  upon  the  ground  that  parol  evidence  was  not  admitted  to 
control  the  will,  nor  to  raise,  but  only  to  rebut  an  equity,  or  to 
repel  such  rebutting  evidence.  That  case  seems  to  belong  to  a  dis- 
tinct class.  Mc Outre  y.  Adams,  8  Penn.  St.  286.  In  Chester  y. 
Urwick,  supra,  the  learned  master  of  the  rolls  said  it  was  very  dan- 
gerous to  carry  the  principle  of  admitting  extrinsic  evidence  a  step 
further  than  in  Eden  v.  Smyth,  supra  (which  was  long  before  the 
statute),  as  the  result  would  be  in  most  cases  to  completely  alter 
the  e£Fect  and  operation  of  a  will  by  parol  evidence. 

Where  a  legatee  named  in  a  will  is  actually  indebted  to  the  testa- 
tor by  note  and  mortgage  at  the  time  of  making  the  will,  and  con- 
tinues to  be  so  indebted  up  to  the  time  of  the  testator's  death,  and 
there  is  nothing  in  the  will  to  indicate  an  intention  to  release,  satisfy 
or  extinguish  the  debt,  and  in  addition  give  to  the  debtor  the  whole 
amount  of  the  legacy,  it  may  be,  and  to  my  mind  is  a  serious,  if 
not  a  very  doubtful  question,  whether,  since  the  statute  requiring 
wills  of  personal  property  to  be  in  writing  and  formally  executed, 
extrinsic  evidence  should  be  admissible  to  prove  such  unexecuted 
intention  to  satisfy  and  extinguish  the  debt,  and  thus  correspond- 
ingly increase  the  amount  of  the  legacy.  But  it  is  unnecessary  here 
to  determine  the  question  for  assuming  that  such  evidence  was 
admissible,  and  assuming  for  the  present  also  that  the  execution  of 
the  release  was  not  a  satisfaction  and  extinguishment  of  the  note 
and  mortgage,  still  there  is  no  evidence  of  any  thing  said  or  done 
by  the  testator  at  the  time  of  making  the  will,  nor  at  any  time 
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thereaf ter,  sofScient  to  rebut  the  presamption  that  the  legacy  waa 
not  intended  to  be  paid  in  full,  nor  to  rebut  the  presumption  that 
it  was  not  intended  as  a  satisfaction  and  extinguishment  of  the  note 
and  mortgage.  On  the  contrary^  the  declarations  of  the  testator 
during  the  time  indicated  a  purpose  on  his  part  to  have  the  amount 
of  the  note  and  mortgage  deducted  from  the  legacy. 

But  the  doubt  above  indicated  does  not  at  all  trench  upon  the 
right  of  showing  by  parol  evidence  that  a  testator  during  his  life 
actually  surrendered^  satisfied  and  extinguished  a  debt  in  favor  of 
himself  and  against  one  who  turns  out  to  be  a  legatee.  The  ques- 
tion therefore  remains,  whether  ihe  release  executed  prior  to  the 
will  was  in  fact  a  satisfaction  and  extinguishment  of  the  note  and 
mortgage.  The  learned  counsel  for  the  defendants  strenuously  con- 
tend that  the  release  was  binding  upon  the  father  and  his  estate  as 
a  voluntary  settlement,  notwithstanding  it  was  never  delivered. 
In  support  of  this,  counsel  cite  Perry  on  Trusts  and  numerous 
cases  there  cited,  to  the  effect  that  if  a  party  execute  a  voluntary 
settlement  by  deed  it  will  be  binding  upon  the  settlor,  although  he 
never  parts  with  it,  but  keeps  it  in  his  possession  until  his  death. 
Sections  103, 104.  In  some  of  these  cases  there  were  deeds  of  trust ; 
in  some  the  deeds  were  delivered  to  or  for  the  benefit  of  the  person 
intended;  in  some  the  dee^ds  remained  in  the  possession  of  the 
maker,  with  direction  to  some  one  to  deliver  or  record  ;  in  some  the 
deed  was  direct  to  the  beneficiary ;  and  in  some  it  was  held  that  the 
seal  imported  a  consideration,  the  recitals  a  delivery,  and  the  benefit 
implied  an  acceptance.  These  cases  have  a  bearing  upon  the  ques- 
tions here  involved,  but  seem  to  be  too  remote  to  require  specific 
analysis.  To  indicate  the  more  recent  rulings  of  the  English  courts, 
it  may  be  well  to  mention  specially  In  re  Way*8  Trusts,  2  De  G.,  J. 
&  S.  371,  and  the  cases  cited  in  Oarnsey  v.  Mundy,  24  N.  J.  £q.  243. 

In  Wilmot  v.  Woodhause,  4  Brown  Gh.  227,  the  court  seemed  to 
be  of  opinion  that  the  testator  did  not  mean  to  insist  upon  the 
bond,  but  it  was  said  that  if  the  testator  desired  to  cancel  the  bond 
he  should  have  shown  his  intention  so  to  do  by  tearing  off  the 
seal. 

In  Byrne  v.  Godfrey,  4  Yes.  Jr.  6,  the  testator  had  declared  tti 
his  executor  that  he  never  meant  to  call  for  payment  of  a  promissory 
note  which  he  held  against  his  debtor,  but  it  was  held  to  be  a  part 
of  the  assets  of  his  estate,  which  were  insutficient  for  the  legacies — 
a  charge  on  the  real  estate  having  failed  for  want  of  a  proper  attestii^ 
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tion  of  the  will.  The  lord  chancellor  obserred  :  ' '  It  is  not  an  actual 
release  at  any  one  given  time,  so  thut  I  can  state  that  the  debt  was^ 
gone  by  the  act  of  the  person  to  whom  it  was  due ;  nor  is  it  a  legacy. 
♦  ♦  ♦  I  wish  I  could  have  decided  the  other  way,  for  it  is  clear 
what  the  intention  was  ;  but  the  great  danger  of  the  case  makes  it 
impossible."  * 

In  Tuffnell  v.  Constable,  8  Sim.  69,  the  testator  held  a  bond 
against  T.  for  £1,200,  And  indorsed  and  signed  thereon  these  words; 
"  I  do  this  day  forgive  the  Rev.  T.  the  sum  of  £700,  part  of  the 
within  named  sum  of  £1,200,  for  which  he  is  indebted  to  me;  and  I 
hereby  acquit  him  of  this  bond  upon  the  payment  of  the  sum  of  £500,' 
with  interest  upon  the  whole  till  the  same  be  paid  off.  In  consequence 
of  this  gift  I  have  revoked,  by  codicil  of  this  date,  a  former  bequest 
to  the  amount  of  the  said  sum  of  £700.  Subsequently,  he  made 
another  will,  which  was  admitted  to  probate,  but  it  contained  no 
reference  to  the  plaintiff  ;  and  it  was  held  that  the  release  was  with-> 
out  consideration,  and  could  not  be  sustained  in  equity. 

In  CJiesier  v.  Urtaick,  23  Beav.  404,  the  testator  left  a  legacy  of 
£1,000  to  B.  F.  B.,  who  was  at  the  time  indebted  to  him  upon  d 
bond.  Afterward  the  testator  drew  out  in  his  own  handwriting  a 
list  of  legacies  which  he  proposed  to  give,  by  way  of  a  codicil  to  hid 
will.  In  this  list  he  proposed  to  give  R.  F.  B.  £8,000,  to  be  made 
up  in  part  by  the  bond  and  the  above  legacy,  but  which  codicil  was 
never  executed  nor  proved  as  a  testamentary  act ;  and  it  was  held 
by  the  master  of  the  rolls  that  the  bond  was  not  released,  and  that 
R.  F.  B.  took  the  legacy  subject  to  the  payment  of  the  debt. 

In  Pennsylvania  it  was  held,  that  in  order  ^'  to  discharge  a  debli 
due  on  promissory  notes,  by  way  of  a  gift  to  the  debtor,  a  releasci 
under  seal,  or  for  a  consideration,  or  an  actual  delivery  or  cancella- 
tion of  the  notes  is  essential.  An  intent  so  to  do,  or  instruction^ 
given  for  the  delivery  up  or  destruction  of  the  notes,  will  not  suflBce, 
though  shown  to  have  existed  when  the  creditor  was  making  distribu- 
tion of  his  estate,  and  the  debtor  was  a  favorite  nephew."  In  re 
Campbell,  7  Penn.  St.  100.  This  was  followed  in  McOuire  v.  Adams, 
8  id.  286,  where  it  was  held  that  repeated  declarations  of  satis- 
faction and  refusals  to  receive  pay  by  a  step-mother  did  not  release 
a  debt  from  her  step-son. 

In  Milroy  v.  Lord,  4  De  G.,  F.  &  J.  274,  the  question  wa.-^ 
whether  a  voluntary  settlement  had  been  created  merely  by  a 
gratuitous  and  voluntary  deed-poll,  executed  and  retained  by  the 
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settlor ;  and  Lord  Justice  Tubneb  obserred  that  the  hiw  was  "well 
settled  that  in  order  to  render  a  voluntary  settlement  valid  and 
effectual^  the  settlor  must  have  done  every  thing  which  according  to 
the  nature  of  the  property  comprised  in  the  settlement  was  necessary 
to  be  done  in  order  to  transfer  the  property  and  render  the  settle- 
ment binding  upon  him."  That  language  was  quoted  and  sanctioned 
in  Warrtner  v.  KogerSy  L.  B.^  16  Eq.  340 ;  s.  c,  6  Eng.  (Moak) 
781.     There  it  was  said  to  be  the  one  indispensable  thing  to  give 
validity  to  a  declaration  of  trust,  "  that  the  donor  or  grantor,  or 
whatever  he  may  be  called,  should  have  absolutely  parted  with  that 
interest  which  had  been  his  up  to  the  time  of  the  declaration  ;  should 
have  efTectually  changed  his  right  in  that  respect  and  put  the 
property  out  of  his  power,   at  least  in   the  way  of    interest.*' 
Both  of  these  cases,  and  the  language    quoted,  were  expressly 
sanctioned,  and  certain  other  English  cases  repudiated,  in  the  still 
more  recent  case  of  Bicfiards  v.  Delhridge,  L.  B.,  18  Eq.  Gas.  11; 
8.  c,  9  Eng.  (Moak)  669,  where  D.,  who  was  possessed  of  leasehold 
business  premises  and  stock  in  trade,  shortly  before  his  death  pur- 
ported to  make  a  voluntary  gift  in  favor  of  his  grandson  R,  who 
was  an  infant  and  who  assisted  in  the  business,  by  the  following 
memorandum,  signed  and  indorsed  on  the  lease:     "  This  deed,  and 
all  thereto  belonging,  I  give  to  E.  from  this  time  forth,  with  all 
the  stock  in  trade."    The  lease  was  then  delivered  to  E.'8  mother- 
on  his  behalf,   but  it  was  held  to  be  ineffectual,  and  that  the 
indorsement  contained  no  valid  declaration  of  trust  in  favor  of  E. 
The  substance  of  that  decision  by  the  late  learned  master  of  the 
rolls  is,  that  in  order  to  transfer  property  without  a  valid  consid- 
eration there  must  be  such  acts  as  amount  in  law  to  a  conveyance 
or  assignment,  so  as  to  completely  divest  the  donor  or  settlor  of 
any  further  legal  ownership  in  such  property,  or  else  there  must  bo 
what  is  recognized  as  a  valid  declaration  of  trust.     These  cases 
were  followed  in  Moore  v.  Moore^  10  Eng.  (Moak)  788;  Heariley  v. 
Nichohon,  L.  R.,  19  Eq.  Cas.  233;  8.  c,  11  Eng.  (Moak)  81G. 

The  same  principles  are  sanctioned  by  a  late  and  well-considered 
case  in  New  York,  where  the  intestate  placed  bonds  in  two  envel- 
opes, and  indorsed  and  signed  thereon  a  memorandum  that  they 
belonged  to  his  sons  in  specified  proportions;  but  it  was  held  not 
to  constitute  a  valid  gift  because  there  was  no  delivery,  nor  a 
declaration  of  trust.  Young  v.  Young ^  80  N.  Y.  422;  8.  c,  36 
Am.  Rep.  1534.     The  rule  thus  stated,  as  to  the  necessity  of  delivery, 
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18  in  harmony  with  the  expi-essious  of  this  court  as  to  gifts 
cauM  tnorlis.     Wilcox  v.  Maliewn,  53  Wis.  23. 

Here  the  testator  made  certain  advances  to  his  children  in  May, 
1876.     The  notes  and  mortgages  in  question  were  taken  by  him  in 
the  name  of   Salome,  as  her  share  of  such  advances.     Had  he 
retained  possession  of  them,  the  authorities  cited  by  counsel  for 
defendants  would  have  been  more  applicable,  to  show  that  the 
father  held  them  in  trust  for  Salome.    That  would  have  been  more 
like  a  deposit  in  the  name  of  a  son,  as  in  Oerrish  v.  Neto  Bedford 
Insi.,  128  Mass.  159;  s.  c,  35  Am.  Rep.  365;  where  the  father  was 
held  upon  the  evidence  to  be  a  trustee.     But  there  is  no  evidence 
here  to  indicate  any  intention  of  making  any  advancement  to  any 
of  the  children  after  May,  1876,  unless  it  be  the  excess  in  the  value 
of  the  land  deeded  to  Salome,  over  and  above  the  mortgages. 
Probably  the  legacies  given  by  the  will  differ  in  amouuts  because 
they  were  graduated  with  reference  to  previous  advancements. 
Camp  V.  Camp,  18  Hun,  217.     Certainly  the  amount  of  the  note 
and  mortgage  executed  by  Caroline  cannot  be  regarded  as  an 
advancement  to  her  at  the  time  they  were  taken.     On  the  contrary, 
it  must  be  presumed  that  the  value  of  the  land  then  conveyed  to 
her  was  in  excess  of  what  he  then  intended  to  advance  to  her,  to 
the  amount  of  the  note  and  mortgage  exacted  in  return.     There 
aeems  to  have  been  no  reason  for  making  any  further  advance  to 
her  or  Jacob  at  the  time  the  releases  were  executed,  which  did  not 
exist  in  May,  1876,  and  all  the  time  intervening.    The  fact  that 
the  notes  and  mortgages  were  payable  six  months  after  his  death 
aeeitis  to  indicate  that  it  was  then  his  purpose  to  make  further 
bequests  in  his  will  to  then  aid  the  respective  mortgagors  in  pay- 
ing the  notes  and  mortgages,  as  he  did.     The  precise  motive  which 
induced  the  execution  of  the  releases  two  weeks  before  making  the 
will  is  not  very  apparent.     It  may  be  that  he  thought  there  would 
be  some  difficulty  in  getting  the  mortgages  from  the  records  after 
his  death.     In  our  judgment,  the  evidence  fails  to  show  that  in 
executing  the  releases  he  thereby  intended  they  should  take  imme- 
diate effect,  and  operate  then  as  a  discharge,  satisfaction,  and 
extinguishment  of  each  of  the  uotes  and  mortgages.     On  the  con- 
trary, his  declarations  at  the  time,  as  given  in  the  testimony  of  the 
scrivener,  indicate  that  his  intention  was  that  the  amount  of  the 
note  and  mortgage  against  Caroline  should  be  deducted  from  a  leg- 
acy he  thereafter  proposed  to  give  her  by  will;  and  the  same  witli 
Vol.  XLVIII  —  64* 
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Jacob. :   There  is  really  uo  evidence  of  any  thing  said  at  the  tim& 
indicating  that  the  releases  were  intended  as  advancements. 

In  MerkeVa  Appeal,  89  Penn.  St.  340,  it  was  held  that  an  '*  ad- 
vancement is  a  question  of  intent ;  that  intent  must  be  proved  io 
have  existed  at  the  time  of  the  transaction,  and  by  the  contemporary 
acts  and  declarations  of  the  parties.  Verbal  declarations  of  a 
parent  that  money  for  which  he  held  a  note  or  bond  against  a  child 
was  intended  as  an  advancement  are  insufficient  to  establish  it. 
They  must  be  shown  to  be  a  part  of  the  res  geetce  and  accompimy- 
ing  the  acts  done.*'     Watkins  v.  Youtigy  31  Gratt.  84. 

The  releases  never  took  effect  as  such  for  want  of  delivery. 
They  could  not  operate  as  declarations  of  trust  because  they  did 
not  contain  the  requisite  expressions  for  that  purpose.  For  the 
reasons  given  we  must  hold  that  the  notes  and  mortgages  were  ex- 
isting and  valid  claims  against  the  makers  resi)ectivcly  at  the  time 
of  the  testator^s  death  and  passed  to  his  executor  as  a  part  of  his 
estate.  We  do  not  think  however  that  there  should  have  been 
any  foreclosure  of  the  note  and  mortgage.  The  estate  seems  to 
be  solvent  and  the  equities  of  the  respective  parties  can  readily  be 
adjtisted  in  the  Probate  Court.  There  can  be  no  question  but  what 
the  executor  has  the  right  to  deduct  from  the  legacies  to  Caroline 
and  Jivcoh  the  amounts  of  the  notes  and  mortgages  against  them 
respectively.  Cotirtenay  v.  Williams,  3  Uai*e,  539 ;  Rose  v.  Oauld, 
15  Beav.  180  ;  Rickets  v.  Livingston,  2  Johns.  Cas.  97  ;  1  Am.  Dec. 
158  ;  Strong's  Executor  v.  Bass,  35  Penn.  St.  333. 

By  the  Court.  —  The  judgment  of  the  County  Court  is  reversed, 
and  the  cause  is  repianded  with  direction  to  dismiss  the  complaint, 
but  without  prejudice  to  the  adjusting  of  the  matters  of  difference 
in  the  County  Court  as  above  indicated.  The  costs  of  both  parties 
in  this  court  must  be  paid  out  of  the  estate. 

Judgment  reversed. 

Note  bt  the  reporter.—  In  Basket  v.  HasseU,  107  U.  S.  002;  108  id.  267,  the 
owner  of  a  certificate  of  deposit  payable  to  his  order,  daring  his  last  sickness  in 
apprehension  of  death  wrote  thereon  this  indorsement  to  which  he  signed  his 
name  :  "  Pay  to  Martin  Basket,  no  one  else,  then  not  till  my  death.  My  life 
seems  to  be  uncertain.  I  may  live  through  this  spell.  Then  I  will  attend  to 
it  myself."  He  then  delivered  the  certificate  to  Basket.  Held  not  a  valid 
donatio  mortis  causa,  and  that  the  administrator  of  C.  was  entitled  to  the  cer- 
tificate. If  the  gift  does  not  take  effect  as  an  ezecated  and  complete  transfer 
to  the  donee  of  possession  and  title,  either  legal  or  equitable,  daring  the  life 
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of  the  donor,  it  is  a  testamentaiy  disposition  good  only  if  made  and  proved  as 
a  will. 

Matthews,  J.,  said:  ''It  is  claimed  on  behalf  of  the  appellant  that  thii 
oonatitates  a  valid  donatio  moriU  eauia,  which  entitles  him  to  the  fond  ;  and 
whether  it  be  so,  is  the  sole  qnestion  for  oar  determination. 

'*  The  general  doctrine  of  the  common  law  as  to  gifts  of  this  character  is 
folly  recognized  by  th6  Supreme  Court  of  Tennessee  as  part  of  the  law  of  that 
State.  Biehardmm  v.  Adams,  10  Yerg.  278 ;  Sims  v.  Walker,  8  Humph.  508  ; 
Oass  V.  Simpson,  4  Cold.  288. 

"  In  the  case  last  mentioned  that  court  had  occasion  to  consider  the  nature  of 
sach  a  disposition  of  property,  and  the  several  elements  that  enter  into  it^ 
proper  definition. 

"Among  other  things  it  said  :  *A  question  seems  to  have  arisen  at  an  early 
day  over  which  there  was  much  contest,  as  to  the  real  nature  of  gifts  catuot 
mortis.  Were  they  gifts  inter  viww,  to  take  effect  before  the  death  of  the 
donor,  or  were  they  in  the  nature  of  a  legacy,  taking  effect  only  at  the  death  of 
the  donor  f  At  the  termination  of  this  contest  it  seems  to  have  been  settled  that 
a  gift  causa  mortis  is  ambulatory  and  incomplete  during  the  donor*s  life,  and 
Is  therefore  revocable  by  him  and  subject  to  his  debts,  upon  a  deficiency  of  as- 
sets, not  because  the  gift  is  testamentary  or  in  the  nature  of  a  legacy,  but  be- 
cause such  is  the  condition  annexed  to  it,  and  because  it  would  otherwise  bo 
fraudulent  as  to  creditors  ;  for  no  man  may  give  his  property  who  is  unable  to' 
pay  his  debt,  and  all  now  agree  that  it  has  no  other  property  in  common  with 
a  legacy.  The  property  must  pass  at  the  time  and  not  be  intended  to  pass  at 
the  giver's  death  ;  yet  the  party  making  the  gift  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event,  and  until  the  event  occurs  which  i.s  t:> 
divest  him,  the  title  remains  in  the  donor.  The  donee  is  vested  witli  an  in- 
choate title  and  the  intermediate  ownership  is  in  him.  but  his  title  is  defeasible 
until  the  happening  of  the  event  necessary  to  render  it  absolute.  It  differs 
from  a  legacy  in  this,  that  it  does  not  require  probate,  does  not  pass  to  the  ex- 
ecutor or  administrator,  but  is  taken  against,  not  from  him.  Upon  the  happen- 
ing of  the  event  upon  which  the  gift  is  dependent  the  title  of  the  donee  be- 
comes by  relation  complete  and  absolute  from  the  time  of  the  delivery,  and 
that  without  any  consent  or  other  act  on  the  part  of  the  executor  or  adminis- 
trator ;  consequently  the  gift  is  inter  vivos."  In  another  part  of  the  opinion, 
(p.  297),  it  is  said :  'All  the  authorities  agree  that  delivery  is  essential  to  the 
validity  of  the  gift,  and  that,  it  is  said,  is  a  wise  principle  of  our  laws,  because 
delivery  strengthens  the  evidence  of  the  gift,  and  is  certainly  a  very  powerful 
fact  for  the  prevention  of  frauds  and  perjury.' 

"  In  the  first  of  these  extracts  there  is  an  inaccuracy  of  expression,  which, 
seems  to  have  introduced  some  confusion,  if  not  an  apparent  contradiction, 
when  after  having  stated  that  '  the  property  must  pass  at  the  time  and  not  be 
intended  to  pass  at  the  giver's  death,'  it  is  added  that  '  until  the  event  occurs 
which  is  to  divest  him  the  title  remains  in  donor.'  But  a  view  of  the  entire 
passage  leaves  no  room  to  doubt  its  meaning :  that  a  donatio  mortis  causa  must 
be  completely  executed,  precisely  as  required  in  the  case  of  gifts  inter  vivos; 
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•abject  to  be  divested  by  the  happening  of  any  of  the  conditions  snbseqaeBi, 
that  is  npon  actoal  revocation  by  the  donor,  or  by  the  donor's  sorviving  the 
apprehended  peril,  or  outliving  the  donee,  or  by  the  occurrence  of  a  deficiency 
of  assets  necessary  to  pay  the  debts  of  the  deceased  donor.  These  conditions 
are  the  only  qualifications  that  distinguish  gifts  martiB  eaiua  and  inter  ctvoa 
On  the  other  hand  if  the  gift  does  not  take  effect  as  an  executed  and  complete 
transfer  to  the  donee  of  possession  and  title,  either  legal  or  equitable,  during 
the  life  of  the  donor,  it  is  a  testamentary  disposition  good  only  if  made  and 
proved  as  a  will. 

"  This  statement  of  the  law  we  think  to  be  correctly  deduced  from  the  judg- 
ments of  the  highest  courts  in  England  and  in  this  country,  although  as  might 
well  have  been  expected,  since  the  early  introduction  of  the  doctrine  into  the 
common  law  from  the  Roman  civil  law,  it  has  developed  by  new  and  saooesBive 
applications  not  without  fluctuating  and  inconsistent  decisions. 

"'As  to  the  character  of  the  thing  given,*  says  Chief  Justice  Shaw,  in  Chate 
V.  Bedding,  13  Gray,  418-420,  *  the  law  has  undergone  some  changes.  Origi- 
nally it  was  limited  with  some  exactness  to  chattels,  to  some  object  of  value 
deliverable  by  the  hand ;  then  extended  to  securities  transferable  solely  by  de- 
livery, as  bank-notes,  lottery  tickets,  notes  payable  to  bearer  or  to  order  and 
indorsed  in  blank  ;  subsequently  it  has  been  extended  to  bonds  and  other 
choses  in  action,  in  writing  or  represented  by  a  certificate,  when  the  entire 
equitable  interest  is  assigned ;  and  in  the  very  latest  cases  on  the  subject  in 
this  Commonwealth  it  has  been  held  that  a  note  not  negotiable,  or  if  negotiable, 
not  actually  indorsed  but  delivered,  passes,  with  a  right  to  use  the  name  of 
the  administrator  of  the  promisee,  to  collect  it  for  the  donee's  own  use,*  cit- 
ing Sessions  v.  Maseley,  4  Cash.  87 ;  Bates  v.  KempUm,  7  Gray,  883  ;  PtmA 
v.   atone,  14  Pick.  308. 

**  In  the  case  last  mentioned,  Parish  v.  Stone,  the  same  distinguished  judge, 
speaking  of  the  cases  which  had  extended  the  doctrine  of  gifts  mortis  causa  to 
include  choses  in  action,  delivered  so  as  to  operate  only  as  a  transfer  by  equi- 
table assignment  or  a  declaration  of  trust,  says  iurther,  that '  these  cases  all  go 
on  the  assumption  that  a  bond,  note  or  other  security  is  a  valid  subsisting  ob- 
ligation for  the  payment  of  a  sum  of  money,  and  the  gift  is  in  effect  a  gift  of 
the  money  by  a  gift  and  delivery  of  the  instrument  that  shows  its  exlstenee 
and  affords  the  means  of  reducing  it  to  possession.'  He  had  in  a  previous  part 
of  the  same  opinion  stated  that '  the  necessity  of  an  actual  delivery  has  been 
uniformly  insisted  upon  in  the  application  of  the  rules  of  the  English  law  to 
this  species  of  gift  *  (p.  204). 

'*  In  Camp's  Appeal,  36  Conn.  88  ;  s.  c,  4  Am.  Rep.  89,  the  Supreme  Court 
of  Errors  of  Connecticut  held  that  a  delivery  to  a  donee  of  a  savings  bank  book, 
containing  entries  of  deposits  to  the  credit  of  the  donor,  with  the  intention  to 
give  to  the  donee  the  deposits  represented  by  the  book,  is  a  good  deliveiy  to 
constitute  a  complete  gift  of  such  deposits,  on  the  general  ground  that  a  delivery 
of  a  chose  in  action  that  would  be  sufficient  to  vest  an  equitable  title  m  a  pur- 
chaser is  a  sufficient  delivery  to  constitute  a  valid  gift  of  such  chose  in  action, 
without  a  transfer  of  the  legal  title.     That  was  the  case  of  a  gift  inter  wvos. 
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But  the  court  say,  referring  to  the  case  of  Brown  v.  Brawn,  18  Conn.  410,  as 
having  virtually  determined  the  point:  '  It  is  true  that  was  a  donation  eawia 
mortU,  but  the  principle  involyed  is  the  same  in  both  cases,  as  there  is  no 
difference  in  respect  to  the  requisites  of  a  delivery  between  the  two  classes  of 
gifts.*  And  so  Justice  Wildb,  delivering  the  opinion  of  the  court  in  Orawr 
y.  Oraver,  34  Pick.  361-264,  expressely  declared  that  '  a  gift  of  a  chose  in 
action,  provided  no  claims  of  creditors  interfere  to  affect  its  validity,  ought  to 
stand  on  the  same  footing  as  a  sale; '  that  the  title  passed,  and  the  gift  became 
perfected  by  delivery  and  acceptance;  that  there  was  therefore  '  no  good  reason 
why  property  thus  acquired  should  not  be  protected  as  fully  and  effectually  as 
property  acquired  by  purchase; '  and  showed,  by  a  reference  to  the  cases,  that 
there  was  no  difference  in  this  respect  between  gifts  inUr  ejeof  and  martii 
eauta, 

"  In  respect  to  the  opinion  in  this  case,  it  is  to  be  observed,  that  it  cites 
with  approval  the  case  of  WrigfU  v.  Wright,  1  Cow.  598,  in  which  it  was 
decided  that  the  promissory  note,  of  which  the  donor  himself  was  maker,  might 
be  the  subject  of  a  valid  gift  morHs  causa,  though  the  concurrence  was  not 
apon  that  point.  That  case  however  has  never  been  followed.  It  was 
expressly  disapproved  and  disregarded  by  the  Supreme  Court  of  Errors  of 
Connecticut  in  Baymond  v.  SeHiek,  10  Conn.  480,  Judge  Waite  delivering  the 
opinion  of  the  court;  had  been  expressly  questioned  and  disapproved  in  Pariah 
V.  Sione,  14  Pick.  198-306,  by  Chief  Justice  Shaw,  and  was  distinctly  overruled 
by  the  Court  of  Appeals  of  New  York  in  Harris  v.  Clark,  8  Comst.  98.  In  that 
case  it  was  said:  '  Gifts  however  are  valid  without  consideration  or  actual  value 
paid  in  return.  But  there  must  be  delivery  of  possession.  The  contract  must 
have  been  executed.  The  thing  given  must  be  put  into  the  hands  of  the  donee, 
or  placed  within  his  power  by  delivery  of  the  means  of  obtaining  it.  The  gift 
of  the  maker's  own  note  is  the  delivery  of  a  promise  only,  and  not  of  the  thing 
promised,  and  the  gift  therefore  fails.  Without  delivery,  the  transaction  is 
not  valid  as  an  executed  gift;  and  without  consideration,  it  is  not  valid  as  a 
contract  to  be  executed.  The  decision  in  Wright  v.  Wright  was  founded  on  a 
supposed  distinction  between  a  gift  inter  tivos  and  a  donatio  mortis  causa.  But 
there  appears  to  be  no  such  distinction.  A  delivery  of  possession  is  indispen- 
sable in  either  case.' 

"The  case  from  which  this  extract  is  taken  was  very  thoroughly  argued  by 
Mr.  John  C.  Spencer^for  the  plaintiff,  and  Mr.  Charles  O'Connor  for  the  defend- 
ant, and  the  judgment  of  the  court  states  and  reviews  the  doctrine  on  the 
Bubject  with  much  learning  and  ability.  It  was  held  that  a  written  order  upon 
a  third  person,  for  the  payment  of  money,  made  by  the  donor,  was  not  the 
subject  of  a  gift,  either  inter  tivos  or  mortis  causa;  and  the  rule  applicable  in 
such  cases,  as  conceded  by  Mr.  O'Connor,  was  stated  by  him  as  follows: 
*  Delivery  to  the  donee  of  such  an  instrument  as  will  enable  him,  by  force  of 
the  instrument  itself,  to  reduce  the  fund  into  possession,  will  suffice,  is  the 
plaintiff's  doctrine.  This  might  safely  be  conceded.  It  might  even  l>e  con- 
ceded  that  a  delivery  out  of  the  donor's  control  of  an  instrument,  without  whicli 
he  could  not  recover  the  fund  from  his  debtor  or  agedt,  would  also  nufflce.' 

**  The  same  view,  in  substance,  was  taken  in  deciding  i7>?rif<  v.  Kaj/e,  L.  R., 
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fi  £q.  198,  which  was  the  caae  of  a  check  on  a  hanker,  giyen  hj  the  drawer 
martU  eausa,  who  died  before  it  was  possible  to  present  it,  and  which  was  held 
not  to  be  valid.  Lord  Rojcilly,  M.  R..  said:  '  When  a  man. on  his  death  bed 
l^ves  to  another  an  instroment,  such  as  a  bond,  or  promisaorj  note,  or  an  L 
O.  U.,  he  gives  a  chose  in  action,  and  the  delivery  of  the  instcunient  confers 
fipon  donees  all  the  rights  to  the  chose  in  action  arising  out  of  the  instramem. 
That  is  the  principle  upon  which  Amis  v.  WUt,  33  Beav.  619,  was  decided, 
where  the  donor  gave  the  donee  a  document  by  which  the  bankers  ackixtwl- 
fHlged  that  they  held  so  much  money  belonging  to  the  donor  at  his  disposal, 
and  it  was  held  that  the  delivery  of  that  document  conferred  upon  the  donee 
^he  right  to  receive  the  money.  But  a  check  is  nothing  more  than  an  order 
to  obtain  a  certain  sum  of  money,  and  it  makes  no  difference  whether  the 
money  is  at  a  banker's  or  anywhere  else.  It  is  an  order  to  deliver  the  money, 
imd  if  the  order  is  not  acted  upon  in  the  life-time  of  the  person  who  gives;  it,  it 
M  worth  nothing.' 

"  Accordingly  the  vice-chancellor,  Re  BUk*s  JBkUUe,  L.  R.,  18  £q.  489,  re- 
fused to  sustain  as  a  valid  gift  a  check  upon  a  banker*,  even  although  its 
delivery  was  accompanied  by  that  of  the  donor's  pass-l)ook. 
'.  **  The  sune  rule,  as  to  an  unpaid  and  unaccepted  check,  was  followed  in 
Second  National  Bank  of  Detroit  v.  Williams,  IS  Mich.  282.  The  principle  in 
that  a  check  upon  a  bank  account  is  not  of  itself  an  equitable  assignment  of 
the  fund  {Bank  of  Bepublie  v.  Millard,  10  Wall.  152).  but  if  the  banker  accepts 
the  check,  or  otherwise  subjects  himself  to  liability  as  a  trustee,  prior  to  the 
death  of  the  donor,  the  gift  Is  complete  and  valid.  BromU^  v.  Brunton,  Ij. 
R.,  6  Eq.  275. 

'*  Contrary  decisions  have  been  made  in  respect  to  donations  mortis  causa  of 
savings  bank  books,  some  courts  holding  that  the  book  itself  is  a  document 
of  title,  the  delivery  of  which,  with  that  intent,  is  an  equitable  assignment  of 
the  fund.  Pierce  v.  Boston  Savings  Bank,  129  Mass.  425;  s.  c ,  87  Am.  Re|>. 
871;  HiU  v.  Stevenson,  68  Me.  864;  s.  c,  18  Am.  Rep.  ^1,  TiUingluut  y, 
Whsaton,  8  R.  I.  586;  8.  c,  5  Am.  Rep.  621.  The  contrary  Was  held  in  Ash- 
brook  y.  Ryan,  2  Bush,  228.  and  in  AfeGonnellv.  Murray,  Jr.  Rep.,  8  Eq.  460. 

"  That  a  delivery  of  a  certificate  of  deposit,  such  as  that  described  in  the 
record  in  this  case,  might  constitute  a  valid  donatio  mortis  causa,  does  not 
admit  of  doubt.  It  was  so  decided  in  Amis  v.  Witt,  38  Beav.  619;  in  Moore  v. 
Moore,  L.  R.,  18  Eq.  474  ;  10  Eng.  Rep.  788,  note  ;  Meittit  v.  Kaye,  %,.  R.^  6 
Eq.  198:  Westerlo  v.  De  Witt,  36  N.  Y.  340.  A  certifidate  of  deposit' is  a  subsist- 
ing chose  in  action  and  represents  the  fund  it  describes,  as  in  ca^es  of  notes, 
bonds,  and  other  securities,  so  that  a  delivery  of  it,  as  a  gift,  ooiistitutes  an 
equitable  assignment  of  the  money  for  which  it  calls. 

'*The  point,  which  is  made  clear  by  this  review  of  the  decisions  on  the 
subject,  as  to  the  nature  and  effect  of  a  delivery  of  a  chose  in  action,  is  as  we 
tlhink,  that  the  instrument  or  document  must  be  the  evidence  of  a  subsisting 
obligation  and  be  delivered  to  the  donee,  so  as  to  vest  him  with  an  equitable 
title  to  the  fund  it  represents,  and  to  divest  the  donor  of  all  present  control 

*  To  same  effect.  Matter  of  SmUher^  80  Hiin,  082. 


JANUABV  TERM,  1884.  ;51| 

Bndlej  ▼.  Cramer. 


mnd  dominion  over  it.  absolateljr  and  irrevocably,  in  case  of  a  gift  inter  vivos, 
bat  upon  tbe  recognized  conditions  sabsequent.  in  case  of  a  gift  mortia  causa  ; 
and  that  a  delivery  which  does  not  confer  upon  the  donee  the  present  right  to 
reduce  the  fond  into  possession  bj  enforcing  the  obligation,  according  to  its 
terms,  will  not  suffice.  A  delivery,  in  terms,  which  confers  upon  the  done# 
power  to  control  the  fund  only  after  the  death  of  the  donor,  when  by  the 
instrument  itself  it  is  presently  payable,  is  testamentary  in  character,  and  not 
good  as  a  gift.  Further  illustrations  and  applications  of  the  principle  may  be 
found  in  the  following  cases  :'  Patcdl  v.  Helliear,  26  Beav.  261;  BfddeU  v. 
Uobree,  10  Sim.  244;  Fwrquharson  v.  Cave,  2  Coll.  856;  Hatch  v.  Atkinson,  56 
Me.  824;  Bunn  v.  Mwrkham,  7  Taunt.  224;  Coleman  v.  Parker,  114  Mass.  80; 
Wing  v.  Mi^rehant,  57  Me.  888;  Mc  WiUie  v.  Van  Vacker,  85  Miss.  428;  JS^^erton 
V.  Kgerton,  17  X.  J.  £q.  420;  Mie^iener  y.^JkUe,  28  Penn.  St.  59." 

See  Carpenter  v.  Souk,  88  N. Y.  251;  s.c.,  42  Am.  Rep.  248  ;  Dortand  v.  Tay- 
/(^,  52  Iowa,  508  ;  s.  c.  86  Am.  Rep.  285. 


Y.  Oramxb. 

(50  Wis.  aOB.) 

Libel^uihatis, 

A  newspaper  publication  of  the  suicide  of  a  man,  falsely  charging  in  effect 
that  it  was  induced  by  the  exactions  of  his  -wifcy  and  by  her  fraudulent 
conduct  in  taking  wages  for  her  son  which  he  had  not  earned,  is  libellous 
perse. 

LIBEL.  The  complaint  alleges  that  the  plaintiff  is  the  widow 
of  D.  G.  Bradley,  who  committed  suicide  in  Kenosha  county 
December  25>  1881 ;  that  on  January  4, 1882,  the  defendants,  as 
publishers  and  proprietors  of  the  Evening  Wuconsin,  maliciously 
published  concerning  the  plaintiff  in  said  newspaper  the  false  and 
defamatory  matter  following,  to-wit : 

**  Probable  Cause  of  D.  J.  Bradley's  Suicide  (meaning  the  said 
D.  C.  Bradley).  D.  J.  Bradley  (meaning  and  referring  to  said  D. 
C.  Bradley),  whose  death  resulted  from  nearly  severing  his  head 
from  his  body  with  a  razor  a  short  time  ago  at  Kenosha,  was 
employed  by  James  M.  Beach,  of  this  city,  Winconsin  manager 
of  the  Wheeler  &  Wilson  Sewing  Machine  Company,  as  an 
agent.  He  was  stationed  at  Eau  Claire.  His  son  was  sent  by  Mr. 
Beach  to  Chicago,  and  a^l  his  expenses  paid  while  he  learned  the 
business.     On  the  lad's  return  to  Eau  Claire  he  was  allowed  a 
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pretty  good  salary,  but  Mrs.  Bradley  (meauiiig  this  plaintiff) 
sent  him  to  school,  hired  a  girl  in  his  place  at  three  dollars  per 
week,  and  pocketed  the  balance  of  his  wages  (meaning  that  this 
plaintiff  had  fraudulently  taken  from  said  company  wages  for 
her  son  that  he  had  not  earned).  In-  order  to  keep  up  a  cer- 
tain amount  of  style,  other  little  irregularities  were  resorted  to 
by  Bradley,  which  the  company  finally  discovered.  To  make  these 
peculations  good  to  the  company  brought  Mr.  Bradley  into  finan- 
cial difficulties.  His  wife  (meaning  the  plaintiff)  then  left  him. 
He  went  to  Kenosha,  where  she  was,  but  the  interview  is  a  secret, 
except  as  to  the  result,  which  was  Bradley's  death  by  suicide. 
While  in  this  city  Mr.  Bradley  was  somewhat  addicted  to  the  use 
of  liquors,  but  while  at  Eau  Claire  was  said  to  have  abandoned  the 
habit.  The  exactions  of  his  wife  (meaning  this  plaintiff)  are  said  to 
have  been  prime  factors  in  bringing  about  self-destruction.  The 
Wheeler  &  Wilson  Sewing  Machine  Company  regarded  deceased 
with  great  favor,  and  did  a  great  deal  for  him,  still  retaining  his 
services  after  discovering  the  peculations  above  mentioned." 

The  complaint  further  alleges  that  by  means  of  said  publica- 
tion the  plaintiff  was  injured  in  her  reputation,  to  her  damage,  etc 

The  defendants  demurred,  and  the  demurrer  was  sustained. 


Quarles  d  Winshw^  for  appellant. 

FincheSy  Lynde  it  Miller,  for  respondent. 

Cassoday,  J.  It  is  settled  that  an  action  for  libel  may  be  sus- 
tained for  words  published  which  tend  to  bring  the  plaintiff  into 
public  hatred,  contempt,  or  ridicule,  even  though  the  same  words 
spoken  would  not  have  been  actionable.  Lansing  v.  Carpeuier,  9 
Wis.  542 ;  Uary  v.  Allen,  39  id.  482  ;  Coiirill  v.  Cratner,  43  id. 
245.  Written  slander  is  necessarily  attended  with  such  delibera- 
tion, and  its  publication  is  so  well  calculated  to  produce  permanent 
mischief,  that  an  action  may  be  maintained  for  the  publication  of 
written  words  when  it  could  not  be  maintained  for  the  publication 
of  the  same  words  by  mere  oral  discourse.  Folkard's  Starkie,  § 
154.  Hence  every  written  publication  which  implies,  or  may  be 
generally  understood  to  imply,  reproach,  dishonesty,  scandal,  or 
ridicule,  to  any  person,  is  a  scandal.  Id.,  §§  155, 156.  Such  writ* 
ten  publication,  though  not  charging  a  punishable  offense,  is  never- 
theless libellous,  if  it  falsely  and  maliciously  tends  to  subject  the 
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party  to  whom  it  refers,  to  social  disgrace,  pablic  distrust,  hatred, 
ridicule,  or  contempt.  Villers  v.  Mniixhy,  2  Wils.  403  ;  Cox  t. 
Lee,  L.  R,  4  Exch.  284  ;  Miller  v.  Butter,  6  Oush.  72 ;  Stafe  y. 
Spear,  13  R  I.  324 ;  Cooper  y.  Greeley,  1  Denio,  359.  Words  em- 
ployed in  an  alleged  libel  are  of  course  to  be  constraed  by  courts 
and  juries  in  the  plain  and  popular  sense  in  which  other  people 
would  naturally  understand  them.  Folkard's  Starkie,  Lib.  &  SI. , 
§  155  ;  Montgomery  v.  Deeley,  3  Wis.  709  ;  Wvil  v.  Schmidt,  28  id. 
137  ;  Campbell  t.  Campbell,  54  id.  94 ;  1  Denio,  358 ;  More  v. 
Bennett,  48  N.  Y.  475.  So  in  construing  the  article  in  question, 
the  scope  and  object  of  the  whole  article  is  to  be  considered,  and 
such  construction  put  upon  its  language  as  would  naturally  be  given 
to  it.  Spencer  y.  Southtaick,  11  Johns.  592  ;  1  Denio,  358  ;  48  N. 
Y.  476. 

Counsel  for  the  defendant  is  undoubtedly  right  in  claiming  the 
role  to  be,  in  effect,  '*  that  it  is  for  the  judge  to  decide  whether  a 
publication  is  capable  of  the  meaning  ascribed  to  it  by  an  innuendo, 
and  for  the  jury  to  decide  whether  such  meaning  is  truly  ascribed  to 
it."  That  is  the  rule  held  in  Blagg  v.  Sturt,  10  Ad.A  El.  (X.  S.) 
899,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment 
of  the  Queen's  Bench,  as  announced  by  Ix)rd  Chief  Justice  Dbnxan, 
and  quoted  and  followed  by  this  court  in  Campbell  y.  Campbell, 
jtupra.  That  rule  so  announced  has  recently  received  the  express 
sanction  of  the  House  of  Lords.  Capital  &  C.  B,  L.  y.  Henty,  L.  R., 
7  App.  Cas.  744.  So  this  court  has  expressly  sanctioned  the  rule 
contended  for  by  the  same  counsel,  to  the  effect  that  it  is  not  the 
office  of  an  innuendo  to  enlarge  the  meaning  of  the  words  employed 
in  the  publication,  but  merely  to  point  out  their  application  to  the 
facts  preyiously  alleged.  Weil  y.  Schmidiy  supra;  Campbell  y. 
Campbell,  supra;  Langton  y.  Hagerty,  35  Wis.  151.  This  isabun- 
dantiy  supported  by  the  numerous  cases  cited  in  the  brief  of  coun- 
sel. Among  these  are  Fry  y.  Bennett,  5  Sandf.  65;  Fleischmann 
V.  Bennett,  87  N.  Y.  238;  Peterson  y.  Lentman,  37  Md.  153^  8.  c, 
11  Am.  Bep.  534;  Dyery.  Morris,  4  Mo.  215;  Gosling  y.  Morgan, 
32  Penn.  St.  273;  Goldstein  y.  Foss,  4  Bing.  489.  See  also  Co- 
burn  Y.  Harwood,  12  Am.  Dec.  37,  and  note;  Van  Vechten  y. 
Hopkins,  5  Johns.  211;  4  Am.  Dec.  339,  and  note.  Perhaps 
there  is  no  better  illustration  of  the  rule  than  the  recent  case  in 
the  House  of  Lords  above  mentioned,  where  it  was  held,  that  in 
their  natural  meaning,  the  words  "  H.  &  Sons  hereby  give  notice 
Vol.  XLVIII  —  65 
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that  they  will  not  receive  in  payment  checks  drawn  on  any  of  th^ 
branches  of  the  bank/*  were  not  libellous  and  that  the  inference 
suggested  by  the  innuendo,  to  the  effect  that  the  plaintiff  was 
insolvent,  was  not  such  as  reasonable  persons  would  draw. 

Whenever  it  becomes  necessary  to  enlarge  the  meaning  of  the 
words  employed  in  the  publication  in  order  to  make  them  libellous 
the  complaint  should  of  course  contain  the  necessary  averments  or 
colloquium  of  facts  showing  that  under  the  circumstances  accom- 
panying the  publication  the  article  was  in  fact  libellous.  In  the 
leading  case  of  Van  Vechten  v.  Hopkins^  supra,  the  majority  opin- 
ion sums  up  the  office  of  an  averment,  colloquium  and  innuendo 
respectively  thus:  "The  use  in  pleading  of  an  averment  is  to  as- 
certain that  to  the  court  which  is  general  or  doubtfully  expressed 
so  that  the  court  may  not  be  perplexed  of  whom  or  of  what  it 
ought  to  be  understood,  and  to  add  matter  to  the  plea  to  make 
doubtful  things  clear.  A  colloquium  serves  to  show  that  the  words 
were  spoken  in  reference  of  the  averment.  An  innuendo  is  ex- 
planatory of  the  subject  matter  sufficiently  expressed  before  ;  and 
it  is  explanatory  of  such  matter  only,  for  it  cannot  extend  the 
sense  of  the  words  beyond  their  own  meaning,  unless  something  is 
put  upon  the  record  for  it  to  explain."  See  also  BIo8j<  v.  Tobey,  2 
Pick.  328;  Carter  v.  A?idreivs,  16  id.  6;  8neU  v.  Snow,  13  Mete. 
278;  46  Am,  Dec.  730,  and  note;  Kinney  v.  Xash,  3  N.  Y.  182: 
More  V.  BenfieU,  48  id.  476. 

Under  our  statute  however  it  is  unnecessary  to  state  in  the  com- 
plaint any  extrinsic  facts  for  the  purpose  of  showing  the  applica- 
tion to  the  plaintiff  of  the  defamatory  matters  out  of  which  the 
cause  of  action  arose,  but  it  is  sufficient  to  state  generally  that  the 
same  was  published  concerning  the  plaintiff,  and  if  such  allegation 
be  controverted,  the  plaintiff  is  bound  to  establish  on  the  trial  that 
it  was  so  published.  §  2677,  R.  S.  Under  this  section  the  gen- 
eral averment,  that  the  article  set  forth  was  published  concern  ing 
the  plaintiff,  dispenses  with  allegations  of  such  extrinsic  facts 
as  would  otherwise  be  necessary  to  show  the  application  of  the 
words  employed  to  the  plaintiff;  but  it  does  that  merely,  and  does 
not,  as  we  have  already  seen,  remove  the  necessity  of  an  averment, 
colloquium,  or  innuendo  where  they  are  essential  to  show  the 
meaning  of  the  words  themselves.  Pike  v.  Van  Warmer ,  6  How. 
Pr.  174;  s.  c,  6  id.  100;  Van  Slyke  v.  Carpenter,  7  Wis.  173;  87 
K.  Y.  238.     But  extrinsic  averments  are  not  necessary  where  the 
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words  used,  giving  them  their  nataral  construction,  tend  to  injure 
the  reputation  of  the  subject  of  them,  and  expose  him  to  hatred, 
contempt  or  ridicule.  More  y.  Bmftett,  supra;  Pike  v.  Van 
Warmer,  6  How.  Pr.  100.  So  it  was  held  by  this  court  in  Langioh 
Y.  Hagerty,  supra,  that  where  there  is  no  ambiguity  in  respect  to 
the  actionable  quality  of  the  language  employed,  nor  as  to  the  per- 
son whom  it  concerns,  no  allegation  by  way  of  inducement  or  col- 
loquium is  necessary.     6  How.  Pr.  100. 

Such  being  the  principles  applicable  to  the  case,  we  are  to  de- 
termine m  the  light  of  them  whether  the  words  employed  in  the 
article  in  question,  construed  in  the  plain  and  popular -sense  in 
which  they  would  be  naturally  understood,  tended  when  taken  by 
themselves,  to  subject  the  plaintiff  to  socia][,  disgrace,  public  dis- 
trust, hatred,  ridicule,  or  contempt ;  and  if  not,  then  whether  they 
so  tended  when  aided  by  the  averments,  statements,  and  innuendoes 
contained  in  the  complaint.  It  is  alleged  that  the  plaintiff  is  the 
widow  of  D.  C.  Bradley,  who  committed  suicide  at  a  time  and 
place  mentioned ;  that  the  defendants  maliciously  published  the. 
article  set  forth  concerning  the  plaintiff  in  the  Evening  Wisconsin, 
The  article  purports  to  give  the  probable  cause  of  the  husband's 
suicide,  the  manner  of  his  death,  the  nature  and  place  of  his  em- 
ployment, the  capacity  in  which  he  was  employed  at  the  time,  and 
by  whom.  It  also  states  that  the  son  was  sent  by  the  suicide's  em- 
ployer to  Chicago,  and  all  his  expenses  paid  while  he  learned  the 
business,  and  that  on  the  lad's  return  he  was  allowed  a  pretty  gc^d. 
salary.  Up  to  this  point  in  the  article,  as  stated  by  counsel  for  the 
defendant,  nothing  is  published  of  or  concerning  the  plaintiff ;  but 
those  statements  serve  to  explain  and  make  clear  and  unambiguous 
the  balance  of  the  article,  for  in  construing  it,  we  must  consider  its 
whole  scope  and  object  and  then  put  such  construction  upon  its 
language  as  would  naturally  be  given  to  it.  Thus  construed,  and 
the  words  employed  in  stating  the  methods  which  enabled  the 
plaintiff  to  pocket  a  part  of  the  wages  of  the  son  seem  to  be  capable 
of  the  meaning  ascribed  to  them  in  the  accompunying  innuendo. 
Whether  such  meaning  was  truly  ascribed  to  the  words  employed 
is  for  the  jury  and  not  for  the  court.  And  so  construed,  we  find 
other  features  of  the  article  which  of  themselves,  in  our  judgment, 
tend  to  subject  the  plaintiff  to  some  of  the  things  which  make  the 
publication  libellous  upon  its  face,  within  the  rules  of  law  above 
stated*     But  the  case  is  here  on  demurrer,  which  for  the  purposes 
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of  this  appeal  admits  all  the  allegations  of  the  complaint  to  be 
true.  Whether  they  are  tme^  or  there  were  any  mitigating  dr- 
camstanoes  attending  the  publication  of  the  article,  are  questions 
for  future  consideration,  and  hence  we  refrain  from  any  analysis 
of  such  other  features  in  detail,  in  order  that  no  discussion  of  ours 
may  unnecessarily  tend  to  prejudice  either  party  upon  the  trial. 

By  the  Ckmri. — The  order  of  the  Oircuit  Oourt  is  rerersed,  and 
the  cause  is  remanded  for  further  proceedings  according  to  law. 

Judgm$nt  revm'mL 


MouLTON  y.  Kbbshaw. 
rwwis.n6.) 

OtnUraei  —  offer  —  aeeeptas^ce. 

The  defendant  wrote  the  plaintiff  :  **  We  are  aathoriaed  to  oiler  lOehigan 
fine  salt  in  full  car-load  lots  of  eighty  to  ninetj-five  bbis.,  deliveTed  in  jonr 
citj  at  eightj-five  cents  per  bbl. "  The  plaintiff  telegraphed  :  ' '  Tonr  letter 
of  jesterdaj  receiyed  and  noted.  Ton  maj  ship  me  2,000  bbls.  of  Michigan 
fine  salt  as  offered  in  jqvlt  letter. "  Held,  not  a  binding  contract.  (See  note, 
p.  519.) 

ACTION  for  breach  of  contract.     The  head-note  states  the  case. 
The  plaintiff  had  judgment  below  on  demurrer. 

BenJ.  K.  Miller,  for  appellant. 

Taylor,  J.  The  only  question  presented  is  whether  the  appel- 
lant's letter,  and  the  telegram  sent  by  the  respondent  in  reply 
thereto,  constitute  a  contract  for  the  sale  of  2,000  barrels  of  Michi- 
gan fine  salt  by  the  appellants  to  the  respondent  at  the  price  named 
in  such  letter. 

We  are  very  dear  that  no  contract  was  perfected  by  the  order 
telegraphed  by  the  respondent  in  answer  to  appellants'  letter.  The 
learned  counsel  for  the  respondent  clearly  appreciated  the  necessity 
of  putting  a  construction  upon  the  letter  which  is  not  apparent  on 
its  fiice^  and  in  their  complaint  have  interpreted  the  letter  to  mean 
tiiat  the  appellants  by  said  letter  made  an  express  offer  to  sell  the 
respondent,  on  the  terms  stated,  such  reasonable  amount  of  salt  as 
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he  might  order,  and  as  the  appellants  might  reasonably  cx])ect  him 
to  order,  in  response  thereto.  If  in  order  to  entitle  the  plaintiff  to 
recover  in  this  action  it  is  necessary  to  proye  these  allegations,  then 
it  seems  clear  to  us  that  the  writings  between  the  parties  do  not 
show  the  contract.  It  is  not  insisted  by  the  learned  counsel  for 
the  respondent  that  any  recoyery  can  be  had  unless  a  proper  con- 
struction of  the  letter  and  telegram  constitute  a  binding  contract 
between  the  parties.  The  alleged  contract  being  for  the  sale  and 
delivery  of  personal  property  of  a  value  exceeding  $50,  is  void  by 
the  statute  of  frauds,  unless  in  writing.     §  2308,  R.  S.  1878. 

The  counsel  for  the  respondent  claims  that  the  letter  of  the  ap- 
pellants is  an  offer  to  sell  to  the  respondent,  on  the  terms  men- 
tioned, any  reasonable  quantity  of  Michigan  fine  salt  that  he  might 
see  fit  to  order,  not  less  than  one  car-load.  On  the  other  hand,  the 
counsel  for  the  appellants  claim  that  the  letter  is  not  an  offer  to 
sell  any  specific  quantity  of  salt,  but  simply  a  letter  such  as  a  busi* 
ness  man  would  send  out  to  customers  or  those  with  whom  he  de- 
sired to  trade,  soliciting  their  patronage.  To  give  the  letter  of  the 
appellants  the  construction  claimed  for  it  by  the  learned  counsel 
for  the  respondent,  would  introduce  such  an  element  of  uncertainty 
into  the  contract  as  would  necessarily  render  its  enforcement  a 
matter  of  difSculty,  and  in  every  case  the  jury  trying  the  case 
would  be  called  upon  to  determine  whether  the  quantity  ordered 
was  such  as  the  appellants  might  reasonably  expect  from  the  party. 
This  question  would  necessarily  involve  an  inquiry  into  the  nature 
and  extent  of  the  business  of  the  person  to  whom  the  letter  was 
addressed,  as  well  as  to  the  extent  of  the  business  of  the  appellants. 
So  that  it  would  be  a  question  of  fact  for  the  jury  in  each  case  to 
determine  whether  there  was  a  binding  contract  between  the  par- 
ties. And  this  question  would  not  in  any  way  depend  upon  the 
language  used  in  the  written  contract,  but  upon  proofs  to  be  made 
outside  of  the  writings.  As  the  only  communications  between  the 
parties,  upon  which  a  contract  can  be  predicated,  are  the  letter  and 
the  reply  of  the  respondent,  we  must  look  to  them  and  nothing 
else,  in  order  to  determine  whether  there  was  a  contract  in  fact. 
"We  are  not  at  liberty  to  help  out  the  written  contract,  if  there  be 
<me,  by  adding  by  parol  evidence  additional  facts  to  help  out  the 
writing  so  as  to  make  out  a  contract  not  expressed  therein.  If  the 
letter  of  the  ap})ellants  is  an  offer  to  sell  salt  to  the  respondent  on 
the  terms  stated,  then  it  must  be  held  to  be  an  offer  to  sell  any 
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quantity  at  the  option  of  the  respondent  not  less  than  one  car-load. 
The  difficalty  and  injustice  of  construing  the  letter  into  such  an 
offer  is  so  apparent  that  the  learned  counsel  for  the  respondent  do 
not  insist  upon  it,  and  consequently  insist  that  it  ought  to  be  con- 
strued as  an  offer  to  sell  such  quantity  as  the  appellants,  from  their 
knowledge  of  the  business  of  the  respondent,  might  reasonably 
expect  him  to  order. 

Bather  than  introduce  such  an  element  of  uncertainty  into  the 
contract,  we  deem  it  much  more  reasonable  to  construe  the  letter 
as  a  simple  notice  to  those  dealing  in  salt  that  the  appellants  were 
in  a  condition  to  supply  that  article  for  the  prices  named,  and 
requesting  the  person  to  whom  it  was  addressed  to  deal  with  them. 
This  case  is  one  where  it  is  eminently  proper  to  heed  the  injunction 
of  Justice  Foster  in  the  opinion  in  Lyman  t.  Robifuon,  14  Allen, 
254:  ''That  care  should  always  be  taken  not  to  construe  as  an 
agreement,  letters  which  the  parties  intended  only  as  preliminary 
negotiations." 

We  do  not  wish  to  be  understood  as  holding  that  a  party  may 
not  be  bound  by  an  offer  to  sell  personal  property,  where  the  amount 
or  quantity  is  left  to  be  fixed  by  the  person  to  whom  the  offer  is 
made,  when  the  offer  is  accepted  and  the  amount  or  quantity  fixed 
before  the  offer  is  withdrawn.  We  simply  hold  that  the  letter  of 
the  appellants  in  this  case  was  not  such  an  offer.  If  the  letter  had 
said  to  the  respondent  we  will  sell  you  all  the  Michigan  fine  salt 
you  will  order,  at  the  price  and  on  the  terms  named,  then  it  is 
undoubtedly  the  law  that  the  appellants  would  have  been  bound  to 
deliver  any  reasonable  amount  the  respondent  might  have  ordered,, 
possibly  any  amount,  or  make  good  their  default  in  damages.  The 
case  cited  by  the  counsel  decided  by  the  California  Supreme  Court 
{Keller  v.  Ybarm,  3  Cal.  147)  wds  an  offer  of  this  kind  with  an 
additional  limitation.  The  defendant  in  that  case  had  a  crop  of 
growing  giapes,  and  he  offered  to  pick  from  the  vines  and  deliver 
to  the  plaintiff,  at  defendant's  vineyard,  so  many  grapes  then  grow- 
ing in  said  vineyard  as  the  plaintiff  should  wish  to  take  during  the 
present  year  at  ten  cents  per  pound  on  delivery.  The  plaintiff, 
within  the  time  and  before  the  offer  was  withdrawn,  notified  the 
defendant  that  he  wished  to  take  1,900  pounds  of  his  grapes  on 
the  terms  stated.  The  court  held  there  was  a  contract  to  deliver 
the  1,900  pounds.  In  this  case  the  fixing  of  the  quantity  was  left 
to  the  person  to  whom  the  offer  was  made,  but  the  amount  which 
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the  defendant  offered,  beyond  which  he  could  not  be  bound,  was 
idflo  fixed  by  the  amount  of  grapes  he  might  have  in  his  vineyard  in 
that  year.  The  case  is  quite  different  in  its  facts  from  the  case  at 
bar. 

The  cases  cited  by  the  learned  counsel  for  the  appellants  (Beau- 
pr/Y.  P..  46  A.  Teh  Co.,  21  Minn.  155,  and  Kinghorne  v.  Montreal 
Teh  Co,y  18  TJ.  C.  Q.  B.  60),  are  nearer  in  their  main  facts  to  the 
case  at  bar,  and  in  both  it  was  held  there  was  no  contract.  We 
however  place  our  opinion  upon  the  language  of  the  letter  of  the 
appellants,  and  hold  that  it  cannot  be  fairly  construed  into  an  offer 
to  sell  t(^  the  respondent  any  quantity  of  salt  he  might  order,  nor 
any  reasonable  amount  he  might  see  fit  to  order.  The  language  is 
not  such  as  a  business  man  would  use  in  making  an  offer  to  sell  to 
an  individual  a  definite  amount  of  property.  The  word  '*  sell  "  is 
not  used.'  They  say,  ''we  are  authorized  to  offer  Michigan  fine 
salt,"  etc.,  and  volunteer  an  opinion  that  at  the  terms  stated  it  is  a 
bargain.  They  do  not  say,  we  offer  to  sell  to  you.  They  use  the 
general  language  premier  to  be  addressed  generally  to  those  who 
Were  interested  in  the  salt  trade.  It  is  clearly  in  the  nature  of  an 
advertisement  or  business  circular,  to  attract  the  attention  of  those 
interested  in  that  business  to  the  fact  that  good  bargains  in  salt 
could  be  had  by  applying  to  them,  and  not  as  an  offer  by  which 
they  were  to  be  bound,  if  accepted,  for  any  amount  the  persons  to 
whom  it  was  addressed  might  see  fit  to.  order.  We  think  the  com- 
plaint fails  to  show  any  contract  between  the  parties,  and  the 
demurrer  should  have  been  sustained. 

.  Jiy  the  CourL —  The  order  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

Note  bt  the  Reporter. —  See  note,  82  Am.  Ilep.  40. 

In  Beauprir.  Pacific  and  Atlantic  Tel.  €0.,  21  Minn.  155,  cited  in  the  principal 
case,  the  plaintiffs,  merchants  in  St.  Paal«  wrote  to  R.,  a  wholesale  dealer 
in  pork  at  Dubuque,  "  Have  70U  any  more  north-western  mess  pork,  or  prime 
n^ifBS^f,  ^\l0o  extra  mess ;  telegraph  price  on  receipt  of  this.*'  R.  telegraphed 
5n  reply  :  "  Ijctter  received.  No  light  mess  here.  Extra  mess  twenty-eight 
seventy-five  ($28.75).'*  On  July  15,  the  plaintiffs,  having  received  R.'s  dis- 
patch, delivered  to  the  defendant  at  St.  Paul,  at  about  six  o*clock  P.  H..  the 
following  message  addressed  to  K.,  with  a  request  to  forward  it  without  delay: 
"  Dispatch  received.  Will  take  two  hundred  extra  mess,  price  named.**  HM^ 
that  the  letter  and  telegrams  did  not  constitute  a  contract.  The  court  said  : 
"  The  pluntiffs.  in  their  complaint,,  treat  Ryan's  dispatch  as  an  offer  to  Bell 
8ach  quantity  of  ])ni:k  as  they  might  order,  at  the  price  therein  named,  and 
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their  own  message  as  an  acceptance  of  sach  offer,  and  an  agreement  on  their 
part  to  take  two  hundred  barrels  at  that  price.  If  such  were  the  character  of 
these  dispatches,  then  the  plaintUEs'  message,  if  seaaonablj  deliyered,  would 
haye  effected  a  ralid  ezecutoiy  contract  of  sale,  by  which  Eyan  would  be  bound 
to  furnish  the  pork  contracted  for,  at  the  contract  price.  •  •  •  But  neither 
Ryan's  dispatch  nor  the  plaintifTs  message  will  bear  the  construction  put  upon 
it  in  the  complaint.  The  plaintifEs  had  written  to  Ryan,  inquiring  if  he  liad 
any  more  pork  of  certain  kinds,  and  requesting  him  to  '  telegraph  price  on 
receipt  of  this.*  Ryan  accordingly  telegraphed  as  follows  :  *  Letter  reoeiyed. 
No  light  mess  here.  Extra  mess  twenty-eight  seyenty-fiye  ($S8.75).'  Upon 
receipt  of  this  dispatch,  the  plaintilbi  sent  tliis  message,  wliich  the  defendant 
neglected  to  deliyer  in  due  season  :  *  Dispatch  receiyed.  Will  take  two  hun- 
dred extra  mess,  price  named.*  Ryan's  dispatch  did  not  purport  to  be  an  offer 
to  sell  any  quantity  of  pork  whateyer,  nor  was  the  plaintiffs*  message  an 
acceptance  of  any  offer.  The  seasonable  deliyery  of  the  plaintiffs'  message  to 
Ryan  would  not  haye  affected  any  contract  binding  him  to  deliyer  to  the  plaiat 
Hb  two  hundred  barrels,  at  the  price  named.  Ryan's  dispatch  was  rather  (as 
seems  to  be  admitted  by  the  plaintiffs  in  their  printed  argument),  a  quotation 
of  the  market  price  of  pork,  or  perhaps,  a  statement  of  the  price  at  which  he 
held  his  own  pork ;  and  the  plaintiffs'  message  was  an  offer  to  take  two  hun- 
dred barrels  at  the  price  named  —  a  mere  order  for  goods,  which  Ryan  mi^t 
accept  or  reject  at  his  pleasure,  and  until  hiB  acceptanoe  no  oontiact  would 
exist  between  the  parties." 


Wall  y.  Sghhsideb. 

fWWIs.  8tt.) 
Cfoniraet  — /?r  fiUure  dMterjf — inargin$, 

▲  contract  for  future  deliyery  of  merchandise,  in  warehouse  receipts,  within  a 
limited  time,  the  seller  haying  an  option  as  to  the  precise  time,  the  buyer  to 
put  up  margins,  and  the  measure  of  damages  for  breach  to  be  the  differeace 
between  the  contract  price  and  the  market  price  on  the  Chamber  of  Oora- 
merce  where  the  contract  is  made,  is  not  yoid  as  a  gambling  contract  if  it  is 
made  to  appear  that  the  seller  intended  an  actual  deliyery.* 

ACTION  for  breach  of  contract.     The  head-note  states  the  point 
The  plaintifF  had  judgment  below. 

FHsbee  ii  Turner ,  for  appellant. 

H,  M,  FincJi,  for  respondents. 

*  See  Fiagg  v.  Baldwin,  ante,  808;  L^an  y.  (hUbertmn^  (88 IIL  83),  25  Am.  Rep. 
849  :  Gregory  v.  WendeU  (89  Ifich.  887),  88  Am.  Rep.  880. 
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Cassodat,  J.  The  statute  proyides  for  the  punishment  of  any 
person  who  shall  lose  or  win  any  money,  property  or  thing  in  action, 
by  gambling,  in  any  manner  or  by  any  means,  or  by  betting  upon 
any  future  contingent  or  unknown  result  or  occurrence,  in  respect 
to  any  thing  whatever.  §  4535,  R.  S.  So,  the  statute  makes 
all  promises  or  other  contracts  (except  insurance)  void  where  the 
whole  or  any  part  of  the  consideration  is  for  money  or  other  yalna- 
ble  thing  won  or  lost,  laid  or  staked,  or  betted  at  or  upon  any  game 
of  any  kind,  or  under  any  name  whatsoever,  or  by  any  means,  or 
upon  any  wager,  or  for  the  repayment  of  money  or  other  thing  of 
value,  lent  or  advanced  at  the  time  and  for  the  purpose  of  any 
game,  play,  bet  or  wager,  etc.  §  4538,  R.  S.  In  the  case  of 
Barnard  v.  Backhaus^  bl  Wis.  597,  it  appears,  not  only  from  the 
opinion  of  the  court  by  the  present  chief  justice,  but  from  the  note 
left  by  the  late  chief  justice,  who  participated  in  that  decision  and 
was  to  write  the  opinion,  that  ''contracts  in  writing  for  the  sale  and 
delivery  of  grain  at  a  future  day,  for  a  price  certain,  made  with  a 
botiafide  intention  to  deliver  the  grain  and  pay  the  price,  are  valid 
in  law ;  but  when  such  contracts  are  made  as  a  cover  for  gam- 
bling, without  intention  to  deliver  and  receive  the  grain,  but  merely 
to  pay  and  receive  the  difference  between  the  price  agreed  upon  and 
the  market  price  at  such  future  day,  they  come  within  the  statute 
of  gaming,  and  are  void  in  law.''  The  ground  for  holding  the  note 
void  in  that  case  is  stated  by  the  present  chief  justice,  in  his  opinion, 
in  these  words  :  '^  It  is  sufficient  to  say  that  the  court  deems  it 
clearly  and  satisfactorily  proven  that  in  respect  to  some  of  the  trans- 
actions none  of  the  parties  intended  an  actual  sale  and  purchase  of 
wheat,  but  that  the  whole  thing  was  to  be  settled  by  the  payment 
of  differences."  Page  603.  The  writer  was  not  a  member  of  the 
court  when  that  case  was  decided,  but  such  being  the  facts,  he  ap- 
prehends that  no  one  could,  under  the  statute,  come  to  any  different 
conclusion.  That  case  was  followed  in  Everingkam  v.  Metghan,  55 
Wis.  354,  where  the  judgment  was  reversed  and  a  new  trial  ordered 
because  the  trial  court  improperly  took  the  case  from  the  jury  and 
directed  a  verdict  for  the  plaintiff,  when  there  was  some  evidence 
tending  to  prove  that  neither  party  had  any  bona  fide  intention  to 
deliver  and  receive  the  grain  at  a  future  day  on  payment  of  the 
price,  but  merely  to  pay  and  receive  the  difference  between  the  price 
agreed  upon  and  the  market  price  at  such  future  day.  For  the 
lame  reason  the  late  case  of  Latory  v.  DMman,  59  Wis.  197,  wa^ 
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reTersed  and  a  new  trial  ordered,  and  the  doctrine  reiterated  ''that 
contracts  for  the  sale  and  purchase  of  commoditieSy  where  neither 
party  intends  to  deliver  or  accept  the  property  sold,  hot  where  they 
are  merely  to  pay  the  difference  in  price  according  to  the  rise  and 
fall  in  the  market,  are  gambling  contracts,  and  that  any  security 
founded  on  such  transaction  is  Toid.''  That  doctrine,  as  there  said, 
will  be  rigidly  enforced  in  all  cases  fairly  coming  within  its  scope 
and  meaning. 

Do  the  facts  here  presented  bring  the  case  within  the  scope  and 
meaning  of  the  doctrine  thus  stated  ?  True,  the  contract  was  for 
No.  2  spring  barley,  to  be  delivered  in  current  warehouse  receipts 
of  Milwaukee  elevators.  The  issuance  of  such  warehouse  receipts 
without  having  the  property,  as  therein  represented,  is  severely 
punishable  by  statute.  §  4424,  R  S.  When  such  receipts  are 
issued,  as  therein  provided,  they  are  by  statute  made  transfera- 
ble by  delivery  thereof,  without  indorsement  or  assignment,  and  any 
person  to  whom  they  are  so  transferred  is  deemed  and  taken  to  be 
the  owner  of  the  property  therein  specified,  so  far  as  to  give  validity 
to  any  pledge,  lien  or  transfer  made  or  created  by  such  person. 
§  4425,  B.  S.  These  warehouse  receipts  must  be  understood 
as  applying  to  private  warehouses  as  well  as  custom  houses  or  bonded 
warehouses.  Price  v.  Wisconsin  M,  &  F,  Ins.  Co.^  43  Wis.  267. 
And  they  are  negotiable,  with  like  effect  as  to  title  as  negotiable 
paper  for  the  payment  of  money.  Id.  281.  These  warehouse 
receipts  are  in  evidence,  and  there  is  nothing  to  impeach  their  in- 
tegrity or  genuineness.  They  must  therefore  each  and  all  be  treated 
as  representing,  and  held  to  represent,  the  amount  and  quality  of 
barley  stated  in  them  respectively. 

It  is  urged  that  the  written  contract,  with  the  rules  and  regula- 
tions of  the  chamber  of  commerce  which  are  made  a  part  of  it,  is 
upon  its  face  a  gambling  contract,  and  hence  void.  In  order  to  so 
hold  we  must  find,  as  a  matter  of  fact,  that  at  the  time  of  making 
the  contract  the  plaintiff  had  no  intention  of  selling  and  delivering 
the  warehouse  receipts  as  therein  stated,  and  also  that  the  defend- 
ant had  no  intention  of  buying  or  receiving  such  receipts.  Can  we 
so  find  upon  the  evidence  in  this  case  ?  True,  the  contract  provided, 
in  effect,  that  the  plaintiff  should  be  secured  by  a  margin  of  ten 
per  cent  on  the  contract  price,  and  for  an  additional  margin  in  case 
such  barley  should  go  down  on  the  market ;  and  also  provided  a 
summary  way  for  closing  out  the  transaction  m  case  the  defendant 
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failed  to  pay  the  money  and  take,  the  warehouse  receipts  at  the  time 
designated.  But  this  does  not  seem  to  be  enough/  especially  when 
taken  with  the  other  evidence  in  the  case^  to  authorize  a  finding 
that  neither  party  intended  to  perform  the  contract.  Under  one  of 
the  rules  of  the  Chamber  of  Commerce,  made  a  part  of  the  contract, 
a  failure  on  the  part  of  the  plaintiffs  to  deliver  the  warehouse 
receipts,  as  agreed  in  the  contract,  on  the  receipt  of  the  price,  would 
have  subjected  them  to  suspension  and  expulsion  from  the  Chamber 
of  Commerce.  By  another  rule  the  defendant,  by  making  default 
in  the  payment  of  the  money  and  receiving  the  warehouse  receipts 
for  the  space  of  one  month,  subjected  himself  to  being  barred  from 
any  right  to  representation  upon  the  floor  of  the  Chamber  of  Com* 
merce  for  any  business,  object,  or  purpose  whatever.  Thus  the 
rules  and  regulations  contemplated  the  enforcement  of  the  contract, 
as  well  as  the  putting  up  of  margins  and  the  settlement  of  differ- 
ences. True  the  rules  provide  in  effect,  that  in  case  of  the  default 
of  either  party,  such  party  shall  be  liable  to  the  other  for  the  dif- 
ference between  the  contract  price  and  the  price  at  which  the 
property  has  been  sold  or  bought  (as  the  case  may  be);  but  that  is 
only  so  as  a  consequence  of  a  breach,  and  in  order,  in  that  event, 
to  constitute  and  fix  the  rule  and  measure  of  damages  against  the 
party  so  m  default.  But  such  could  only  be  the  result  in  case  of 
default.  In  the  absence  of  such  default  and  in  case  of  performance 
•by  both  parties  no  such  consequence  could  occur.   .  , 

Of  course  the  power  to  make  contracts  implies  the  power  to  break 
contracts.  A  necessary  incident  of  breaking  a  contract  is  liability 
to  the  other  party  for  the  breach.  The  amount  of  damage  must 
necessarily  depend  upon  the  nature  of  the  contract  and  the  extent 
of  the  breach.  In  an  executory  sale  of  a  commodity  having  a 
fluctuating  market  value,  the  amount  of  the  damage  must  neeessarily 
depend  upon  the  state  of  the  market  at  the  time  of  the  breach.  Is 
the  contract  in  question  to  be  condemned  as  illegal,  merely  because 
it  provided  in  effect,  that  in  case  it  should  be  broken  by  either  party 
the  measure  of  damages  should  be  the  differences  between  the  con- 
tract price  and  the  price  on  the  Chamber  of  Commerce  at  the  time 
of  the  breach  ?  Assuming  that  such  price  on  the  Chamber  of  Com- 
merce at  the  time  of  such  breach  would  be  the  true  market  value, 
then  it  is  manifest  that  the  amount  of  damages  thus  stipulated  for 
was  precisely  the  measure  of  damages  which  the  law  would  have 
given  for  such  breach,  without  any  stipulation.     ffiU  v.  C*hipfnan, 
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59  WiB.  211.  Tme,  the  roles  prohibit  memben  of  the 
from  gathering  within  or  adjacent  to  the  Chamber  of  Conuacwi^ 
before  or  after  legohir  bnaineBS  homsy  and  forming  a  market  for 
the  purpoee  of  making  any  trade  or  contract  for  fatore  ddiTery, 
bnt  they  also  proyide  that  nothing  therein  shall  be  oonrtraed  as 
authorizing  extortionate  chiims  based  on  yalaes  manipulated  for  the 
purpose  of  secnring  such  claims.  Had  the  stipalation  been  for 
some  extravagant  or  entirely  fictitious  measure  of  damages,  instead 
of  being  substantially  for  the  damages  fixed  by  Iaw«  there  would 
have  been  great  force  in  the  contention  of  counsel  for  the  defendant. 
Of  course  the  law  prohibits  speculation  in  mere  differences  in 
such  contract  and  market  Talues,  for  that  is  a  contract  whereby 
there  is  in  fact  no  agreement  to  perform^  but  where  there  is 
actually  reserred  to  the  seller  or  buyer  the  privilege  or  option  of 
delivering  or  receiving  the  article  contracted  for  or  not.  Woleoii  v. 
Heath,  78  TIL  437.  It  is  against  such  fictitious  transactions  that 
the  penalties  of  the  law  are  directed.  WdhoU  v.  Heathy  78  UL  437  ; 
Oregory  v.  Wattowa,  58  Iowa,  711.  But  a  contract  for  such  mere 
differences,  made  with  the  intent  that  no  property  shall  pass  except 
in  the  mere  payment  of  such  difference,  is  an  entirely  different 
thing  from  a  stipulation  for  a  rule  of  damages  in  case  of  the  breach 
of  a  contract  in  which  both  parties  not  only  expressly  agreed  in 
writing  to  perform,  but  at  the  time  of  making  the  contract  honestly 
expected  and  intended  to  perform.  In  the  one  case  such  difference 
is  the  sole  and  exclusive  subject  and  object  of  the  contract.  Kings- 
bury V.  Kirwatiy  77  N.  Y.  612.  In  such  case  there  is  an  absence  of 
any  bona  fide  intent  to  deliver  the  article  and  receive  the  price,  or 
to  receive  the  article  and  pay  the  price.  In  the  other  case  there  is 
the  present  bona  fide  intent  to  deliver  the  article  and  receive  tiie 
price,  ftnd  to  receive  the  article  and  pay  the  price,  and  when  such 
is  the  nature  of  the  contract  and  the  intention  of  the  parties,  it 
should  not  be  rendered  invalid  merely  because  it  contains  a  stipula- 
tion for  a  measure  of  damages  in  case  of  a  breach  which  is  substan- 
tially the  same  as  would  have  been  given  by  law.  It  seems  to  be 
settled  that  where  a  contract  for  future  delivery  is  valid  in  its  in- 
ception, and  not  tainted  with  any  gambling  intent,  the  mere  fact 
that  at  the  time  for  its  fulfilment,  instead  of  delivering  and  receiving 
the  article  according  to  the  terms  of  the  contract,  one  of  the  parties 
makes  default,  and  thereupon  the  parties  settle  on  the  basis  of  actual 
differences  in  the  contract  price  and  the  market  value  at  the  time 
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of  the  breach,  does  not  render  the  contract  void  as  a  gambling  con- 
tract Brtufi  Appeal,  55  Penn.  St.,  294 ;  Smith  y.  Bouvier,  70 
id.  325  ;  Farrira  v.  Oaiea,  89  id.  89  ;  Clarke  y.  Ibsf,  7  Biss.  540  , 
OUber  y.  Oauger^  8  id.  214  ;  Williar  y.  Irwin,  1 1  id.  57  ;  Sawyer 
T.  Taggart,  14  Bush,  727. 

The  mere  fact  that  deliyery  was  to  be  made  at  such  time  in  April 
as  the  seller  might  elect  for  the  price  stipulated,  did  not  make  the 
contract  invalid  upon  its  face.  The  mere  option  of  the  seller  to  elect 
the  particular  day  in  the  month  upon  which  to  make  deliyery  did 
not  relieye  him  from  his  obligation  to  deliyer  during  the  month. 
The  seller  being  still  under  obligation  to  deliyer,  the  contract  was 
not  different  in  principle,  in  this  respect,  from  ordinaiy  executory 
contracts,  to  deliver  at  a  future  day,  and  ''such  contracts,"  as  stated 
by  this  court  in  Barnard  y.  Backhaus,  are  constantly  made  in 
legitimate  transactions,  and  are  unobjectionable  in  law."  Cole  v. 
Milmine^  88  IlL  349.  Thus  it  has  been  repeatedly  held  that  where 
the  only  option  the  seller  has  is  as  to  the  precise  time  of  delivery, 
and  the  legal  effect  of  the  agreement  is  that  the  deliyery  must  bo 
made  within  a  limited  period,  the  contract  is  not  thereby  rendered 
iUegal.  Pixlejf  y.  BoytUon,  79  111.,  353  ;  Lagan  y.  Musickj  81  id. 
415  ;  Bigelow  y.  Benedid,  70  N.  Y.  202  ;  s.  c,  26  Am.  Rep.  573  ; 
Siarff  y.  Salomon,  71  N.  Y..  420;  Harris  y.  Tumbridge,  83  id. 
99;  8.  0.,  38  Am.  Rep.  398. 

Nor  does  the  mere  fact  that  the  contract  authorized  the  seller  to 
exact  margins  as  security  make  the  contract  illegal  within  the 
authorities  if  it  was  otherwise  yalid.  HcUch  y.  Douglass,  48  Conn. 
116  ;  Corbett  y.  Underwood,  83  111.  324  ;  s.  c,  25  Am.  Rep.  392  ; 
Union  Nat  Bank  y.  Carr,  15  Fed.  Rep.  438. 

But  although  the  contract  in  question  did  not  expressly  stipulate 
for  actual  pei^ormance,  and  did  not  expressly  make  such  differences 
the  exdusiye  subject  or  object  of  the  contract,  still  it  does  not 
necessarily  follow  that  the  contract  was  not  for  a  fictitious  transac- 
tion, but  was  made  vrith  a  bona  fide  intention  on  the  part  of  the  seller 
to  deliyer  the  article  and  receiye  the  price,  and  on  the  part  of  the 
buyer  to  receive  the  article  and  pay  the  price.  For  as  stated  in  the 
opinion  in  Barnard  v.  Backhaus,  supra,  '^  it  will  not  do  to  attach 
too  much  weight  or  importance  to  the  mere  form  of  the  instrument, 
for  it  is  quite  certain  that  parties  will  be  astute  in  concealing  their 
intention,  and  the  real  nature  of  the  transaction,  if  it  be  illegal  It 
may  safely  be  assumed  that  parties  will  make  such  contracts  valid 
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in  form  ;  but  courts  must  not  be  deceived  bj  what  appears  on  the 
face  of  the  agreement.  It  is  often  necessary  to  go  behind  or  outside 
of  the  words  of  the  contract  —  to  look  into  the  facts  and  circnm- 
Btanoes  which  attended  the  making  of  it  —  in  order  to  ascertain 
whether  it  was  intended  as  a  bona  fide  purchase  and  sale  of  property 
or  was  only  colorable." 

Here  the  evidence,  outside  of  the  written  contract,  removes  all 
possible  doubt  as  to  the  real  intention  of  the  plaintiffs. 

[Omitting  this.] 

From  all  these  undisputed  facts  it  would  seem  that  the  defend- 
ant also  intended  to  take  the  barley  according  to  the  contract.    But 
notwithstanding  these  facts  the  defendant  testified  in  effect  that 
although  he  could  not  tell  any  thing  about  the  intention  of  the 
plaintiffs,  yet  it  was  his  intention  to  sell  out  the  barley  at  a  profit, 
to  sell  the  option  he  had  on  the  barley,  and  that  he  did  not  expect 
to  receive  any  actual  barley  on  the  contract.     This  langoage  is  to 
say  the  least  equivocal  and  of  doubtful  im]X)rt.     Just  how  he  could 
sell  out  the  barley  at  a  profit  without  in  effect  receiving  the  barley 
does  not  appear.     Under  the  contract  proven  he  had  no  option  on 
this  barley  to  sell.     His  business  under  the  contract  was  simply  to 
receive  and  pay.     The  only  way  he  could  sell  out  the  barley  at  a 
profit,  or  any  option  upon  it,  was  by  way  of  some  new  contract  of 
which  we  have  no  evidence.     The  fact  that  he  intended  to  sell  it  in- 
dicates that  he  expected  it  would  be  delivered,  and  that  he  intended 
to  receive  it.     If  he  in  fact  at  any  time  had  an  intention  not  to  re- 
ceive the  barley  then  we  must  assume  from  the  evidence  that  he 
kept  such  intention  a  secret,  for  there  is  no  claim  that  he  so  in- 
formed the  plaintiffs  or  any  one;  besides  such  intent  would  be  in 
direct  conflict  with  his  declaration  made  in  the  fore  part  of  March, 
his  telegram  and  letter  of  March  18,  and  his  letter  of  March  31. 
If  the  case  turned  upon  the  defendant's  intention  alone,  then  pos- 
sibly it  would  have  been  proper  to  have  submitted  the  case  to  the 
jury.     But  we  are  not  aware  of  any  adjudicated  case  going  to  the 
extent  of  holding  that  such  mere  secret  intention  of  one  party  to 
the  contract  not  communicated  to  the  other  party,  is  sufficient  to 
invalidate  such  contract.     In  Barnard  v.  Backhaus,  svpra,  it  was 
**  clearly  and  satisfactorily  proven  that  in  respect  to  some  of  the 
transactions  none  of  the  parties  intended  an  actual  sale  and  pur-  . 
chase  of  the  wheat."     As  indicated  by  this  court  in  Lotory  v.  DiU- 
man,  supra,  it  is  only  "  where  neither  party  intends  to  deliver  or 
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accept "  that  the  contract  is  illegal.  To  the  same  effect  are  Murry 
V.  OcheUree,  69  Iowa,  435  ;  Clarke  v.  Fosa,  supra;  Williary.  Ir^ 
win^'tupra;  Sawyer  v.  Taggarl,  supra;  Wllliains\.  Carr,  80  K. 
C.  :;!94 ;  Williams  y.  Tiedemann,  G  Mo.  App.  269;  Roundtreey, 
Smith,  108  tl.  S.  269  ;  Orizewood  v.  Hktne,  73  Eng.  C.  L.  541. 
In  Murry  v.  Ochellree,  supra,  it  was  held  that  although  the  de- 
fendant intended  simply  to  gamble  on  the  fluctuations  of  the 
markets, .yet  aince  the  evidence  showed  affirmatively  that  the 
transaction  on  the  part  of  the  plaintiffs  was  a  bona  fide  sale  of  grain 
to  be  actually  delivered  at  a  future  time,  they  were  entitled  to 
recover. 

Assuming  that  the  defendant's  testimony  as  to  his  not  intending, 
to  receive  and  pay  for  the  grain  is  not  consistent  with  his  other 
statements,  and  not  in  conflict  with  his  declaration,  telegram  and 
letters,  yet  as  such  intention  was  never  communicated  to  the  plaint- 
iffs, but  remained  a  secret,  and  as  it  appears  from  the  undisputed 
evidence  thut  the  plaintiffs  made  the  contract  with  the  hoihafide  in- 
tention of  delivering  the  warehouse  receipts  and  receiving  the  price 
as  agreed  in  the  contract,  we  must  hold  upon  the  authorities  cited 
and  in  harmony  with  the  uniform  rulings  of  this  court,  that  the 
plaintiffs  are  entitled  to  recover.  It  follows  that  upon  the  evidence 
given  the  court  was  justified  in  directing  a  verdict  for  the 
plidntiffs. 

This  terminates  the  real  controveray  and  obviates  the  necessity  of 
considering  several  exceptions  taken.  It  only  seems  necessary  to 
add  that  we  are  clearly  of  the  opinion  that  the  defendant's  agent 
was  authorized  by  the  letter  ho  received  to  sell  the  barley  as  he  did, 
and  having  sold  it,  and  the  defendant  having  received  the  benefit 
of  such  sale  by  way  of  credit  for  the  amount  it  brought  on  his  ac- 
count he  is  in  no  position  to  escape  liability  for  the  balance  of  the 
damages  resulting  from  the  breach  of  his  contract  by  claiming  thut 
the  sales  so  made  to  McLaren  &  Co.  and  others  were  void  under 
the  statute  of  frauds. 

No  material  evidence  seems  to  have  been  excluded.  The  right 
to  go  outside  of  the  written  contract  was  conceded  by  the  trial 
court,  and  the  rulings  upon  the  admissions  of  evidence  were  upon 
that  thepry.  Without  going  into  details  we  must  say  that  the  trial 
court  seems  to  have  admitted  all  testimony  having  any  legitimate 
bearing  upon  the  real  issues  in  the  case.  The  rules  of  evidence  are 
familiar  to  the  profession,  and  it  is  hardly  necessary  to  go  into  n- 
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newed  discussion  whenever  an  exception  is  taken  which  merely  in- 
Yolves  questions  which  have  become  elementary. 

By  ih$  Court. —  The  judgment  of  the  Gironit  Ck>art  is  affirmed. 

Obtok,  J.,  dissents. 


Lawbok  y.  Mbkabha  Woodbn-Warb  Oompakt. 

<l»wis.aes.) 

Waier  and  fmU&r-ccune  — lea$e  —  €sooem90  use — if^neHan. 

Where  the  owner  of  a  water-power  leaaee  the  use  of  a  apedfie  qaantitj  of 
water,  and  the  lessee  habitually  uses  more,  and  threatens  to  persist,  and  the 
extent  of  such  use  is  difficult  to  estimate,  the  lessee  may  be  enjoined,  with* 
out  any  allegation  of  injury  to  the  lessor.    {Ses  ihote,  p.  581.) 

ACTION  for  injunction.     The  head-note  shows  the  facts.     The 
plaintiff  had  judgment  below  on  demurrer. 

Charles  W,  Felker,  for  appellant. 
Mcfses  Hooper,  for  respondents* 

Gassoday,  J.  Undoubtedly  the  rule  is  settled  in  this  State,  as 
urged,  in  effect,  by  counsel  for  the  defendant,  that  when  a  com- 
plaint attempts  but  fails  to  state  a  cause  of  action  in  equity,  a  gen- 
eral demurrer  thereto  will  be  sustained,  notwithstanding  it  may 
contain  allegations,  which  if  eliminated  and  standing  by  themselves, 
might  be  sufBicient  to  constitute  a  cause  of  action  at  law.  Denner  y. 
C.  M.  <«  St.  P.  R'y  Co.y  67  Wis.  218,  and  cases  there  cited.  To 
sustain  the  ruling  of  the  trial  court,  the  complaint  must  therefore 
state  a  cause  of  action  of  equitable  cognizance. 

Here*  it  appears  that  the  plaintiffs  own  the  water-power  in  ques- 
tion, subject  to  the  leases  held  by  the  defendant.  It  also  appears 
that  by  virtue  of  the  water-power  the  plaintiffs  have  a  large  amount 
of  water  in  addition  to  that  covered  by  the  leases,  the  use  of  which 
they  have  the  right  to  sell  or  lease.  Upon  the  facts  stated,  the 
plaintiffs  have,  beyond  question,  a  usufructuary  interest  in  all  the 
undisposed  of  water  appurtenant  to  their  water-power.  They  are 
clearly  entitled  to  the  enjoyment,  use,  and  benefit  of  the  water- 
power  created  by  their  grantors,  and  to  which  they  have  succeeded. 
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So  the  defendant  has  rights  and  interests  in  the  power  to  the  ex- 
tent given  by  its  leases.  From  the  yery  nature  of  water,  and  the 
essential  requisites  of  a  water-power,  these  respective  rights  must, 
to  some  extent,  be  dependent  upon  each  other,  and  exist  in  common, 
or  not  at  all.  Water  being  a  constantly  moving  element,  the  rights 
of  different  parties  to  draw  and  use  from  a  common  source  must 
necessarily  be  regulated  and  defined  by  covenants  and  agreements, 
or  else  by  actual  partition  and  measurements.  Here  we  must  assume 
that  there  was  no  such  actual  partition  or  measurement.  The  de- 
fendant's right  to  draw  and  use  however  is  given  by  and  neces- 
sarily defined  and  limited  in  the  leases.  Whatever  has  been  or  may 
be  drawn  in  excessof  the  amount  thus  authorized,  defined,  and 
limited  must  be  regarded  as  wrongfully  drawn  and  used.  Being  of 
great  value,  and  wrongfully  used,  as  alleged,  such  use  must  be 
deemed  injurious  to  the  owners.  This  is  virtually  conceded.  It  is  also 
conceded  that  tlie  plaintiffs  have  a  remedy  for  such  injury.  It  is 
claimed  however  that  their  remedy  at  law  is  adequate,  and  hence 
that  they  are  in  no  position  to  successfully  invoke  the  aid  of  equity. 
On  the  contrary,  it  is  urged  by  the  plaintiffs  that  they  have  no  ade- 
quate remedy  at  law,  and  hence  are  entitled  to  the  aid  of  equity. 

The  mere  existence  of  a  legal  remedy  will  not  bar  equitable  inter- 
ference where  such  interference  would  be  more  adequate,  compre- 
hensive, and  effectual.  Bemia  v.  Vpham,  13  Pick.  170  ;  Boston  W. 
P.  Co.  V.  B.  d  W.  R.  Co.,  16  id.  521 ;  Ballofi  v.  HopkifUon,  4 
Oray,  328.  Of  course,  such  preventive  remedy  is  not  given  merely 
by  reason  of  past  injury,  but  to  prevent  its  continuance.  Cobb  v. 
Smiih,  16  Wis.  661.  Where  the  continued  use  or  threatened  dan- 
ger is  such  as  to  cause  reasonable  fear  of  irreparable  injury,  it  is  not 
essential  that  there  should  be  actual  damage,  or  even  a  completed 
violation  of  the  plaintiff's  rights,  in  order  to  entitle  him  to  the  pro- 
tection of  equity.  Webb  v.  Portland  Manufg  Co.^  3  Sumn.  189  ; 
Gould  Waters,  §§  513-517,  and  cases  there  cited.  An  injury  is 
irireparable,  and  will  be  enjoined  if  of  such  a  nature  that  it  cannot 
be  adequately  compensated  in  damages,  or  cannot  be  measured  by 
any  certain  pecuniary  standard.  WiUon  v.  Mineral  Point,  39  Wis. 
160.  Where  the  injury  is  continuous,  and  under  a  claim  of  right, 
restraint  in  equity  seems  to  be  essential  in  order  to  prevent  vexa- 
tious litigation,  and  a  multiplicity  of  suits.  Oarwood  v.  N.  T,  (7. 
S  H.  R.  Oo.^  83  N.  Y.  404 ;  8.  c,  38  Am.  Bep.  452 ;  Tipping  v. 
^ekorOoy,  2  Kay  ft  J.  264  ;  Clark  v.  Stewart,  56  Wis.  154.  So  it 
Vol.  XLVIII-67 
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has  been  held  that  where  parties  have  regulated  their  rights  in 
water  by  contract  or  grant,  the  meaning  and  breach  of  which  is 
clear,  it  is  not  a  question  of  damage,  but  the  mei'e  breach  affords 
sufficient  ground  for  equitable  intervention.  Tipping  t.  Eekersley, 
supra;  Dickenson  v.  Grand  Junction  Cafial  Co,,  15  Beav.  260 ; 
Olmsted  v.  Loamis,  9  N.  Y  423.  So  it  has  been  held  that  where 
there  is  an  admitted  common  right  among  several  owners  of  the 
same  water-power,  equity  will  interpose  to  regulate  the  common 
use,  to  determine  the  extent  of  their  respective  rights,  and  the 
proper  mode  of  exercising  and  enjoying  them,  as  tending  to  prevent 
litigation,  and  as  affording  a  more  complete  and  peifect  remedy 
than  could  be  obtained  at  law,  and  as  furnishing,  in  fact,  the  only 
adequate  means  of  ascertaining  and  determining  the  respective 
rights  of  the  parties.  Burnham  v.  Kemptony  44  N.  H.  100  ;  Ran- 
let  V.  Cook,  id.  512 ;  Banna  v.  Clarke,  31  Oratt.  36 ;  Adavis  v. 
Manning,  48  Conn.  477  ;  Sanborn  v.  Braley,  4tl  Vt  170 ;  Marhkam 
V.  Stowe,  66  N.  Y.  674  ;  Comsfocl'  v.  Johison,  46  id.  615  ;  Cam- 
ing  V.  Troy  i.  Ji  N.  Pactonj,  4 )  id.  191  ;  Ene  Canal  Co.  v. 
Walker,  29  Penn.  St.  170  ;  Lehigh  Valley  R.  Co.  v.  Society,  30  N. 
J.  Eq.  145  ;  Emporia  v.  Soden,  25  Eans.  588  ;  s.  c,  37  Am.  Rep. 
265. 

In  Lyon  v.  McLaughlin,  32  Vt.  425,  both  parties  had  rights  to 
the  privilege  of  water  under  their  respective  deeds,  and  the 
court  aptly  stated  the  rule  thus-  ''It  would  seem  to  be  well 
settled,  as  shown  by  the  text-books  and  the  cases,  that  when  the 
invasion  of  a  right  in  this  kind  of  property  is  threatened  and 
intended,  which  is  necessarily  to  be  continuing  and  operating 
prospectively  and  indefinitely,  and  the  extent  of  the  injurious  con- 
sequences is  contingent  and  doubtful  of  estimation,  the  writ  of 
injunction  is  not  only  permissible,  but  is  the  most  appropriate  means 
of  remedy.  It  affords  in  fact  the  only  adequate  and  sure  remedy. 
For  the  very  doubtfulness  as  to  the  extent  of  the  prospective  injury, 
and  the  impossibility  of  ascertaining  the  measure  of  just  reparation, 
render  such  injury  irreparable  in  the  sense  of  the  law  relating  to 
this  subject." 

Where  there  is  an  adequate  method  of  measuring  the  water  used, 
as  where  the  water  can  only  be  drawn  through  an  orifice  of  fixed 
dimensions,  or  by  wheels  so  constructed  as  only  to  admit  of  the  use 
of  a  certain  quantity,  or  by  a  water-meter,  there  is  less  reoson  for 
equitable  interposition  ;  for  in  those  cases  the  amount  of  the  excess 
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of  water  used  can  be  approximately  ascertained.     But  eveu  in  tliose 

cases  it  is  frequently  granted  as  appears  from  the  cases  cited. 

Here  it  a])pears  that  the  amount  which  has  been  and  continues  to 

be  used  is  greatly  in  excess  of  the  amount  covered  by  the  leases^ 

and  yet  without  uniformity  depending  evidently  upon  the  wants 

and  necessities  of  the  defendant.     This  being  so,  it  is  apparent  that 

tiie  rights  of  the  plaintiffs  are  at  the  mercy  of  the  defendant    It 

may  draw  no  more  than  its  leases  call  for  during  portions  of  the 

day,  and  yet  may  draw  largely  in  excess  during  other  portions. 

This  being  so,  it  would  be  utterly  impossible  to  prove  the  exaqt 

amount  of  such  excess  used  in  any  considerable  given  period,  and 

hence  impossible  to  obtain  adequate  redress  at  law.     Besides,  to 

refuse  equitable  interposition  would  be  to  subject  the  parties  not 

only  to  a  multiplicity  of  suits,  but  to  continuous  and  interminable 

litigation.     After  a  very  careful  reading  of  many  cases,  and  some 

of  the  latest  and  best  text-books  we  have  no  hesitation  in  holding 

that  where  the  proprietor  of  a  water-power  leases  the  use  of  a 

specific  quantity  of  water,  and  the  lessee  persistently  uses  water  in 

excess  of  the  amount  covered  by  the  lease  and  threatens  to  continue 

in  so  doing,  and  where  the  extent  of  such  use  is  contingent  and  its 

value  difBicult  of  ascertainment  and  of  doubtful  estimation,  such 

proprietor  may  successfully  invoke  the  aid  of  equitable  intervention 

to  prevent  the  lessee  from  using  such  excess,  without  alleging  or 

proving  that  such  excess  is  essential  to  the  operation  of  other  mills 

or  is  diverted  therefrom. 

By  the  Court. —  The  order  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed, 

NoTB  BY  THE  REPORTER.— In  Mo/rkhiOm  V.  Btawe,  66  N.  Y.  674,  it  was  held 
that  where  the  defendant  had  an  easement  or  grant  of  the  privilege  of  drawing 
water  from  a  spring  on  the  plaintiff's  premises  through  a  pipe  of  a  given 
diameter,  he  may  be  enjoined  from  using  a  larger  pipe.  See  Ckvrwood  v.  If. 
r.  Cent.,  etc.,  B.  Co.,  88  N.  Y.  400 ;  s.  c,  88  Am.  Rep.  45d ;  Onthank  v.  Lake 
Share,  etc.,  R.  Co.,  71  N.  Y.  IM ;  s.  c,  27  Am.  Rep.  85 ;  €hroat  v.  Moak,  94 
N.  Y.  115. 
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Vav  Stbbkwyck  v.  Washbukk. 

Widow  —  deeiion  under  htuband^s  wiU — itmtmUif. 

^lie  right  of  a  widow  to  diasent  from  a  pioviaioii  in  her  hnaband's  will  in  lien 
of  dower  maj  be  oxerdaed  for  her  bj  the  coort  alone,  in  earn  of  her 
inaanity.* 

AOTION  for  constmotion  of  a  wilL    The  opinion  states  the 
case. 


fineheSs  Lynds  d  Miller,  for  appellant 

Oameran,  Loseg  d  Bunn,  for  respondent. 

OoLB,  G.  J.  This  is  a  bill  filed  by  the  ezecntors  praying  the 
court  to  construe  the  will  of  the  late  Ooy.  G.  G.  Washburn,  and  to 
direct  them  as  to  the  manner  of  executing  its  trusts.  All  persons 
interested  in  the  estate  are  made  parties.  The  first  question,  as  to 
which  the  instruction  of  the  court  is  asked,  is  whether  Mrs.  Wash- 
bum,  the  widow  of  the  testator,  being  insane,  must  take  under  the 
provisions  of  the  will  or  against  the  will.  The  statute  on  this  snb* 
ject  enacts  that  if  any  land  be  devised  to  a  woman,  or  other  pro- 
vision be  made  for  her  in  the  will  of  her  husband,  she  shall  make 
her  election  whether  she  will  take  the  lands  so  devised,  or  the  pro- 
vision so  made,  or  whether  she  will  claim  the  share  of  his  estate 
allowed  her  by  law.  She  is  not  entitled  to  both,  unless  it  plainly 
appears  by  the  will  to  have  been  so  intended  by  the  testator. 
§  2171,  B.  S.  When  the  widow  shall  be  entitled  to  an  election, 
she  shall  be  deemed  to  have  elected  to  take  such  devise  or  other 
provision,  unless  within  one  year  from  the  death  of  her  husband,  she 
fild  in  the  proper  Probate  Oourt  a  notice  in  writing  that  she  elects  to 
take  the  provision  made  for  her  by  law  instead  .of  such  devise  or 
other  provision.  §  2172.  As  was  observed  in  Hardy  v.  Scales,  54 
Wis.  452,  this  statute  changes  the  common-law  rule  that  a  provision 
for  the  widow,  in  the  will,  was  presumed  to  be  a  matter  of  bounty, 
and  not  intended  to  exclude  dower,  unless  it  was  so  declared  in  the 
will,  or  resulted  as  a  necessary  implication  from  its  terms. 

*  See  OremAaw  v.  OarpenJter  (69  Ala.  572),  44  Am.  Rep.  589  ;  Kennedy  v. 

Jahmton  (65  Penn.  St.  451),  8  Am.  Rep.  660. 
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The  second  clause  of  the  will  under  consideration  reads  as  fol- 
lows :  ''  I  direct  my  executors  to  bear  constantly  in  mind  the  wants 
of  my  wife,  and  to  set  aside,  use,  and  expend  whatever  moneys  may 
be  necessary,  consistently  with  her  condition,  to  provide  for  her 
comfort  and  physical  health ;  and  I  place  no  limit  upon  the  sums 
which  they  may  spend  for  the  purposes  indicated."  Now  can  this 
be  said  to  be  a  ''  devise "  or  "  other  provision "  made  for  the 
widow  within  the  meaning  of  section  2171  above  referred  toP  We 
are  clearly  of  the  opinion  that  an  afOirmative  answer  must  be  given 
this  qiiestion. 

[Omitting  the  discussion.] 

Thus,  having  reached  the  conclusion  that  the  will  makes  provi- 
sion for  the  widow  within  the  true  intent  and  meaning  of  the  stat- 
ute, the  next  question  to  be  considered  is,  does  the  statute  apply  to 
an  insane  person?  On  this  point  it  is  vigorously  insisted  that  it  does 
not;  that  the  statute  provides  only  for  cases  where  an  election  is 
possible;  that  an  insane  widow  is  incapable  of  making  any  election, 
of  exercising  any  intelligent  judgment  or  choice,  therefore  she 
cannot  come  within  its  terms.  The  statute  manifestly  implies 
choice  or  election  on  the  part  of  the  widow,  or  by  some  instrumen- 
tality in  her  behalf.  At  the  same  time  it  is  apparent  that  the 
statute  contains  no  exception  of  persons  who  are  insane  or  other- 
wise under  disability.  Where  the  widow  is  sane,  is  sui  juris, 
capable  of  making  contracts,  competent  to  bind  herself  by  a 
legal  obligation,  the  way  is  plain.  She  can  elect  whether  she 
will  take  the  devise  or  other  provision  made  for  her  in  the 
will  of  her  husband,  or  whether  she  will  claim  that  interest 
in  his  estate  which  the  law  gives  her.  But  when  we  come 
to  apply  the  statute  to  an  insane  widow,  a  nan  compos  mentiSj  one 
who  can  exercise  no  intelligent  judgment  or  choice,  one  who  is  not 
responsible  for  her  acts,  then  it  goes  against  our  notions  of  right 
and  justice.  Still,  the  law  is  well  settled  that  in  the  construction 
of  statutes  general  words  are  to  have  a  general  operation,  unless 
something  is  found  in  the  statute  itself  which  affords  grounds  for 
qualifying  or  restraining  them.  "  No  exceptions  can  be  claimed 
in  favor  of  particular  persons  or  classes  unless  they  are  expressly 
mentioned.''  Dixon,  0.  J.,  in  Woodbury  v.  Shacklefordf  19  Wis. 
*60.  The  same  principle  was  recognized  and  enforced  in  Lindsay 
V.  Fay,  28  Wis.  177,  and  it  is  doubtless  in  accord  with  the  great 
weight  of  judicial  opinion  on  tliis  siil)jcct.     As  the  legislature  hap 
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made  no  exception  in  the  statute,  the  courts  have  no  right  to  make 
one,  because  to  do  so  would  be  legislation.  Were  we  to  hold  that 
the  statute  does  not  include  a  widow  of  unsound  mind,  we  should 
certainly  be  making  an  addition  to  it  which  the  legislature  has  not 
seen  fit  to  enact.  The  ill  effects  of  holding  that  the  statute  did 
include  an  insane  widow  were  most  ably  presented  in  the  argument 
of  respondents'  counsel.  These  evil  consequences,  however  proper 
for  the  consideration  of  the  legislature,  can  really  have  no  weight 
in  giving  construction  to  a  statute  which  is  plain  and  unambiguous 
in  its  language.  The  doctrine  of  an  inherent  equity,  creating  an 
exception  as  to  any  disability  where  the  legislature  has  made  none, 
must  be  abandoned,  particularly  in  a  country  where  the  legislative 
power  is  distinct  from  the  judicial.  The  result  therefore  on  this 
point  is,  that  we  must  hold  that  the  general  words  in  the  statute 
have  a  general  application,  and  since  there  is  no  exception  as  to  an 
insane  widow,  the  court  can  create  none.  Demarest  v.  Wynkoopy 
3  Johns.  Ch.  138;  Lewis  v.  Lewis,  7  Ired.  L.  73;  Thompson  v.  JBgberi, 
17  N.  J.  L.  462;  Bank  v.  DaUo?iy  9  How.  622. 

The  next  inquiry  is,  how  and  by  whom  is  the  election  to  be  made? 
The  counsel  for  the  executors  say  the  right  and  duty  of  making  an 
election  are  personal  to  the  widow,  and  must  be  made  by  her  alone. 
But  she  is  insane,  mentally  incapable  of  making  a  choice  or 
election  in  the  matter.  This  being  the  case,  can  any  election  be 
made  for  her  under  the  statute,  or  does  the  power  to  elect  fail  on 
account  of  her  disability?  These  are  questions  not  free  from  diffi- 
culty, but  we  think  they  are  susceptible  of  solution.  The  counsel 
for  the  respondents  claim  that  the  guardian  of  Mrs.  Washburn  can 
elect  for  her,  and  that  the  election  which  he  has  made  to  take  her 
legal  share  in  the  estate  is  a  valid  election,  and  must  stand.  At 
the  same  time  the  counsel,  with  his  usual  fairness  and  candor,  admits 
that  there  are  many  decisions  disaffirming  the  right  of  the  guard- 
ian to  elect  This  concession  is  not  improvidently  made.  Many 
cases  can  be  found  which  in  effect  hold  that  the  statutoiy  right  of 
election  conferred  upon  the  widow  is  a  strictly  personal  right,  and 
cannot  be  exercised  by  another  person  in  her  behalf ;  that  even  the 
incapacity  of  the  widow  to  elect,  by  reason  of  insanity,  furnishes  no 
sufficient  ground  for  tlie  relaxation  of  this  rule.  Collinst  v.  Carmany  5 
Md.  503;  Hmtony.  Hmion,  6  Ired.  L.  274;  Lewis  v.  Letois,  7  id.  73; 
SJicrman  v.  Newtoriy  6  Gray,  807;  Boone  v.  Boone,  3  Har.  &  McH.  95; 
Welch  V.  A  nderson^  28  Mo.  293.  We  are  not  aware  of  any  direct  author^ 
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ity  which  decides  that  the  guardian  of  an  insane  widow  may  elect  for 
her,  in  the  absence  of  a  statute  giving  him  that  right.  In  Brow7iY. 
HodgdoUj  31  Me.  65,  the  widow  waived  the  provision  madiB  for  her 
in  the  will.  Subsequently  a  guardian  was  appointed,  on  account  of 
insanity,  who  claimed  dower  for  her.  This  was  quite  consistent 
with  the  position  that  she  had  made  a  valid  waiver.  It  was  con- 
tended that  the  widow  was  insane  when  she  made  the  waiver. 
But  whether  she  was  or  was  not  the  court  did  not  decide.  The 
court  says  in  effect  that  the  contracts  of  insane  persons  are  not  void 
but  only  voidable,  and  may  be  ratified  during  a  lucid  interval ;  that 
nothing  had  been  done  by  the  widow  evincing  a  disposition  to  avoid 
the  waiver,  nor  by  the  guardian  after  his  appointment.  It  is  apparent 
the  case  fails  to  sustain  the  position  to  which  it  is  cited,  that  the 
guardian  may  elect.  In  Heavenridge  v.  NeUon,  56  Ind.  90,  the  court 
decides  that  the  guardian  of  a  widow  of  unsound  mind  has  no  power 
to  elect  for  her,  as  between  the  provisions  of  a  will  and  her  legal 
rights.  The  case  is  in  harmony  with  the  great  current  of  author- 
ity. Pinkerton  v.  Sargent^  102  Mass.  568,  affirm  the  same  doctrine 
that  the  privilege  of  a  waiver  is  a  purely  personal  right,  and  if  the 
widow  is  insane,  neither  she  nor  her  guardian  can  exercise  it.  It 
seems  unnecessary  to  multiply  cases  upon  this  point.  Nor  do  we 
find  any  thing  in  the  statute  relating  to  the  powers  and  duties  of 
a  guardian  of  an  insane  person  which  confers  the  right  to 
elect. 

We  cannot  go  over,  in  detail,  the  various  provisions  referred  to  by 
counsel,  but  content  ourselves  with  saying  that  in  none  of  them  is 
this  right  given,  either  expressly  or  by  any  fair  implication.  The 
right  of  the  guardian  to  sue  for  and  collect  debts  due  his  ward,  and 
to  appear  for  and  represent  such  ward  in  all  actions  and  proceed- 
ings, except  where  another  person  is  appointed  for  the  purpose, 
does  not  relate  to  or  apply  to  an  election  under  a  will.  It  properly 
refers  to  the  proceedings  in  ordinary  actions  in  court  Still  not- 
withstanding these  provisions  of  the  statute,  the  appointment  of 
a  guardian  ad  litem  is  generally  deemed  necessary,  and  made  ;  but 
it  is  clear  that  the  statute  confers  no  power  on  the  guardian  to 
make  an  election  for  an  insane  widow,  and  it  would  be  a  perversion 
of  its  terms  to  so  hold. 

It  therefore  follows,  from  these  views,  that  the  election  ma<lo 
by  the  guardian  of  Mrs.  Washburn  was  without  authority  of  law 
and  can  have  no  validity  whatever.     But  if  neither  the  widow  nor- 
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guardian  oould  make  a  valid  election  nnder  the  statute,  the 
question  arises  whether  a  court  of  equity  has  the  power  to  make 
it  for  her.  At  common  law,  where  the  person  entitled  to  elect 
was  insane  and  incapable  of  exercising  the  right,  a  court  of  equity 
would  elect  for  him.  Says  Mr.  Justice  Story  :  *'  It  is  in  cases  of 
wills  that  the  doctrine  respecting  election  and  satisfaction  must 
frequently,  though  not  exclusively,  arise  in  practice  and  is  acted 
upon  and  enforced  by  courts  of  equity."  The  learned  author 
defines  ''election"  as  used  by  him,  "to  be  an  obligation  imposed 
upon  a  party  to  choose  between  two  inconsistent  or  alternative 
rights  or  claims  in  cases  where  there  is  a  clear  intention  of  the  per- 
son from  whom  he  derives  one  that  he  should  not  enjoy  both. 
Every  case  of  election  therefore  presupposes  a  plurality  of  gifts  or 
righte,  with  an  intention  express  or  implied  of  the  party  who  hag 
the  right  to  control  one  or  both,  that  one  should  be  a  substitute  for 
the  other.  The  party  who  is  to  take  has  a  choice  but  he  cannot 
enjoy  the  benefits  of  both."    2  Story  Eq.  Jur.,  §  1075. 

Independently  of  the  statute  probably  no  one  would  question 
the  power  of  a  court  of  equity,  where  the  application  was  in  time, 
to  elect  for  an  insane  widow  or  other  jierson  incapable  from  want 
of  capacity  of  personally  making  it.  Such  a  power  has  often  been 
exercised  by  Courts  of  Chancery  in  England  and  in  this  country, 
and  the  jurisdiction  is  well  established.  Docs  then  the  statute 
which  requires  the  widow  to  elect,  limit  or  abrogate  this  jurisdic- 
tion, so  that  a  court  can  no  longer  exert  it  on  behalf  of  an  insane 
widow  ?  We  perceive  no  sufiBicient  grounds  for  saying  that  it  does. 
The  object  of  the  statute  is  to  regulate  dower,  declare  when  and 
under  what  circumstances  it  shall  exist,  define  its  extent,  and  pre- 
scribe the  manner  in  which  it  may  be  barred.  True  it  provides 
that  when  the  widow  is  put  to  an  election  she  shall  be  deemed  to 
have  elected  to  take  the  jointure,  devise  or  other  provision,  unless 
within  a  year  from  the  death  of  her  husband  she  file  a  notice  that 
she  elects  to  take  the  share  of  his  estate  which  the  law  gives  her. 
But  we  do  not  think  it  was  the  design  of  the  statute  to  abrogate 
the  jurisdiction  of  a  court  of  equity  in  a  proper  case.  Such  an  in- 
ference should  not  be  made  without  a  clear  expression  of  such 
legislative  intent.  Besides,  within  the  year  the  executors  invoked 
the  jurisdiction  of  the  court  to  construe  the  will,  asking  directions 
as  to  how  they  shall  execute  its  trusts  and  that  the  question  of 
election  be  determined.*   In  one  question  they  distinctly  ask  whether 
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the  widow,  being  insane,  is  put  to  an  election,  if  so,  how  and  by 
whom  the  election  is  to  be  made.  This  calls  upon  the  court  to 
make  the  election  if  it  has  the  power  to  do  so. 

The  question  as  to  the  right  of  a  court  of  equity  to  make  an 
election  for  an  insane  widow  has  been  considered  in  other  States 
where  a  similar  statute  exists.  In  Wrighi  v.  West,  2  Lea,  78 ;  s.  c,  31 
Am.  Bep.  58G,  it  was  decided  that  a  widow  who  had^not  dissented 
from  the  provisions  of  her  husband's  will  within  the  time  prescribed 
by  law,  because  of  her  insanity,  might  inequity  assert  her  rights  in 
the  estate  as  though  she  had  dissented.  Judge  Fbeemaic  dissented 
from  the  decision,  holding  that  she  was  barred  by  the  statute.  But 
the  discussion  in  both  opinions  is  learned  and  able.  In  Smither  y. 
Smther^s  Executory  9  Bush,  230,  the  court  ruled  that  the  widow 
might  make  an  election  in  a  mode  different  from  that  pointed  out 
by  statute.  The  proceeding  was  in  equity  and  the  election  of  the 
widow  was  postponed  until  the  condition  of  the  estate  was  ascer- 
tained. In  Collins  V.  Carmaiiy  5  Md.  503,  no  renunciation  by  the 
widow  or  by  any  one  in  her  behalf  was  made  or  attempted  to  be 
made  during  her  life,  but  the  provisions  of  the  will  for  her  benefit 
were  fully  complied  with  by  the  executor.  The  widow  was  insane 
at  the  death  of  her  husband  and  continued  so  until  she  died. 
Shortly  after  her  death  letters  of  administration  on  her  estate  were 
granted  to  the  complainant  who  promptly  filed  a  renunciation  of  the 
devises  and  bequests  made  for  the  benefit  of  his  intestate.  He  ihen 
filed  a  bill  to  obtain  a  decree  declaring  his  renunciation  effectual  and 
sufficient ;  or  if  for  any  cause  it  should  be  deemed  informal  and  im- 
perfect, he  prayed  that  he  might  be  considered  as  revoking  by  his 
bill  the  renunciation.  The  court  held  that  the  act  requiring  the 
widow  to  renounce  the  devises  and  bequests  in  the  will  within  six 
months  from  the  death  of  the  husband  included  an  insane  person, 
and  that  her  administrator,  after  a  lapse  of  four  years,  could  not 
renounce  for  her,  she  having  enjoyed  during  all  that  time  the 
benefits  provided  for  lier  by  the  will.  Therefore  the  court  decided 
he  could  not  make  the  renunciation  or  claim  any  thing  beyond 
what  was  given  his  intestate  in  the  will.  In  the  opinion  the  court 
uses  this  language:  ''In  saying  this,  we  wish  to  be  understood  as 
not  intimating  any  opinion  upon  the  question  whether  a  court  of 
equity  can  or  cannot  make  an  election  or  renunciation  for  an  insane 
widow  during  her  life,  and  m  proper  time.  The  case  does  not  call 
for  a  decision  on  that  poinf  Therefore  in  view  of  these 
VoL.XLVm— 68 
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guardian  could  make  a  valid  election  under  the  statute,  the 
question  arises  whether  a  court  of  equity  has  the  power  to  nuike 
it  for  her.  At  common  law,  where  the  person  entitled  to  elect 
was  insane  and  incapable  of  exercising  the  right,  a  court  of  equity 
would  elect  for  him.  Says  Mr.  Justice  Story  :  '*  It  is  in  cases  of 
wills  that  the  doctrine  respecting  election  and  satisfaction  must 
frequently,  though  not  exclusively,  arise  in  practice  and  is  acted 
upon  and  enforced  by  courts  of  equity."  The  leai*ned  author 
defines  '^ election"  as  used  by  him,  'Ho  be  an  obligation  imposed 
upon  a  party  to  choose  between  two  inconsistent  or  alternative 
rights  or  claims  in  cases  where  there  is  a  clear  intention  of  the  per- 
son from  whom  he  derives  one  that  he  should  not  enjoy  both. 
Every  case  of  election  therefore  presupposes  a  plurality  of  gifts  or 
rights,  with  an  intention  express  or  implied  of  the  party  who  has 
the  right  to  control  one  or  both,  that  one  should  be  a  substitute  for 
the  other.  The  party  who  is  to  take  has  a  choice  but  he  cannot 
enjoy  the  benefits  of  both."    2  Story  Eq.  Jur.,  §  1075. 

Independently  of  the  statute  probably  no  one  would  question 
the  power  of  a  court  of  equity,  where  the  application  was  in  time, 
to  elect  for  an  insane  widow  or  other  person  incapable  from  want 
of  capacity  of  personally  making  it.  Such  a  power  has  often  been 
exercised  by  Courts  of  Chancery  in  England  and  in  this  country, 
and  the  jurisdiction  is  well  established.  Does  then  the  statute 
which  requires  the  widow  to  elect,  limit  or  abrogate  this  jurisdic- 
tion, so  that  a  court  can  no  longer  exert  it  on  behalf  of  an  insane 
widow  ?  We  perceive  no  sufiBicient  grounds  for  saying  that  it  does. 
The  object  of  the  statute  is  to  regulate  dower,  declare  when  and 
under  what  circumstances  it  shall  exist,  define  its  extent,  and  pre- 
scribe the  manner  in  which  it  may  be  barred.  True  it  provides 
that  when  the  widow  is  put  to  an  election  she  shall  be  deemed  to 
have  elected  to  take  the  jointure,  devise  or  other  provision,  unless 
within  a  year  from  the  death  of  her  husband  she  file  a  notice  that 
she  elects  to  take  the  share  of  his  estate  which  the  law  gives  her. 
But  we  do  not  think  it  was  the  design  of  the  statute  to  abrogate 
the  jurisdiction  of  a  court  of  equity  in  a  proper  case.  Such  an  in- 
ference should  not  be  made  without  a  clear  expression  of  such 
legislative  intent.  Besides,  within  the  year  the  executors  invoked 
the  jurisdiction  of  the  court  to  construe  the  will,  asking  directions 
as  to  how  they  shall  execute  its  trusts  and  that  the  question  of 
election  be  determined.*   In  one  question  they  distinctly  ask  whether 
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the  widow,  being  insane,  is  put  to  an  election,  if  so,  how  and  by 
whom  the  election  is  to  be  made.  This  calls  upon  the  court  to 
make  the  election  if  it  has  the  power  to  do  so. 

The  question  as  to  the  right  of  a  court  of  equity  to  make  an 
election  for  an  insane  widow  has  been  considered  in  other  States 
where  a  similar  statute  exists.  In  Wright  y.  Westy  2  Lea,  78 ;  s.  c,  31 
Am.  Bep.  5SG,  it  was  decided  that  a  widow  who  had^  not  dissented 
from  the  provisions  of  her  husband's  will  within  the  time  prescribed 
by  law,  because  of  her  insanity,  might  in  equity  assert  her  rights  in 
the  estate  as  though  she  had  dissented.  Judge  Fbeemaic  dissented 
from  the  decision,  holding  that  she  was  barred  by  the  statute.  But 
the  discussion  in  both  opinions  is  learned  and  able.  In  Smitlier  y. 
Smither^s  Executory  9  Bush,  230,  the  court  ruled  that  the  widow 
might  make  an  election  in  a  mode  different  from  that  pointed  out 
by  statute.  The  proceeding  was  in  equity  and  the  election  of  the 
widow  was  postponed  until  the  condition  of  the  estate  was  ascer- 
tained. In  Collins  y.  Carman,  5  Md.  503,  no  renunciation  by  the 
widow  or  by  any  one  in  her  behalf  was  made  or  attempted  to  be 
made  during  her  life,  but  the  proyisions  of  the  will  for  her  benefit 
were  fully  complied  with  by  the  executor.  The  widow  was  insane 
at  the  death  of  her  husband  and  continued  so  until  she  died. 
Shortly  after  her  death  letters  of  administration  on  her  estate  were 
granted  to  the  complainant  who  promptly  filed  a  renunciation  of  the 
deyises  and  bequests  made  for  the  benefit  of  his  intestate.  He  then 
filed  a  bill  to  obtain  a  decree  declaring  his  renunciation  effectual  and 
sufficient ;  or  if  for  any  cause  it  should  be  deemed  informal  and  im- 
perfect, he  prayed  that  he  might  be  considered  as  reyoking  by  his 
bill  the  renunciation.  The  court  held  that  the  act  requiring  the 
widow  to  renounce  the  deyises  and  bequests  in  the  will  within  six 
months  from  the  death  of  the  husband  included  an  insane  person, 
and  that  her  administrator,  after  a  lapse  of  four  years,  could  not 
renounce  for  her,  she  having  enjoyed  during  all  that  time  the 
benefits  proyided  for  licr  by  the  will.  Therefore  the  court  decided 
he  could  not  make  the  renunciation  or  claim  any  thing  beyond 
what  was  giyen  his  intestate  in  the  will.  In  the  opinion  the  court 
uses  this  language:  ''In  saying  this,  we  wish  to  be  understood  as 
not  intimating  any  opinion  upon  the  question  whether  a  court  of 
equity  can  or  cannot  make  an  election  or  renunciation  for  an  insane 
widow  during  her  life,  and  m  proper  time.  The  case  does  not  call 
for  a  decision  on  that  point.  **  Therefore  in  yiew  of  these 
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authoritiesy  and  of  the  nature  of  the  case,  we  are  dispoBed  to  affirm 
fhe  right  of  the  coart  to  elect  for  the  widow. 

[Omitting  minor  matters.] 

It.  follows^  from  the  views  expressed,  that  the  jadgment  of  the 
Circuit  Court  in  construing  the  proyiaion  made  in  the  will  for  the 
support  of  the  widow,  as  well  as  in  the  directions  to  the  exeeaton 
in  regard  to  the  execution  of  their  trusts,  is  erroneous.  The  ]ndg> 
ment  is  therefore  reversed,  and  the  cause  remanded,  with  diiectiQiiB 
to  enter  a  judgment  in  accordance  with  this  opimon.  It  is  also 
ordered  that  the  taxable  costs  and  disbursements  on  both  sides  be 
paid  out  of  the  estate. 

By  the  Court. —  It  is  so  ordered. 

Motion  for  rehearing  denied. 


Shay  v.  Thomfsok. 

(WWlt.  MO.) 
A$9atiU  and  battery  —  mutual  6on$nU  to  JIghL 

Where  two  fight  in  anger  bj  consent,  each  is  liable  to  the  other  lor  aelaal 

damages-    {8ee  note,  p,  540.) 

ASSAULT  and  battery.      The  opinion  states  the   case.     The 
plaintiff  had  judgment  below. 

Bushndl  dt  Waikins,  for  appellant. 

A.  W.  it  W.  K  Bell,  for  respondent. 

Lyon,  J.  The  parties  own  adjoining  farms  and  had  a  personal 
difficulty  concerning  the  sufficiency  of  the  line  fence  between  their 
respective  farms.  On  a  certain  Sunday  m  August,  1882,  they  met, 
quarrelled  about  the  fence,  and  fought.  Although  they  were  both 
old  men,  it  is  but  just  to  say  they  fought  with  great  spirit  and  bru- 
tality. The  defendant  is  the  larger  and  probably  the  stronger  man, 
and  had  the  best  of  the  fight.  He  gouged  both  eyes  of  the  plaint- 
iff, and  it  is  claimed  that  the  sight  of  one  of  them  is  permanently 
impaired.  This  action  is  to  recover  damages  for  such  mjuries.  A . 
trial  in  the  Circuit  Oourt  resulted  in  a  verdict  and  judgment  for  the ; 
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plaiotifl  for  $500  damnges.     The  court  denied  a  motion  for  a  new 
trial.     The  defendant  appeals  from  the  judgment. 

The  only  errors  alleged  are  upon  the  charge  to  the  jury,  and  the  rv- 
fnsal  of  the  court  to  give  the  jury  certain  instructions  proposed  on 
behalf  of  the  defendant.  The  testimony  is  conflicting  as  to  the 
circumstances  of  the  affray.  We  think  the  jury  would  have  been 
justified  in  finding  therefrom,  either  (I)  the  plaintiff  commenced 
the  affray ;  or  (2)  the  defendant  commenced  it  ;  or  (3)  the  partiesf 
voluntarily  fought ;  also  (4)  if  plaintiff  commenced  it,  the  defendant 
used  unreasooable  and  unnecessary  force  and  violence  to  repel  it ;. 
and  (5)  that  the  injuries  inflicted  by  the  defendant  upon  the  person 
of  the  plaintiff  were  cruel,  brutal  and  inhuman,  and  were  maliciously 
and  vindictively  inflicted.  The  charge  of  the  learned  Circuit  judge 
covers  these  various  and  conflicting  aspects  of  the  case  presented  by. 
the  testimony.  It  is  brief  and  terse,  and  we  think  is  an  accurate 
statement  of  the  law  of  the  case.  The  jury  were  instructed  that  if 
the  plaintiff  was  the  aggressor,  the  defendant  might  lawfully  resist 
the  attack  by  the  use  of  all  the  force  necessary  to  defend  himself 
against  it,  but  if  he  exceeded  the  limits  of  lawful  self-defense  he 
was  liable  for  the  injuries  caused  by  such  excess.  They  were  also 
properly  instructed  as  to  the  elements  of  compensatory  damages  in 
such  cases  and  the  rule  of  exemplary  damages."  That  the  testimony 
tended  to  prove  a  state  of  facts,  which  if  found  by  the  jury  author- 
ized them  to  award  exemplary  damages,  we  cannot  doubt. 

The  jury  were  also  instructed  as  follows:  "If  two,  in  anger, 
fight  together,  each  is  liable  to  the  other  for  the  actual  injury  in- 
fiicted.  If  you  find  that  the  plaintiff  and  defendant  by  common, 
oonsent,  in  anger,  fought  together,  and  that  the  plaintiff  was  actually 
injured  in  said  fight  by  the  defendant,  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  actual  damages  resulting  from  said 
injury,  but  not  exemplary  damages.  This  instruction  is  fully  sus- 
tained by  the  authorities  cited  by  counsel  for  the  plaintiff.  These 
are  2  Greenl.  Ev.,  §  85 ;  Comm.  v.  OoUberg,  119  Mass.  350  ;  s.  c, 
20  Am.  Bep.  328  ;  Adains  v.  Waggoner,  33  Ind.  531 ;  s.  c.^  5  Am. 
Bep.  230 ;  Stoui  v.  Wren,  1  Hawks,  420  ;  Bell  v.  Hamley,  8  Jones 
Law  (N.  0.),  131 ;  Exodus,  xxi,  18^  19.  These  authorities  go  upon 
the  principle  that  the  fighting  being  unlawful,  the  consent  of  the 
plaintiff  to  fight  is  no  bar  to  his  action,  and  he  is  entitled  to  re- 
cover. We  believe  the  rule  is  one  of  sound  public  policy,  and  we 
do  not  hesitate  to  incorporate  it  into  the  jurisprudence  of  this  State 
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The  Circuit  judge  refused  to  give  the  following  instmotioiu  asked 
on  behalf  of  defendant : 

^'  If  the  plaintiff  first  assaulted,  seized  hold  of,  and  struck  the 
defendant,  and  the  acts  of  the  defendant  against  the  plaintiff  only 
continued  while  the  plaintiff  continued  his  assault,  yon  will  find  for 
the  defendant. 

*'  If  there  is  a  preponderance  of  testimony  to  the  effect  that  the 
plaintiff  made  the  first  assault,  seized  hold  of,  and  struck  defendant 
and  continued  his  hold  on  the  defendant  dunng  all  the  time  of  the  de- 
fendant's doing  the  acts  complained  of,  refusing  to  let  go,  you  will 
find  for  the  defendant/' 

These  proposed  instructions  entirely  ignore  the  degree  of  force 
employed  by  the  defendant,  and  make  the  time  of  its  continuance, 
and  not  the  riolence  of  it,  the  only  consideration.  For  this  reason 
they  were  properly  refused. 

The  testimony  tends  to  show  that  the  phuntifPs  injuries  were 
serious,  and  probably  will  be  permanent,  and  that  they  nuU;erially  im- 
pair his  capacity  to  labor  as  he  formerly  had  done.  The  jury  might 
have  so  found.  Under  these  circumstances  we  cannot  say  the 
damages  awarded  by  the  jury  are  ezcessiye,  even  though  tiie  re- 
covery had  been  confined  to  compensatory  damages. 

By  the  Court — The  judgment  of  the  Circuit  Court  is  affirmed. 

NoTB  BT  THE  RsFOBTBR. —  See  Stnff  T.  State,  4  Tex.  Ct.  App.  64 ;  s.  c,  80 
Am.  Rep.  100 ;  McKue  v.  Klein,  ante,  p.  260. 

In  FUxgerald  v.  Gavin,  110  Mass.  158,  an  action  for  an  assault  by  squeesiDg 
the  plaintifiTs  testicles,  to  which  the  defense  was  that  it  was  done  in  plaj,  the 
jadge  ruled  that  if  the  defendant  intended  to  do  no  bodily  harm,  and  the  par- 
ties were  lawfully  playing  by  mutual  consent,  and  the  act  was  no  other  than 
the  plaintiif  had  reason  to  suppose  would  be  in  such  play,  the  defendant  was 
not  liable  ;  that  whether  the  force  used  was  reasonable  was  not  to  be  deter- 
mined by  the  results,  but  from  the  evidence  of  the  force  and  the  cireomstaneea 
and  nature  of  the  act ;  and  that  if  the  defendant  intended  to  do  the  aet,  and 
the  act  was  unlawful  and  unjustifiable  and  caused  bodily  harm,  the 
could  recoyer.    HMt  that  the  defendant  had  no  groond  of  exoepUon. 
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Affmeif^aamU  tecrtOf  proeming  letue  of  prinoipaFt  UoMketd  to  Mm»^. 


The  oonfidentUl  agent  of  a  leasee  of  a  theater,  shortly  before  the  lease  expired, 
secmtly  procured  a  lease  of  the  premises  for  a  new  term  to  himself,  at  a 
larger  rent,  denying  to  his  principal  that  he  was  competing  for  the  lease. 
HM,  that  the  agent  most  hold  the  lease  as  trustee  for  his  prindpaL* 
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ILL  to  declare  a  tmst.    The  head-note  and  opinion  show  the 
facts.     The  plaintiff  had  judgment  below. 


Egbert  JamiMon  and-  L.  TT.  Pieree,  for  appellant. 
Lmmard  Sweit  and  Quigg  A  TuihiB,  for  appellee. 

Shbldok,  0.  J.  Under  the  facts  in  this  case  the  only  question 
arising  is,  whether  Hamlin,  by  reason  of  Davis*  agency  and  confi- 
dential relation  to  him,  is  entitled  to  the  benefit  of  the  lease  exe- 
oated  by  Borden  to  Davis. 

In  the  employment  of  an  agent  the  principal  bargains  for  the 
disinterested  skill,  diligence  and  zeal  of  the  agent  for  his  own  exdu- 

*To  same  effect,  €hwr  t.  Andrew  (69  Gal.  119),  48  Am.  Rep.  242.    See  also 

MarthaU  ▼.  Oarecm,  atUe,  819. 
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sive  benefit  Upon  entering  into  the  employ  of  Hamlin,  there  rested 
upon  Dayis  the  duty  of  fidelity  to  his  employer's  interest,  and  of  act- 
ing for  the  furtherance  and  advancement  of  the  business  in  which  he 
was  engaged,  and  not  in  its  injury.     We  view  the  whole  conduct  of 
Davis  in  regard  to  the  lease  in  question  as  violative  of  the  duty  of 
the  relation  in  which  he  stood  toward  Hamlin.     His  first  offer  to 
rent  the  pi^emises  from  Borden,  about  December,  1881,  was  an  act 
hostile  to  the  interest  of  his  employer.     He  offered  Borden  a  rent 
which  was  nearly  $5,000  in  excess  of  the  rent  which  Hamlin  was 
then  paying.     Borden  knew  that  this  was  an  offer  made  upon  an 
exact  knowledge  of  the  profits  of  the  business,  which  Davis,  from 
his  employment,  had  peculiar  means  of  knowing,  and  the  natural 
effect  would  be  to  cause  Hamlin  to  pay  an  enhanced  rent  when  he 
fihould  come  to  aak  for  a  renewal  of  his  lease.    Davis  violated  the 
duty  of  his  relation  in  concealing  from  Hamlin  that  he  was  attempt- 
ing to  get  the  lease.     Davis  excuses  his  denial  to  Hamlin  of  such 
attempt  by  saying  that  this  was  on  January  17,  and  that  it  was 
true  that  at  that  time  he  was  not  making  such  an  attempt,  but  had 
given  it  over,  not  up  to  that  time  having  received  any  response 
from  Borden  to  Davis'  offer  to  rent,  made  on  December  1,  and  that 
he  was  then,  on  January  17,  making,  or  had  made,  pi^parations  tb 
go  into  another  business.     Taking  this  to  be  so,  we  find  Davis  only 
two  days  later,  January  19,  in  the  act  of  negotiation   for  the 
lease,  and  making  an  offer  to  Borden  for  the  lease  which  the 
latter  took   time    to  consider.       Now  Davis    knew  that  it  was 
of  vital  importance  to  the  interest  of   Hamlin   that  the  latter 
should  get  a  renewal  of  his  lease;  that  Hamlin  was  most  anxious  to 
ascertain  whether  Davis^—who  alone,  with  Hamlin,  had  exact  knowl- 
edge of  the  profits  of  the  business  —  was  in  competition  for  the 
lease;  and  from  Davis,  only  two  days  before,  denying  that  he  was 
competing  for  the  lease;   Davis  knew,  on  January  19,  that  the 
belief  was  resting  on  Hamlin's  mind,  from  what  Davis  had  told 
him  two  days  before,  that  Davis  was  not  a  competitor  for  the  lease. 
Under  these  circumstances  Davis  ought  to  have  disabused  the  mind 
of  Hamlin  of  the  impression,  which  Davis  had  caused,  that  the 
latter  was  not  attempting  to  get  the  lease,  and  have  informed  Ham- 
lin of  Avhat  the  fact  was,  to  give  to  the  latter  the  opportunity  to  act 
accordingly,  and  Davis'  not  doing  so  was  a  breach  of  good  faith 
toward  his  employer. 
The  obtaining  of  the  lease  by  Davis  amounted  to  a  virtual  dc- 
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itructidn  of  his  employer's  whole  business  at  the  t^miination  of  the 
old  lease^  nnder  which  the  latter  was  holding.  By  some  ten  years 
of  labor  Hamlin  had  built  up  a  business  of  a  very  profitable  charac- 
ter. There  was  a  good  will  attached  to  it,  which  was  yaluable. 
Hamlin  was  Intending  to  make  it  a  life-time  business.  Sustaining 
this  lease  to  Davis^  at  the  end  of  Hamlin's  lease,  April  IS,  1883, 
all  this  business  would  come  to  an  end,  and  pass,  good  will  and  all, 
from  Hamlin,  the  employer,  into  the  hands  of  Davis,  the  employee. 
And  this  would  have  been  accomplished  by  the  means  of  a  renewal 
lease  obtained  by  a  confidential  agent,  in  violation  of  the  duty  of 
his  relation,  and  acquired,  presumably,  because  of  .peculiar  means 
of  knowledge  of  the  profitableness  of  the  business,  afforded  him  by 
the  confidential  position  in  which  he  was  employed.  A  personal 
benefit  thus  obtained  by  an  agent,  equity  will  hold  to  inure  for  the 
benefit  of  the  principal. 

Public  policy,  we  think,  must  condemn  such  a  transaction  as 
that  in  question  To  sanction  it  would  hold  out  a  temptation  to 
the  agent  to  speculate  off  from  his  principal  to  the  latter's  detri- 
ment Davis  very  well  knew  that  his  employer  would  be  willing  to 
pay  a  much  higher  rent  than  that  at  which  he  obtained  the  lease, 
and  that  he  could  dispose  of  the  lease  to  Hamlin  at  a  large  profit 
to  himself,  and  such  means  of  knowledge  was  derived  from  his  posi- 
tion as  agent.  If  a  manager  of  a  business  were  allowed  to  obtain 
such  a  lease  for  himself,  there  would  be  laid  before  him  the  induce- 
ment to  produce  in  the  mind  of  his  principal  an  under-estimate  of 
the  value  of  the  lease,  and  to  that  end,  may  be,  to  mismanage  so  as 
to  reduce  profits,  in  order  that  he  might  more  easily  acquire  the 
lease  for  himself. 

It  is  contended  by  appellant's  counsel  that  the  rule  we  apply, 
which  holds  an  agent  to  be  a  trustee  for  his  principal,  has  no  ap- 
plication to  the  case  at  bar,  because  Davis  was  not  an  agent  to  ob- 
tain a  renewal  of  the  lease,  and  was  not  charged  with  any  duty  in 
regard  thereto;  that  his  was  but  the  specific  employment  to  engage 
amusements  for  the  theater,  and  that  he  was  an  agent  only  within 
the  scope  of  that  employment;  that  Hamlin  having  a  lease  which 
would  expire  April  16,  i883,  had  no  right  or  interest  in  the  prop- 
erty thereafter,  and  that  Davis  in  negotiating  for  the  lease  did  not 
deal  with  any  pi'operty  wherein  Hamlin  had  any  interest,  and  that 
such  property  was  not  the  subject  matter  of  any  trust  between  them. 
Although  there  was  here  no  right  of  renewal  of  the  lease  in  the  ten- 
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unty  he  had  a  reasonable  expectation  of  its  renewal,  which  courts  of 
equity  have  recognised  as  an  interest  of  value,  secretly  to  interfere 
with  which,  and  disappoint,  by  an  agent  in  the  management  of  the 
lessee's  business,  we  regard  as  inconsistent  with  the  fidelity  which  the 
agent  owes  to  the  business  of  his  principal.  There  was  the  good 
will  of  the  business,  which  belonged  to  the  business  as  a  portion  of 
it,  and  this  the  agent  got  for  himself. 

It  is  further  argued  that  the  relation  here  between  Hamlin  and 
Davis  was  that  of  master  and  servAnt,  or  employer  and  employee, 
and  that  the  rule  has  never  been  applied  to  that  relation  as  a  class, 
and  that  the  classes  coming  within  that  doctrine  are  embraced 
within  the  list  of  defined  confidential  relations,  such  as  trustee  and 
beneficiary,  guardian  and  ward,  etc.  The  subject  is  not  compre- 
hended within  any  such  narrowness  of  view  as  is  presented  on  sp- 
pellant's  part  In  applying  the  rule,  it  is  the  nature  of  the  relation 
which  is  to  be  regarded,  and  not  the  designation  of  the  one  filling 
the  relation.  Of  this  principle  Bispham  says:  ''The  rule  under 
discussion  applies  not  only  to  persons  standing  in  a  direct  fiduciary 
relation  toward  others,  such  as  trustees,  executors,  attorneys  and 
agents,  but  also  to  those  who  occupy  any  position  out  of  which 
a  similar  duty  ought  in  equity  and  good  morals  to  arise.  **  Bisph. 
£q.,  §  93.  In  Orwnlaw  v.  King,  5  Jur.  19,  Lord  Chancellor 
CoTTENHAH,  Speaking  of  this  doctrine,  says  :  '^  The  rule  was  one 
of  universal  application  affecting  all  persons  who  came  within  its 
principle,  which  was  that  no  party  could  be  permitted  to  purchase 
an  interest  when  he  had  a  duty  to  perform  which  was  inconsistent 
with  the  character  of  a  purchaser.''  **  It  is  the  duty  of  a  trustee,'^ 
said  Lord  Brougham,  in  Hamilton  v.  Wnghty  9  01.  ft  Pin.  Ill, 
''to  do  nothing  for  the  impairing  or  destruction  of  the  trust, 
nor  to  place  himself  in  a  position  inconsistent  with  the  inter^ts  of 
the  trust."  And  on  page  124  :  ''  Nor  is  it  only  on  account  of  the 
confiict  between  his  interests  and  his  duty  to  the  trust  that  such 
transactions  are  forbidden.  The  knowledge  which  he  acquires  as 
trustee  is  of  itself  sufficient  ground  of  disqualification,  and  of  re- 
({uiring  that  such  knowledge  shall  not  be  capable  of  being  used  for 
his  own  benefit  to  injure  the  trust."  Although  this  was  said  of  a 
trustee  we  think  it  may  be  equally  said  here  with  respect  to  Davis 
and  the  business  which  he  was  employed  to  manage.  The  rule  we 
apply  as  to  its  broadness  in  extent  is  aptly  expressed  in  the  Ameri- 
can note  to  K9Bch  v.  Sandford,  1  Lead.  Oas.  in  Eq.  53,  as  follows : 
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**  Wherever  one  person  is  placed  in  such  relation  to  another  by  the 
act  or  consent  of  that  other,  or  the  tict  of  a  third  person,  or  of 
the  law,  that  he  becomes  interested  for  him,  or  interested  with 
him,  in  any  subject  of  property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic  to  the  person  with 
whose  interests  he  has  become  associated.'' 

The  yiews  which  we  have  ahoye  expressed  we  believe  to  be  in  ac- 
cordance with  the  well  established  principles  of  equitable  jurispru- 
dence. See  DwdU  v.  Burbridge,  4  W.  &  8.  305';  Hill  v.  Frazier, 
22  Penn.  St  320 ;  Fairrnan  v.  Bavin,  29  111.  75  ;  Oiitnan,  Olinion 
it  Springfield  R.  Co.  v.  KMy,  77  id.  426 ;  Bmn$it  v.  VansyckU, 
4  Duer,  462 ;  OiUenwaters  v.  Miller,  49  Miss.  150 ;  Orumley  v. 
Webb,  44  Mo.  446. 

The  judgment  of  the  Appellate  Oourt  must  be  affirmed. 

Judgment  affirmed. 


FoBT  Olabk  Hobsb  Railway  Oompany  y.  Ajtdbbsok. 

.(106U1.64.) 
Ir^TicHan — moving  house  along  street  raUtoag  track. 

An  injunction  will  not  issue  to  restrain  the  actual  or  the  threatened  occasional 
moving  of  a  house  along  the  track  of  a  street  railway.* 


B 


ILL  lor  injunction.     The  opinion  states  the  case.     The  bill 
was  dismissed  below. 


JT.  W.  Wells,  for  appeUant. 

leaac  C.  Edwards,  for  appellee. 

Sheldon/ G.  J.  This  was  a  bill  for  an  injunction  filed  by  the 
Fort  Clark  Horse  Bailway  Company  t^  restrain  the  defendant  from 
interfering  with  and  stopping  the  cars  running  upon  complain- 
ant's horse  railway.  The  bill  alleges  that  complainant  was  the 
owner  of  and  operating  a  street  railroad  over  and  along  certain 
streets  in  the  city  of  Peoria,  always  running  as  many  as  eight  cars. 

•See  (Htkent^  Coach  Co.  t.  Camden  Horse  li.  Co.  (83  N.  J.  £q.  2G7),  86  Am. 

Bep.  64d. 

Vol.  XLVm  —  69 
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and  often  as  mauy  as  twenty  ;  that  cars  passed  all  points  on  the 
road  as  often  as  every  five  minutes  and  sometimes  as  often  as 
one  every  minute,  from  eai*ly  morning  until  eleven  o'clock  at 
night ;  that  defendauit,  a  house-mover,  has  a  house  on  rollers 
near  complainant's  track,  and  threatens  to  move  it  on  and 
lengthwise  of  tlio  track  four  blocks  in  the  center  of  the  city,  from 
Franklin  to  Hamilton  street,  which  would  greatly  hinder,  delay  and 
stop  complainai^t^s  cara  for  three  or  four  days,  and  delay  the  public, 
and  greatly  inconvbnience  and  damage  many  thousand  people  ;  that 
although  this  particular  interruption  would  only  last  three  or  four 
days,  and  the  damage  therefrom  might  not  exceed  toOO  or  $600, 
yet  defendant  threatens  he  will,  and  complainant  believes  he  will, 
frequently,  and  at  will,  so  move  houses  on  complainant's  track,  and 
so  stop  complainant's  cars,  and  obstruct  the  public  travel  and  com- 
plainant's use  of  its  railroad,  which  will  impair  the  value  of  com- 
plainant's franchise  to  an  amount  which  cannot  be  estimated,  and 
occasion  great  and  irreparable  injury.  The  bill  prays  that  the 
defendant  may  be  enjoined  from  moving  the  building  lengthwise  of 
complainant's  track  on  the  street  mentioned,  and  for  a  perpetual 
injunction  to  prevent  defendant  from  ever  moving  any  building 
lengthwise  of  complainant's  track  between  the  hours  of  six  o'clock 
A.  M.,  and  eleven  o'clock  p.  m.  The  answer,  except  as  to  the  dam- 
age claimed,  admitted  generally  the  allegations  of  the  bill.  The 
Circuit  Court,  on  final  hearing,  dismissed  the  bill.  On  appeal  to. 
the  Appellate  Court  for  the  Second  District  that  court  affirmed  the 
decree,  and  the  complainant  appealed  to  this  court.  The  appellant 
offered  no  evidence  to  sustain  its  bill,  but  relied  upon  the  admis- 
sions contained  in  appellee's  answer,  except  that  a  map  of  the  city 
of  Peoria,  with  the  railroad  and  the  place  where  the  obstruction  was 
threatened,  was  introduced.* 

Granting  that  appellant  has  the  exclusive  right  of  way  in  the 
street  for  its  cars,  as  against  the  appellee  moving  a  house  along  the 
street,  tijc  question  arises  whether  the  threatened  injury  is  one  of 
such  a  character  that  a  court  of  equity  will  interfere  by  injunction 
to  prevent  it.  The  answer  sets  up  in  defense  that  there  would  be 
a  perfect  remedy  at  law  for  the  injury,  if  wrongful.  The  general 
rule  certainly  is,  that  before  a  court  of  equity  will  lend  its  aid  to 
enjoin  a  mere  trespass,  facts  and  circumstances  must  be  alleged  in 
tiio  bill  from  which  it  may  be  seen  that  irreparable  mischief  will 
be  the  result  of  the  act  complained  of,  and  that  the  law  can  afford 
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no  adequate  remedy.  Livingston  v.  Livuig$ton,  6  Johns.  Gh.  497  ; 
10  Am.  Deo.  353.  The  bill  itself  admits  that  the  interruption  of 
appellant's  business,  from  the  particular  act  now  threatened,  woultl 
be  but  temporary  —  for  only  three  or  four  days  —  not  causing 
appellant  more  than  $500  or  $C00  damage.  Tiie  answer  in  thi.4 
respect  is,  that  the  act  would  be  only  a  temporary  inconvenieiK:c, 
and  would  damage  appellant  only  in  dollars  and  cents.  It  admits 
the  building  to  be  a  very  large  one  —  some  fifty-four  feet  long  by 
forty  wide.  This  clearly  does  not  make  a  csise  of  irreparable  dam- 
age,  or  one  where  there  would  not  be  an  adequate  remedy  at  law. 

But  the  bill  sets  up  further,  that  the  defendant  claims  the  right, 
at  all  times,  to  so  obstruct  and  stop  the  public  travel  on  appellant's 
railroad,  and  appellant  fears  he  will  often  attempt  to  do  so,  and  that 
if  he  should  carry  out  his  threats  in  that  regard  he  would  cause 
appellant  great  and  irreparable  loss  and  damage,  and  would  impair 
the  value  of  appellant's  franchise  to  an  amount  which  cannot  be 
estimated.  The  answer  shows  this  claim  of  right  to  be  to  use  any 
streets  over  which  appellant's  railroad  passes,  in  moving  houses, 
when  it  should  be  necessary  in  the  carrying  on  of  appellee's  business 
of  house-moving,  and  that  he  would  in  no  way  injure  the  easement, 
or  franchise,  or  property  of  appellant  in  so  doing.  The  moving  a 
house  on  a  street  is  known  to  be  of  rare  occurrence.  It  may  never 
again  happen  with  appellee  to  have  occasion  to  use  the  street  in' 
question  in  this  same  way.  The  probability,  under  this  claim  of 
right,  of  future  repetitions  of  the  threatened  act,  is  too  slight,  in 
our  opinion,  to  lay  aground  for  equitable  interference  on  thisscoi*e, 
or  for  the  prevention  of  a  multiplicity  of  suits. 

It  is  contended  that  there  is  here  in  the  act  threatened,  the  case 
of  a  violation  of  a  franchise  or  special  privilege  to  operate  the  street 
railroad,  and  that  an  injunction  is  the  pro|>er  remedy  for  protecting 
the  owner  of  such  a  franchise  in  the  exercise  of  the  exclusive 
privilege  granted  him.  Appellant  insists  that  appellee  claims  the 
right  to  interfere  with  and  destroy  its  franchise,  and  that  there  is 
danger  thereof  ;  but  appellee  does  not  assert  such  a  claim,  and  there 
is  no  reason  to  fear  the  destruction  or  any  serious  impairment  of 
appellant's  special  privilege.  Appellee  claims  but  the  right  to 
move  a  house  on  the  street  when  it  may  be  necessary  to  do  so  in 
the  exercise  of  his  business.  This  would  be  but  a  tempomry  in- 
terruption of  the  exercise  of  appellant's  right, — a  trespass,  if 
wrongful  —  for  which  there  would  be  a  remedy  by  an  action  at  law 
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for  damages.  Where  there  is  the  kind  of  and  no  more  of  the  in^ 
terruption  of  the  enjoyment  of  a  franchise  or  special  privilege  than 
is  shown  by  this  record,  and  no  more  probability  of  a  continuing 
interruption,  we  think  a  court  of  equity  may  well  decline  to  in- 
terfere, and  leave  the  party  to  the  remedy  at  law. 
The  decree  of  the  Appellate  Court  wiU  be  afi&rmed. 


Kapibh  v.  Youiro. 
(lOB  ni.  110.) 

—  m«Mttr«  of — breach  of  eofUraet  to  $eU  goodM, 

Where  the  pmchAser  bTeslu  his  oontnct  to  buj  goods,  the  messare  of  dsmagvt 
is  the  difference  between  the  contract  price  and  the  market  price  at  the  ap- 
pointed time  and  place  of  delivery,  unaffected  by  his  preTioas  notice  to  the 
seller  that  he  will  not  accept  the  property^  unless  the  seller  chooses  then  to 
terminate  the  contract. 

ASSUMPSIT.     The  opinion  states  the  case.     The  phiintifF  had 
judgment  below. 

Juhn  Woodbridg$,  Francis  Lackner,  Hoadbjf,  Johnson  A  Chlmm, 

for  appellant. 

Win.  A.  Montgomery,  for  appellees. 

ScHOLFiSLD,  J.  This  was  assumpsit,  by  appellees,  against  ap- 
pellants, to  recover  damages  sustained  by  the  breach  of  an  alleged 
contract,  whereby  on  the  15th  of  December,  1880,  appellees  sold 
to  appellants  100,000  bushels  of  No.  2  barley,  at  tl.20  per  bushel, 
to  be  delivered  to  appellants,  and  paid  for  by  tiiem,  at  such  time  dur- 
ing the  month  of  January,  1881,  as  appellees  should  elect  Appellees 
tendered  to  appellants  warehouse  receipts  for  100,000  bushels  of 
No.  2  barley  on  the  12th  of  January,  1881,  but  appellants  refused 
to  receive  the  receipts  and  pay  for  the  barley.  Within  a  reasonable 
time  thereafter  appellees  sold  the  barley  upon  the  market,  and 
having  credited  appellants  with  the  proceeds  thereof,  they  brought 
this  suit,  and  on  the  trial  in  the  Circuit  Court  they  recovered  the 
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difference  between  the  contract  price  and  the  value  of  the  barley 
in  the  market  on  the  day  it  was  to  have  been  debvered  by  the  termSi 
of  the  contract.  Upon  the  trial  appellants  denied  the  making  of 
the  alleged  contract,  that  they  were  partners,  or  that  any  purchase 
of  the  barley  was  made  for  their  joint  account ;  and  they  also 
contended,  if  a  contract  was  shown,  then  that  on  the  next  day  after 
it  was  made  they  gave  notice  to  appellees  that  they  did  not  consider 
themselves  bound  by  the  contract,  and  they  would  not  comply 
with  its  terms,  and  evidence  was  given  tending  to  sustain  this 
contention. 

[Minor  point  omitted.] 

The  questions  of  law  to  which  our  attention  has  been  directed 
by  the  arguments  of  counsel  arise  upon  the  rulings  of  the  Circuit 
judge  m  giving  and  refusing  instructions.  He  thus  ruled  among 
other  things,  that  appellants,  by  giving  notice  to  appellees  on  the 
next  day  after  the  making  of  the  contract  that  they  would  not  re- 
ceive the  barley  and  comply  with  the  terms  of  the  contract,  did. 
not  create  a  breach  of  such  contract  which  appellees  were  bound 
to  regard,  or  impose  upon  them  the  legal  obligation  to  re-sell  the 
barley  on  the  market,  or  make  a  forward  contract  for  the  purchase 
of  other  barley  of  like  amount  and  time  of  delivery,  within  a  rea- 
sonable time  thereafter,  and  credit  appellants  with  the  amount  of 
such  sale,  or  give  them  the  benefit  of  such  forward  contract,  but 
that  appellees  had  the  legal  right,  notwithstanding  such  notice,  to 
wait  until  the  day  for  the  delivery  of  the  barley  by  the  terms  of 
the  contract,  and  then  upon  appellant's  failure  to  receive  and  pay 
for  it  on  its  being  tendered,  to  re-sell  it  on  the  market,  and  recover 
from  appellants  the  difference  between  the  contract  price  of  the 
barley  and  its  market  value  on  the  day  it  was  to  have  been  delivered. 

That  in  ordinary  cases  of  contract  of  sale  of  personal  property 
for  future  delivery  and  failure  to  receive  and  pay  for  it  at  the  stipu- 
lated time,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  or  current  value  of  the  property  at 
the  time  and  place  of  delivery,  has  been  settled  by  previous  decis- 
ions of  this  court  (see  McNaught  v.  Dodson,  49  111.  446 ;  Larrabee 
T.  Badger^  45  id.  440  ;  and  Saladin  v.  Mitchell,  id.  79),  and  is  not 
contested  by  appellants'  counsel. 

But  their  contention  is  that  in  case  of  such  contract  of  sale  for 
future  delivery,  where  before  the  time  of  delivery  the  buyer  gives 
the  seller  notice  that  he  will  not  receive  the  property  and  comply 
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with  the  terms  of  the  contract,  this,  whether  the  seller  assents 
thereto  or  not,  creates  a  breach  of  the  contract,  or  at  all  events 
imposes  the  legal  duty  on  the  seller  to  thereafter  take  sach  steps 
with  reference  to  the  subject  of  the  contract,  as  by  at  once  resell- 
ing the  property  on  the  market  on  account  of  the  buyer,  or  making 
a  forward  contract  for  the  purchase  of  other  property  of  like 
amount  and  time  of  delivery,  shall  most  effectually  mitigate  the 
damages  to  be  paid  by  the  buyer  in  consequence  of  the  breach, 
without  imposing  loss  upon  the  seller.  If  the  buyer  may  thus 
create  a  breach  of  the  contract  without  the  consent  of  the  seller, 
we  doubt  not  the  duty  to  sell  (where  the  property  is  m  the  posses- 
sion of  the  seller  at  the  time),  at  least  within  a  reasonable  time 
after  such  breach  will  result  as  a  necessary  consequence  of  the 
breach.  When  the  breach  occurs  by  a  failure  to  accept  and  pay 
for  property  tendered  pursuant  to  the  terms  of  a  contract  at  the 
day  specified  for  its  delivery,  this  is  doubtless  the  duty  of  the  seller, 
and  no  reason  is  now  perceived  why  it  should  not  equally  result  trom 
any  breach  of  the  contract  upon  which  the  seller  is  legally  bound 
to  act 

But  the  well-settled  doctrine  of  the  English  courts  is  that  a  buyer 
cannot  thus  create  a  breach  of  contract  upon  which  the  seller  is 
bound  to  act  In  Leigh  v.  Paiersojiy  8  Taunt.  540  ;  4  Eng.  0.  L 
267;  Phillpotts  v.  Boans,  6  M.  4  W.  475 ;  Ripley  v.  McClure,  4 
Exch.  359  ;  and  it  may  be  also  in  other  early  cases,  it  was  held  a 
party  to  a  contract  to  be  performed  in  the  future  cannot,  by  merely 
giving  notice  to  the  opposite  party  that  he  will  not  perform  his 
part  of  the  contract,  create  a  breach  of  the  contract  Subsequently 
however  in  Cort  v.  Ambergate  and  Nottingham  Jiy.  Co.,  6  Eng.  L 
&  Eq.  230,  and  more  explicitly  m  Hochster  v.  De  La  Tour,  20  id. 
157,  the  doctrine  was  announced  as  not  in  conflict  with  previous 
decisions,  that  the  party  to  whom  notice  is  given  m  such  cases  will 
be  justified  in  acting  upon  the  notice,  provided  it  is  not  withdrawn 
before  he  acts.  Lord  Campbell,  G.  J.,  in  delivering  his  opinion 
in  the  latter  case  and  speaking  for  the  court,  used  this  language  : 
''  The  man  who  wrongfully  renounces  a  contract  into  which  he  has 
deliberately  entered,  cannot  justly  complain  if  he  is  immediately 
sued  for  a  compensation  m  damages  by  the  man  whom  he  has 
injured  and  it  seems  reasonable  to  aQow  an  option  to  tne  injured 
party  either  to  sue  immediately  or  to  wait  till  the  time  when  the 
act  was  to  be  done,  still  holding  it  as  prospectively  binding  for  the 
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exercise  of  this  option  which  may  be  adyantageous  to  the  innocent 
party  and  cannot  be  prejudicial  to  the  wrong-doer." 

The  leading  text-writers  who  treat  of  this  question  follow  the 
authority  of  these  cases,  and  the  rule  they  announce  is  thus  ex- 
pressed in  Sedgwick  on  Damages  (Gth  ed.),  340,  *284 :  '^  An  effort 
has  been  made  iu  many  cases  by  the  purchaser  to  relieve  himself 
from  the  contract  of  sale  before  the  time  fixed  for  performance  by 
giving  notice  that  he  would  not  be  ready  to  complete  the  agreement, 
and  in  these  cases  it  has  been  insisted  that  the  damages  should  be 
estimated  as  at  the  time  of  giving  notice  ;  but  the  English  courts 
have  justly  denied  the  right  of  either  party  to  rescind  the  agree- 
ment and  have  adhered  to  the  day  of  the  breach  as  the  period  for 
estimating  damages."  'I'o  like  effect  see  Chit.  Cont.  (11th  Am.  ed.) 
1079  ;  2  Pars.  Cont.  (6th ed.)  676  ;  Benj.  Sales  (1st  ed.),  559;  (4th 
Am.  ed.)  973 ;    Add.  Cont.  *952  ;  Wood's  Mayne  Dam.  250,  *150. 

The  question  came  before  this  court  in  Fox  v.  Kitton^  19  111.  519, 
whether  when  a  party  agrees  to  do  an  act  at  a  future  day  and  before 
the  day  arrives  he  declares  he  will  not  keep  his  contract  or  do  the  act, 
the  other  party  may  act  on  such  declaration  and  bring  an  action  be- 
fore the  day  arrives,  and  it  was  held  on  the  authority  of  Phillpott8\. 
Bcanxy  and  ffochsier  v.  De  La  Tour,  supra,  that  he  may ;  and  in  that 
case  it  is  said  in  the  opinion  of  the  court  that  there  is  no  conflict  in 
the  cases  referred  to  by  counsel  in  the  discussion  thereof,  and  to 
prove  it,  this  language  from  the  opinion  of  Pabke,  Baron,  in 
Phillpots  v.  Bvana,  is  quoted:  "The  notice  (that  he  will  not 
receive  the  wheat)  amounts  to  nothing  until  the  time  when  the 
buyer  ought  to  receive  the  goods,  unless  the  seller  acts  on  it  in  the 
meantime,  and  rescinds  the  contract."  And  it  is  then  added: 
''  This  is  in  strict  accordance  with  the  principles  recognized  in  the 
leading  cases  relied  on  by  the  plaintiff.  ffochster  v.  De  La 
Tour.'* 

In  McPheraon  v.  Waiker,  40  111.  371,  the  question  before  the 
court  was,  whether  it  was  error  to  sdy  in  an  instruction  that  where 
there  is  a  contract  for  the  sale  of  property  to  be  delivered  in  the 
future,  a  tpnder  or  offer  of  the  property  by  the  seller  on  the  day 
of  delivery  is  excused  by  a  previous  notice  of  the  buyer  that  he 
would  not  accept  the  property,  and  it  was  held  that  it  was.  In  the 
opinion  of  the  court  it  is  said:  **  The  rule  is,  if  one  bound  to  per- 
form a  future  act,  before  the  time  for  doing  it  declares  his  inten- 
tion not  to  do  it,  this,  of  itself,  is  no  breach  of  his  contract;  but 
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if  this  declaration  be  not  withdrawn,  when  the  time  arriyes  for  the 
act  to  be  done  it  constitates  a  suflScient  excuse  for  the  default  of 
the  other  party," — referring  to  2  Pars.  Oont.  188;  Hochsler  v. 
D$  La  Tour,  9upra,  and  Crist  v.  Armour,  34  Barb.  378. 

In  Chamber  of  Comvurce  v.  SoUitt,  43  III.  519,  the  character  of 
question  is  the  same  as  in  the  two  preceding  cases  to  which  we  have 
just  referred,  and  it  was  decided  the  san^e  way.  Cwi  v.  Anibergate 
By.  Co,,  »upra,  Hochster  v.  De  La  Tour,  supra,  and  Fox  v.  KUton, 
supra,  are  referred  to  as  sustaining  the  decision. 

In  Cummings  y.  TiUon,  44  111.  173,  one  of  the  points  decided 
was,  if  the  party  who  is  to  receive  informs  the  party  who  is  to 
deliver  that  he  cannot  pay  the  money,  the  latter  is  excused  from 
offering  to  deliver,—  but  there  is  no  discussion  of  the  question. 

Follanshee  v.  Adams,  86  111.  13,  involved  the  same  question  as 
that  decided  in  Fox  v.  KUton,  supra,  and  on  the  authority  of  that 
case,  and  Chamber  of  Commerce  v.  Sottiti,  supra,  it  was  decided  the 
same  way. 

While  it  is  true  in  none  of  these  cases  was  the  question  whether 
one  party  to  a  contract  may,  by  only  a  notice  of  his  intention  not 
to  comply  with  its  terms,  create  a  breach  of  the  contract  before 
the  court,  still  in  all  of  them  it  is  assumed  that  he  cannot,  for  if 
could,  the  questions  they  decide  would  have  been  immaterial, 
and  the  English  cases  which  they  profess  to  follow,  as  has  been 
seen,  expressly  hold  that  he  cannot 

But  counsel  insist  this  court  has  held  the  contrary  in  Qale  v. 
Dean,  20  111.  320,  and  in  Trustees  v.  Shaffer,  63  id.  244.  This  is  a 
misapprehension.  Neither  case  professes  to  discuss  the  question 
before  us,  and  no  notice  is  taken  in  either  of  the  decisions  or  dicta 
to  which  we  have  above  referred.  In  Oale  v.  Dean  no  time  was 
fixed  by  the  terms  of  the  contract  for  it^s  performance,  and  in  view 
of  this  omission  the  court  held  it  reasonable  that  after  the  lapse 
of  a  reasonable  time  either  party  might  declare  a  breach  of  the 
contract,  if  not  performed;  and  it  was  in  reference  to  this  omission 
and  these  reciprocal  rights  of  the  parties  under  the  contract, 
solely,  that  the  court  used  the  language  quoted  and  relied  upon  by 
counsel  for  appellants,  namely,  that  ^'  we  do  not  think  that  Gale, 
when  he  found  he  could  not  perform,  was  absolutely  at  the  mercy 
of  Dean  for  the  determination  of  the  time  when  his  liability  should 
be  fixed  and  the  measure  of  that  liability  determined."  It  had  not 
the  slightest  reference  to  the  character  of  question  now  before  us. 
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In  the  other  case  {IVusfees  t.  Shaffer),  the  time  for  the  perform- 
ance of  the  contract  had  arriyed.  There  was  no  question  in  that 
respect.  If  the  plaintiff  was  improperly  discharged,  there  was  a 
clear  breach  of  the  contract  There  was  no  controversy  in  regard 
to  the  question  whether  one  party  to  a  contract  to  be  performed  in 
the  future,  can,  by  a  mere  notice  in  the  advance  of  time  of  per- 
formance that  he  does  not  intend  to  perform,  create  a  breach  of  the 
contract ;  nor  was  there  any  question  as  to  what  acts  a  party  may 
be  required  to  do  in  advance  of  a  breach  of  contract  to  mitigate  the 
damages  of  the  adverse  party,  because  of  a  notice  that  there  would 
be  a  breach  by  him.  After  breach  of  contract  as  before  herein  in- 
timated, we  do  not,  at  present,  question  that  it  is  the  duty  of  the 
party  entitled  to  damages  to  do  what  he  reasonably  may,  without 
prejudice  to  his  rights,  to  lighten  the  burden  falling  on  his  adversary. 

There  is  nothing  in  the  more  recent  English  cases,  as  we  under- 
stand them,  repugnant  to  those  to  which  we  have  referred  upon  this 
question. 

In  Frosty.  Knighi,  L.  R,  7  Ezch.  Ill ;  1  Eng.  Rep.  218,  decided 
in  the  Exchequer  Chamber  in  February,  1872,  the  suit  was  for  breach 
of  a  marriage  contract,  whereby  the  defendant  had  promised  to 
marry  the  plaintiff  upon  the  death  of  his  father,  but  the  father  still 
living,  the  defendant  had  announced  his  intention  of  not  fulfilling 
his  promise  on  his  father's  death,  and  broke  off  the  engagement. 
OooKBUBK,  0.  J.,  in  delivering  the  opinion  of  the  court,  thus  states 
the  law,  after  referring  to  the  previous  decisions  :  *'  The  promisee 
if  he  pleases,  may  treat  the  notice  of  intention  "  (<*.  0.,  not  to  per- 
form the  contract),  ''as  inoperative,  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the  other  party  responsible 
for  all  the  consequences  of  non-performance ;  but  in  that  case  he 
keeps  the  contract  alive  for  the  benefit  of  the  other  party  as  well  as 
his  own.  He*remains  subject  to  all  his  own  obligations  and  liabilities 
under  it,  and  enables  the  other  party  not  only  to  complete  the  con- 
tract, if  so  advised,  notwithstanding  his  previous  repudiation  of  it^ 
but  also  to  take  advantage  of  any  supervening  circumstances  vhich 
would  justify  him  in  declining  to  complete  it.  On  the  other  hand, 
the  promisee  may,  if  he  thinks  proper,  treat  the  repudiation  of  the 
other  party  as  a  wrongful  putting  an  end  to  the  contract,  and  may 
at  once  bring  his  action  as  on  a  breach  of  it,  and  in  such  action  he 
will  be  entitled  to  such  damages  as  would  have  arisen  from  the  non- 
performance of  the  contract  at  the  proper  time,  subject  however  to 
VoL.XLVm^70 
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abatement  in  respect  of  any  circumstance  which  may  have  afforded 
him  the  means  of  mitigating  his  loss.''  This  was  followed,  and  its 
doctrine  reiterated,  in  Brown  t.  Ituller,  L.  R.,  7  Exch.  319  (3  Eng. 
Kep.  429),  decided  in  the  Court  of  Exchequer  in  June,  1872,  and 
Roper  V.  Johnston,  L.  R,  8  C.  P.  1G7 ;  4  Eng.  Rep.  397,  decided  in 
the  Common  Pleas  in  February,  1873. 

Counsel  for  appellants  refer  to  the  fact  that  Keating,  J.,  in 
Roper  V.  JoJmson,  says  :  **  If  there  had  been  any  fall  in  the  market 
or  any  other  circumstances  calculated  to  diminish  the  loss,  it  would 
be  for  defendant  to  show  it," — and  then  cites  with  approval  from 
the  opinion  of  Cock  burn  C.  J.,  in  Frost  v.  Knight,  supray  to  tha 
effect  that  ^'  the  damages  are  subject  to  abatement  in  respect  of  any 
circumstances  which  would  entitle  him  to  a  mitigation,"  etc.,  and 
insist  they  recognize  the  duty  here  of  appellees,  upon  receiving 
notice,  etc.,  to  have  sold  upon  the  market  or  have  entered  into 
another  contract  for  January  delivery,  etc.  It  is  enough  to  observe 
in  answer  to  this,  that  m  both  Frost  v.  Knight  and  Roper  v.  John- 
son, supra,  the  notice  that  defendant  would  not  comply  with  the 
contract  was  accepted  and  acted  upon  by  the  plaintiff  as  a  breach 
of  the  contract  ;  and  so  what  was  said  in  respect  of  the  duty  of  the 
plaintiff  to  mitigate  damages  was  said  with  reference  to  a  case 
wherein  he  recognized  the  contract  as  having  been  broken  by  the 
notice  of  the  adverse  party,  and  with  reference  to  what  was  to  be  done 
by  him  upon  and  after  the  recognition  of  that  breach,  and  hence  cau 
have  no  application  here.  If  the  party  is  not  compelled  to  accept 
the  declarations  of  the  other  party  to  a  cohtract  that  he  will  not  per- 
form it,  as  a  breach,  it  must  logically  follow  that  he  is  under  no 
obligation  to  regard  that  declaration  for  any  purpose,  for  as  we 
have  seen,  the  theory  in  such  case,  as  laid  down  by  Cockburn,  C. 
J.,  in  Frost  v.  Knight,  supra,  is  :  **He  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as  his  own.  He  remains  sub- 
ject to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance  which  would  justify 
him  in  declining  to  complete  it." 

Nothing  would  seem  to  be  plainer  than  that  while  the  contract 
is  still  subsisting  and  unbroken,  the  parties  can  only  be  compelled 
to  do  that  which  its  terms  require.  This  contract  imposed  no  duty 
upon  appellees  to  make  other  contracts  for  .January  delivery,  or  to 
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sell  barley  in  December^  to  protect  appellants  from  loss.  It  did 
not  even  contemplate  that  appellees  should  have  the  barley  ready 
for  delivery  until  such  time  in  January  as  they  should  elect.  If 
appellees  had  then  the  barley  on  hand,  and  had  acted  upon  appel- 
lants' notice,  and  accepted  and  treated  the  contract  as  then  broken, 
it  virould  doubtless  then  have  been  their  duty  to  have  resold  the 
barley  upon  the  market,  precisely  as  they  did  in  January,  and  have 
given  appellants  credit  for  the  proceeds  of  the  sale  :  but  it  is 
obviously  absurd  to  assume  that  it  could  have  been  appellees'  duty 
to  have  sold  barley  in  December  to  other  parties  which  it  was  their 
duty  to  deliver  to  appellants,  and  which  appellants  had  a  legal  right 
to  accept  in  January. 

We  have  been  referred  to  Dillon  v.  Anderson,  43  N.  Y.  232  ; 
Danforthy.  Wdlkery  37  Yt  239  («nd  same  case  again  in  40  Vt. 
257),  and  Collins  v.  DeLaporie,  115  Mass.  159,  as  recognizing  the 
right  of  either  party  to  a  contract  to  create  a  breach  of  it  obliga- 
toiy  upon  the  other  party,  by  giving  notice,  in  advance  of  the 
time  for  the  commencement  of  the  performance  of  the  contract, 
that  he  will  not  comply  with  its  terms.  An  examination  of  the 
cases  will  disclose  that  they  do  not  go  so  far,  but  that  they  are 
entirely  in  harmony  with  what  we  have  heretofore  indicated  is  our 
opinion  in  respect  of  the  law  applicable  to  the  present  question. 

In  Dillon  v.  Anderson  the  action  was  for  a  breach  of  contract 
for  the  construction  of  a  pair  of  boilers  for  a  steamboat.  After 
work  had  been  commenced  under  the  contract,  and  a  certain 
amount  of  material  had  been  purchased  therefor  by  the  plaintiff, 
notice  was  given  by  the  defendant  to  stop  work,  that  the  contract 
was  rescinded  by  the  defendant,  and  that  he  would  make  the 
plaintiff^  whole  for  any  loss  he  might  suffer.  The  court  held  that 
it  was  the  duty  of  the  plaintiff,  as  soon  as  he  received  the  notice, 
to  have  so  acted  as  to  save  the  defendant  from  further  damage,  so 
far  as  it  was  in  his  power. 

In  Danforth  \\  Walker,  37  and  40  Vt.,  the  defendant  made  a 
contract  with  the  plaintiffs  to  purchafie  of  them  five  car  loads  of 
potatoes,  being  fifteen  hundred  bushels,  to  be  delivered  at  a  desig- 
nated place  as  soon  as  the  defendant  should  call  for  them,  and  as 
soon  as  he  could  get  them  away,  some  time  during  the  winter. 
Soon  after  the  first  car  load  was  taken,  potatoes  fell  in  the  market, 
and  the  defendant  thereupon  wrote  the  plaintiffs  not  to  purchase 
any  more  potatoes  until  they  should  hear  from  him.     The  court 
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held  this  created  a  breach  of  the  contract,  and  that  phiintifb  were 
not  authorized  to  purchase  any  more  potatoes  on  account  of  the 
defendant  after  they  received  the  notice.  The  court  in  the  case  in 
37  Vt.,  on  page  244,  use  this  language  :  "  While  a  contract  is  execu- 
tory a  party  has  the  power  to  stop  performance  on  the  other  side 
by  an  explicit  direction  to  that  effect,  by  subjecting  himself  to  snch 
damages  as  will  compensate  the  other  party  for  being  stopped  in 
the  performance  on  his  part  at  that  point  or  stage  in  the  execution 
of  the  contract.  The  party  thus  forbidden  cannot  afterward  go  on. 
and  thereby  increase  the  damages,  and  then  recover  such  increased 
damages  of  the  other  party."  And  this  same  rule,  upon  the  au- 
thority of  these  cases,  is  laid  down  in  2  Sutherland  on  Damages,  361. 

The^  points  in  issue  in  Oolhns  v.  DeLaparte  are  not  pertinent  to 
the  present  question,  but  in  thQ  opinion  the  court  quotes  the  rule 
as  above  laid  down,  upon  the  authority  of  Danfofih  v.  Walker 
and  other  cases. 

It  will  be  observed  that  in  each  of  these  cases  the  time  for  the 
performance  of  the  contract  had  arrived,  and  its  performance  had 
been  entered  upon.  In  neither  of  them  was  the  defendant  at  liberty 
after  notifying  the  plaintiff  not  to  proceed  further  in  the  performance 
of  the  contract,  to  demand  that  he  should  proceed  to  perform  it, 
as  it  was  said  in  Frost  v.  Knxghtj  supra,  the  defendant  was  in  case 
of  notice  not  to  perform  a  contract  the  time  of  the  performance  of 
which  is  to  commence  in  the  future.  In  these  cases  there  is  no 
time  or  opportunity  for  repentance  or  change  of  mind  —  in  those 
there  was.  That  it  was  not  intended  by  these  cases  to  trench  upon 
the  doctrine  of  Leigh  v.  Patterson^  Phillpoits  v.  Evans,  and  other 
cases  of  like  character,  is  manifest  from  the  fact  that  they  make 
no  reference  to  those  cases  or  to  the  rule  they  announce,  and  in 
Collins  V.  DeLaporie  no  reference  is  made  to  Daniels  v.  Newton, 
reported  in  the  next  preceding  volume  (114  Mass.  530 ;  8.  c,  19 
Am.  Rep.  384),  wherein  that  court  refused  to  follow  the  modifica- 
tion made  in  Hochster  v.  De  La  Tour  and  Frost  v.  Knight  of  the 
rule  recognized  by  the  preceding  English  decisions,  but  held  that 
an  action  for  the  breach  of  a  written  agreement  to  purchase  land, 
brought  before  the  expiration  of  the  time  given  for  the  purchase, 
cannot  be  maintained  by  proof  of  an  absolute  refusal  on  the  de- 
feudant's  part  ever  to  purchase.  It  follows  that  in  our  opinion  the 
ruling  on  the  point  in  question  was  free  of  substantial  objection. 

[Minor  points  omitted.]  Judgment  affirmed. 
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OHIOAeO,   MlLWAUKBB    AHD    St.    PaUL    RAILWAY    GOMPAKY    ▼. 

Kbokuk  No&thbrn  Likb  Packbt  Oompaky. 

(106  lU.  817.) 
Beeeiter  — fotmgn — alfandonm0nt. 

The  leoeiver  of  an  inaolyent  packet  company,  appointed  in  Biiaaoaii,  there  took 
poneasion  of  a  barge  of  the  company,  and  chartered  it  to  a  steamboat,  and  it 
was  brought  into  Illinois,  where  it  was  detained  by  ice,  and  given  up  by 
the  captain  to  the  receiver,  who  took  possession  of  it.  MM,  that  his  poe- 
sewlon  was  valid  against  an  Illinois  attaching  creditor.* 

ATTACHMENT.      The  head-note  shows  the  point.     The 
ceiyer  had  judgment  below. 

Oeorge  W.  Foggy  for  appellant 

Sfoeenejff  Jackson  di  Walker,  for  appeUee. 

Sheldon,  G.  J.  We  will  consider  the  case  as  properly  present* 
ing  by  the  pleadings  the  qneetion  of  the  right  to  interplead  in  the 
snit  in  the  capacity  of  receiyer. 

The  general  doctrine  that  the  powers  of  a  receiver  are  co-exten- 
siye  only  with  the  jurisdiction  of  the  court  making  the  appoint- 
ment, and  particularly  that  a  foreign  receiyer  should  not  be  per- 
mitted, as  against  the  claims  of  creditors  resident  in  another  State, 
to  remoye  from  such  State  the  assets  of  the  debtor,  it  being  the 
policy  of  eyery  goyernment  to  retain  in  its  own  hands  the  property 
of  a  debtor  until  all  domestic  claims  against  it  have  been  satisfied,  wf 
fully  concede,  and  were  this  the  case  of  property  situate  in  this  State, 
never  having  been  within  the  jurisdiction  of  the  court  that  ap- 
pointed the  receiver,  and  never  having  been  in  the  possession  of  the 
receiver,  it  would  be  covered  by  the  above  principles,  which  would 
be  decisive  against  the  claim  of  the  appellee.  But  the  facts  that 
the  property  at  the  time  of  the  appointment  of  the  receiver  was 
within  the  jurisdiction  of  the  court  making  the  appointment,  and 
was  there  taken  into  the  actual  possession  of  the  receiver,  and  con- 
tinued in  his  possession  until  it  was  attached,  take  the  case,  as  we 
oonceive,  out  of  the  range  of  the  foregoing  principles.    We  are  of 

*  To  same  effect.  Pond  v.  Cooke  (45  Conn.  126),  29  Am.  Rep.  66a 
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opinion  that  by  the  receiver's  taking  possession  of  tlie  barge  in 
question  within  the  jurisdiction  of  the  court  that  appointed  hiip,; 
he  became  vested  with  a  special  property  in  the  barge  like  that 
which  a  sheriff  acquires  by  the  seizure  of  goods  in  execution,  and 
that  he  was  entitled  to  protect  this  special  property  while  it  con- 
tinued, by  action,  in  like  manner  as  if.  he  had  been  the  absolute 
owuer.  Having  taken  the  property  in  his  possession  he  was  re- 
sponsible for  it  to  the  court  that  appointed  him,  and  had  given  a 
bond  in  a  large  sum  to  cover  his  responsibility  as  receiver,  and  to 
meet  such  liability  he  might  maintain  any  appropriate  proceeding 
to  regain  possession  of  the  barge  which  had  been  taken  from  him. 
BoyU  v.  Townes^  9  Leigh,  168 ;  Singerly  v.  Fox^  75  Penu.  SL  114. 
It  is  well  settled  that  a  sheriff  does  by  the  seizure  of  goods  in  execu> 
tion  acquire  a  special  property  in  them,  and  that  he  may  maintain, 
trespass,  trover  or  replevin  for  them. 

It  is  claimed  that  there  was  here  an  abandonment  of  the  barge 
hy  leasing  it  and  suffering  it  to  be  taken  out  of  the  State  —  that 
the  purpose  in  so  doing  was  an  unlawful  one,  and  a  gross  violation 
of  official  duty.  We  do  not  so  view  it.  The  receiver  was  by  his 
^appointment  authorized  to  manage  the  affairs  of  the  corporation 
under  the  orders  of  the  court.  The  business  of  the  coi'poration 
was  running  boats  on  the  Mississippi  river,  and  chartering  a  barge 
for  a  trip  up  that  river  was  but  continuing  the  employ  of  the  barge 
in  the  business  of  the  corporation,  and  therefrom  making  an  in- 
crease of  the  assets  to  be  distributed  among  tlie  creditors.  Broicn- 
ell  V.  Manchester,  1  Pick.  233,  decides  that  a  sheriff  in  the  State  of 
Massachusetts,  who  had  attached  property  in  that  State,  did  not 
lose  his  special  property  by  removing  the  attached  property  mto 
the  State  of  Rhode  Island  for  a  lawful  purpose.  Dick  v.  Bailey, 
2  La.  Ann.  974 ;  46  Am.  Dec.  561,  holds  otherwise  in  respect  to 
property  attached  in  Mississippi,  and  sent  by  the  sheriff  into  Louis- 
iana for  an  illegal  purpose.  It  is  laid  down  in  Drake  on  Attach- 
ment (5th  ed.),  g  292,  that  the  mere  fact  of  removal  by  an  officer 
of  attached  property  beyond  his  bailiwick  into  a  foreign  jurisdic- 
tion, without  regard  to  the  circumstances  attending  it,  will  not 
dissolve  the  attachment ;  that  if  the  purpose  was  lawful,  and  the 
possession  continued,  the  attachment  would  not  be  dissolved ;  but 
if  the  purpose  was  unlawful,  though  the  officer's  possession  re- 
mained, or  if  lawful  and  he  lost  his  possession,  his  special  property 
in  the  goods  would  be  divested,  citing  the  two  cases  above  named. 
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W^  do  not  consider  that  there  was  any  unlawful  purpose  here  in 
the  chartering  and  employing  of  the  barge,  as  was  done. 

It  is  insisted  the  possession  of  the  barge  was  lost.  There  was 
certainly  eyidence  tending  to  show  possession  by  the  receiyer  up  to 
the  time  of  the  attachment,  and  in  support  of  the  judgment  of  the 
Appellate  Court  we  must  presume  that  it  found  the  existence  of 
all  the  facts  necessary  to  sustain  the  judgment  where  there  was  evi- 
dence tending  to  show  their  existence,  and  that  court's  finding  of 
fact  is  conclusive  upon  us.  By  taking  the  barge  into  his  posses- 
sion within  the  jurisdiction  of  the  court  that  appointed  him,  u 
special  property  in  the  barge  beciame  vested  in  the  receiver,  and  it  is 
the  established  rule  that  where  a  legal  title  to  personal  property  has 
once  passed  and  become  vested  in  accordance  with  the  law  of  the 
State  where  it  is  situated,  the  validity  of  such  title  will  be  recog- 
nized eveiywhere.  CamrneU  v.  Sewelly  5  Hurl.  &  N.  728  ;  Clarh  v. 
Conheoiicui  Peat  Co.,  35  Conn.  303 ;  Taylor  v.  Boardman,  25  Vt. 
581;  Orapo  v.  Kelbj.  16  Wall.  610;  Woiers  v.  Barton,  1  Cold. 
450. 

Under  this  rule  we.  hold  that  where  a  receiver  has  once  obtained 
rightful  possession  of  personal  property  situated  within  the  juris- 
diction of  his  appointment,  which  he  was  appointed  to  take  charge 
of,  he  will  not  be  deprived  of  its  possession,  though  he  take  it,  in 
the  performance  of  his  duty,  into  a  foreign  jurisdiction ;  that  while 
there  it  cannot  be  taken  from  his  possession  by  creditors  of  the  in- 
solvent debtor  who  reside  within  that  jurisdiction.  Where  a  receiver 
of  an  insolvent  manufacturing  corporation,  appointed  by  a  court  in 
New  Jersey,  took  posseaision  of  its  assets,  and  for  the  purpose  of 
completing  a  bridge  which  it  had  contracted  to  build  in  Connecticut, 
purchased  iron  with  the  funds  of  the  estate  and  sent  it  to  that  State, 
it  was  decided  that  the  iron  was  not  open  to  attachment  in  Con- 
necticut by  a  creditor  residing  there.  Poitd  v.  Cooke,  45  Conn  126. 
^.nd  where  C.  was  appointed,  by  a  court  in  Arkansas,  receiver  of 
property  of  T.,  a  defendant  in  a  suit,  and  ordered  to  ship  it  to 
Memphis  for  sale,  and  to  hold  the  proceeds  subject  to  the  order  of 
the  court,  and  did  so  ship  it  to  Memphis,  where  it  was  attached  by 
creditors  of  T.,  it  was  held  that  C.  could  maintain  an  action  of  re- 
plevin for  the  property  in  Tennessee.  Caffill  v.  Wooldridge,  8  Baxt. 
580  ;  Kilmer  v.  Hohart,  58  How.  Pr.  452,  decides  that  receivers 
appointed  in  another  State,  and  operating  a  railway  as  such,  but 
having  property  in  thojr  hands  as  receivers  in  New  York,  cannot 
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there  be  sued, —  that  an  attachment  issued  in  snch  suit  will  be 
Tacated« 

This  is  not  the  case  of  the  officer  of  a  foreign  court  seeking,  as 
against  the  claims  of  creditors  resident  here,  to  remoTC  from  this 
State  assets  of  the  debtor  situate  here  at  the  time  of  the  officer's 
appointment,  and  ever  since,  and  of  which  he  had  had  no  preyious 
possession.  It  is  to  such  a  case  as  that,  as  we  understand,  that  the 
authorities  cited  by  appellant's  counsel  apply,  and  not  to  a  case  like 
the  present,  where  the  property  was,  at  the  time  of  the  appoint- 
ment of  the  foreign  receiver,  within  the  jurisdiction  of  the  appoint- 
ing court,  and  there  taken  into  the  receiyer's  possession,  and  subse- 
quently suffered  by  him  to  be  brought  into  this  State  in  the  per- 
formance of  his  duty,  and  his  possession  here  wrongfully  invaded, 
and  he  seeking  but  redress  for  such  invasion. 

The  judgment  of  the  Appellate  Gourt  must  be  affirmed. 

Judgmeni  affirmmL 
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am  ni.  tsn.)   - 

Zondhrd  and  tenant  —  mb-UtHng  — renewaL 

If  ft  tenant  for  a  year,  with  the  privilege  of  renewal  if  the  lessor  does  not  sell 
the  premises,  sub-lets  beyond  the  end  of  the  first  year,  such  sub-lease  is 
terminated  by  the  lessor's  sale  of  the  premises. 

ASSUMPSIT  for  use  and  occupation.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

E,  di  A.  Van  Bur&n  and  Franklin  P.  Sifnons,  for  appellant. 
Warren  £  Powers,  for  appellees. 

ScHOLFiBLD,  J.  This  was  an  action  of  assumpsit,  for  use  and 
occupation,  by  appellant,  against  appellees.  The  judgment  of  the 
Superior  Court  was  for  the  defendants,  the  appellees,  and  that 
judgment  was,  on  appeal  to  the  Appellate  Court  for  the  first  dis- 
trict, affirmed. 

The  facts  material  to  a  comprehension  of  the  rulings  now  ques- 
tioned in  argument  are:  On  the  29th  day  of  March,  1880,  Gran* 
ville  S.  Ingraham  and  the  appellant  jointly  executed  their  deed. 
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whereby  the  former  leased  to  the  latter  certain  premises  located  in 
the  city  of  Chici^o,  from  the  1st  day  of  May,  1880,  until  the  end 
of  the  30th  day  of  April,  1881,  in  consideration  of  the  covenants 
therein  of  the  latter.  The  deed  contained  this  clause:  ''And  it 
is  also  provided,  as  a  part  of  this  agreement,  that  the  said  Suther- 
land shall  have  the  option  to  take  the  said  premises  for  another 
year  at  the  same  price  or  rent,  provided  said  first  party  does  not 
sell  said  premises  before  the  end  of  the  month  of  April,  A.  D. 
1881."  Sometime  in  the  month  of  September  following,  appellant 
either  sold  and  assigned  the  lease,  or  sub-let  the  premises  for  the 
remainder  of  the  term,  to  appellees, —  but  which  it  was,  the  wit- 
nesses testifying  to  the  point  do  not  agree.  The  evidence  tended 
to  show  that  in  March  or  April,  1881,  an  agreement  was  made,  and 
a  memorandum  thereof  reduced  to  writing,  and  signed  by  Granville 
S.  Ingraham,  whereby  he  assumed  to  sell  to  Hiram  Sibley  these 
premises,  for  a  consideration  agreed  upon,  and  undertook  to  convey 
th^  same  by  deed,  "  provided  the  abstract  showed  a  good  title  ;  " 
that  he  immediately  placed  Sibley  in  the  actual  possession  of  the 
premises,  and  that  he  executed  and  delivered  to  him  the  requisite 
deed  therefor  on  the  20th  of  May,  1881;  that  appellees  remained 
in  possession  of  the  premises  after  April  30, 1881,  under  a  contract 
of  renting  theretofore  made  with  Sibley;  that  appellant  was  never 
in  the  actual  possession  of  the  premises  after  the  appellees  entered 
into  possession  under  the  assignment  or  sub-letting,  and  that  appel- 
lant sought  to  charge  appellees,  by  notice  served  on  them  the  26th 
of  April,  1881,  that  if  they  held  the  premises  the  next  year  he 
shonld  charge  them  13,600  therefor. 

The  main  controversy  arises  on  the  rulings  of  the  Superior  Court 
in  refusing  an  instruction  asked  by  appellant,  and  in  giving  two 
instructions  asked  by  appellees,  when  considered  with  i*eference  to 
this  state  of  case.  That  asked  by  appellant  and  refused  by  the 
court  is  in  these  words  : 

''If  the  jury  believe  from  the  evidence  that  the  plaintiff  in  this 
case  took  a  lease  of  the  premises  in  question  for  one  year  from  the 
first  day  of  May,  1880,  which  lease  contained  a  clause  that  the 
plaintiff  at  the  expiration  of  that  year  had  the  option  to  have  the 
said  premises  for  another  year  unless  the  said  owner  should  sell  the 
same  before  the  expiration  of  the  said  first  year,  and  if  the  jury 
further  believe  from  the  evidence  that  the  said  owner  did  not  sell 
the  said  premises  before  the  expiration  of  said  year,  then  the  said 
Vol.  XLVIII  — 71 
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plaintiff  had  the  right  under  said  lease  to  hold  the  said  premises 
for  another  year^  and  if  at  the  expiration  of  the  first  year  of  said 
lease  the  defendants  were  in  possession  of  said  premises  under  tlie 
plaintiff  and  as  his  tenants,  and  if  the  jury  farther  believe  from 
the  evidence  that  the  plaintiff,  Sutherland,  gave  notice  before  tlie 
end  of  said  first  year  to  said  defendants,  that  if  they  continued 
in  possession  after  the  expiration  of  said  first  year  of  his  said 
lease  then  he  should  hold  them  to  pay  as  rent  for  the  second 
year,  as  stated  in  said  notice  by  the  plaintiff  to  the  defendants, 
namely,  the  sum  of  t3,600,  and  if  the  jury  further  believe 
from  the  evidence  that  the  said  defendants,  after  they  received  such 
notice,  continued  in  possession  of  said  premises,  then  the  defend- 
ants become  liable  to  said  plaintiff  to  pay  the  rent  at  the  rate  of 
♦300  per  month  for  the  year  from  May  1,  1881,  to  May  1,  1882, 
and  if  they  believe  that  such  rent  has  not  been  paid  to  said  plaintiff, 
then  the  jury  will  find  for  the  plaintiff  and  assess  the  damages 
accordingly." 

The  instructions  given  at  the  instance  of  appellees  are  as  follows: 

''On  the  part  of  the  defendant  the  court  instructs  the  juiy 
that  if  they  believe  from  the  evidence  that  one  Oranville  S.  Ingra- 
ham  owned  the  premises  in  question  and  executed  a  lease  therefor 
to  the  plaintiff  for  one  year  with  the  privilege  of  renewing  for  one 
or  more  years,  provided  said  Ingraham  did  not  sell  the  premises 
before  the  30th  day  of  April,  1881,  and  if  they  further  believe 
from  the  evidence  that  the  premises  were  sold  by  said  Ingraham  be- 
fore the  30th  day  of  April,  1881,  then  they  should  find  for  the  de- 
fendants. 

''  The  court  instructs  the  jury  as  a  matter  of  law  that  in  order 
to  constitute  a  sale  of  real  estate  within  the  meaning  of  the  clause 
in  the  lease  introduced  in  evidence  by  plaintiff,  it  is  not  necessary 
that  a  deed  should  actually  be  executed  and  delivered,  but  any 
written  agreement,  by  or  under  which  a  party  may  enforce  the  mak- 
ing and  delivery  of  a  deed  of  conveyance  and  in  pursuance  of 
which  a  deed  is  subsequently  executed  and  delivered,  is  in  the  eyes 
of  the  law  a  sale  within  the  meaning  of  said  clause  in  said  lease." 

We  are  of  opinion  appellant  has  not  been  prejudiced  by  either  of 
these  rulings. 

First.  If  the  lease  was  assigned  by  appellant  to  appellees  as  they 
contend,  it  is  a  sufficient  answer  to  the  position  of  appellant  that 
the  option  clause,  as  well  as  the  other  clauses  of  the  lease,  passed  by 
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virtue  of  the  assignment  to  appellees.  Taylor  on  Landlurd  and 
Tenant  (2d  ed.),  §445.  But  if  as  appellant  contends  the  premises, 
were  only  sub-let  by  him  to  appellees,  it  is  to  be  observed  the  sub- 
letting could  not  be,  and  he  does  not  claim  that  it  in  fact  was 
extended  beyond  the  term  of  the  letting  to  him,  of  which  lie 
was  then  in  the  possession.  The  clause  giving  the  option  to 
appellant  to  renew  the  lease  is  not  a  present  demise  of  the  premises 
for  a  term  commencing  on  the  first  day  of.  May,  1881,  and 
ending  with  the  month  of  April,  1882,  it  is  a  mere  covenant  or 
undertaking  to  let  appellant  have  such  a  term  upon  the  con- 
dition named,  at  his  election  —  and  hence,  for  a  failure  on  the  part 
of  Ingraham  to  give  possession  and  allow  the  use  of  the  premises 
for  and  during  such  term,  appellant's  only  remedy  would  be  by  bill  in 
equity  for  specific  performance,  or  by  action  at  law  on  the  covenant 
or  undertaking.  Hunter  v.  Silvers,  15  IlL  174 ;  Taylor  Land, 
and  Ten.,  §  332.  If  appellant  had  been  let  into  possession  of  the 
premises  after  the  30th  of  April,  1881,  his  occupancy  thenceforth 
would,  we  concede,  have  been  under  the  option  clause,  and  he  could 
consequently  then  have  only  been  held  to  the  same  terms  as  for  the 
first  year  ;  but  since  his  present  letting  expired  with  the  30th  of 
April  1881,  the  sub-letting  of  that  term  to  appellees  must  necessarily 
have  expired  at  the  same  time,  and  with  it,  of  course,  terminated 
appellees'  obobligations  to  appellant  as  sub-tenants.  Before  that 
period  they  could  do  no  act  in  denial  of  their  obligation  to  attoru 
to  him.  After  it,  their  relations  having  terminated,  they  could 
accept  whom  they  pleased  as  landlord.  The  notice  given  by  appel- 
lant, in  advance  of  the  expiration  of  the  first  term,  that  if  appellees 
continued  to  remain  in  possession  of  the  premises  the  next  year  he 
should  require  them  to  pay  at  the  rate  of  $3,600  per  annum,  could 
amount  to  nothing,  because  he  was  not  then  possessed  of  the  term 
for  which  he  proposed  to  make  the  charge,  and  he  never  afterward 
became  so  possessed.  It  is  too  evident  to  require  argument  that  ha 
could  not,  by  such  a  notice,  cut  off  the  rights  of  appellees  to  accept 
another  landlord  when  their  duties  to  him  as  sub-tenants  should 
cease,  and  compel  them  to  wholly  abandon  the  property  at  the  end 
of  that  term  or  accept  him  as  their  landlord  upon  his  own  conditions. 
When  that  notice  was  given  he  not  only  possessed  no  term  about 
which  to  negotiate,  but  he  could  not  know  until  the  end  of  the 
month  of  April  whether,  under  the  clause  giving  him  the  option, 
the  condition  of  things  would  exist  that  would  allow  him  to  elect  to 
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take  a  term  for  another  year ;  and  since  no  person  can  be  made  the 
agent  of  another  against  his  will,  where  his  relations  to  that  other 
at  the  time  do  not  of  themselves,  in  legal  contemplation^  make  him 
such  agents  there  can  be  no  principle  upon  which  the  possession  of 
appellees  after  the  month  of  April,  1881  (held,  as  it  was  under 
Sibley,  as  their  landlord),  can  be  held  to  have  been  the  possession 
of  the  appellant. 

The  instruction  .refused  was  in  direct  opposition  to  this  yiew  of 
the  law,  and  was  therefore  properly  refused. 

Second — The  manifest  purpose  of  reserving  the  right  to  sell  the 
property,  free  of  the  lease,  at  any  time  before  the  end  of  the  term, 
fixed  by  the  lease,  was  to  enable  Ingraham  to  give  possession  at  the 
end  of  that  term  to  the  purchaser.  Whether  the  deed  was  to  be 
executed  on  one  day  or  another,  plainly  could  make  no  sensible 
difference  to  him ;  but  it  could,  and  doubtless  would,  make  a  very 
great  difference  to  him  whether  the  property  was  in  a  condition  in 
which  he  could  speedily  realize  its  value  by  a  sale.  The  word  ''sale" 
is  certainly  used  in  its  general  sense,  and  as  we  think  alsa  in  its 
popular  sense,  and  therefore  includes  what  counsel  for  appellant 
claim  is  but  a  contract  of  sale.  It  is  not  qualified  and  properly  there- 
fore must  embrace  both  absolute  and  conditional  sales.  See  2  Bouv. 
Law  Die.  495,  title  ^*  Sale,''  15.  At  law  a  deed  is  essential  to  vest 
title  to  real  estate,  but  in  equity  the  title  will  be  treated  and  pro- 
tected as  being  where  the  parties  have  contracted  it  shall  be,  for 
that  purpose  holding  the  vendor  as  trustee  of  the  legal  title  for  the 
benefit  of  the  vendee,  while  the  latter  is  looked  upon  ^  trustee  of 
the  purchase-money  for  the  benefit  of  the  vendor.  Bisph.  £q. 
(2d  ed.)  423  ;  2  Bouv.  Law  Die.  supra. 

In  an  equitable  view  therefore  it  is  not  inaccurate  to  say  there  has 
been  a  sale  of  real  estate  when  there  has  been  only  a  contract  to  that 
effect,  and  possession  delivered  in  accordance  therewith.  But  at 
law  a  conveyance  alone  does  not  constitute  a  sale.  It  is  but  the 
final  step  in  the  consummation  of  a  sale.  It  must  be  executed  and 
accepted  in  accordance  with  a  precedent  contract  of  sale,  express  or 
implied.  It  may  be  admitted  that  it  is  the  last  step  in  the  consum- 
mation of  the  sale,  but  that  does  not  determine  that  its  date 
shall  be  regarded  as  the  date  of  the  sale.  In  cases  like  the  present^ 
we  think  it  conforms  to  the  intention  of  the  parties,  and  bet^e"  ^^^ 
serves  the  end  of  justice,  to  hold  that  the  consummation  of  the  BHut 
by  the  execution  of  the  deed  shall  by  relation  vest  title,  and  there- 
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fore  eyidence  an  executed  sale  as  of  the  date  of  the  contract, 
or  the  deliyery  of  possession,  pursuant  to  which  it  was  executed. 
And  the  following  cases,  cited  by  counsel  for  appellees,  may  be 
regarded  as  authority  for  this  view  :  Schtieider  t.  Boisch,  90  HL 
577 ;  Rogers  v.  Brenty  5  Gilm.  573 ;  50  Am.  Deo.  422 ;  Welch  r. 
DuHony  79  111.  465  ;  Kruse  v.  WiUm,  id.  233 ;  Jayne  t.  Oregg,  42 
id.  413.  This  accords  with  the  effect  of  the  ruling  of  the  Superior 
Court  in  the  instructions  given. 

[Minor  questions  omitted.] 

We  approTe  the  decision  of  the  Appellate  Gourt  in  all  respects. 
It  is  therefore  aiBrmed. 

■ 

Judgmeni  qffimmL 
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(JOB  m.  860.) 

PartnerMp — UdbiUtif  of  etUite  qf  deeeoied  partner. 

In  GMe  of  the  death  of  one  partner  a  creditor  of  the  firm  maj  reaort  ta 
his  estate  without  first  exhausting  his  remedy  against  the  suiriTlng  part- 
ners. 

CLAIMS  against  the  decedent's  estate.     The  opinion  states  tha 
case.     The  claimant  had  judgment  below. 

Siiles  £  Lewis  and  R,  W.  Pike,  for  appellant. 
Dexter,  Herrich  di  Allen,  for  appellee. 

Graig^  J.  William  E.  Doggett  died  April  3,  1S76,  testate,  and 
Kate  E.  Doggett,  appellant,  who  was  named  as  executrix,  qualified 
as  such  in  the  Probate  Gourt  of  Cook  county.  Doggett,  at  the 
time  of  his  death,  and  for  many  years  before,  .was  a  member  of  the 
firm  of  Doggett,  Barrett  &  Hills.  In  1871,  T.  C.  H.  and  Lucy 
W.  Smith  executed  their  two  promissory  notes  for  certain  sums  of 
money,  payable  to  Charles  H.  Dill.  The  two  notes,  on  the  date  of 
their  execution,  were  guaranteed  by  Doggett,  Barrett  &  Hills,  the 
firm  name  to  the  guarantee  being  executed  by  Doggett.  No  effort 
was  made  by  Dill  to  collect  the  amount  due  on  the  notes  from  the 
firm  assets,  or  from  the  surviving  members  of  the  firm  of  Doggett, 
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Barrett  &  HillSy  but  after  the  death  of  Doggett  he  presented  his 
claim  to  the  Probate  Coai*t,  to  be  allowed  against  the  estate  of 
deceased.  The  Probate  Court,  upon  the  evidence  introduced, 
allowed  the  claim,  and  the  executrix  appealed  to  the  Circuit  Court, 
where  a  second  trial  was  had  resulting  in  a  judgment  against  the 
estate.  Au  appeal  was  then  taken  to  the  Appellate  Court,  where 
the  judgment  of  the  Circuit  Court  was  affirmed,  and  this  record 
is  brought  here  by  the  executrix  for  the  purpose  of  reyersing  the 
judgment  of  the  Appellate  Court 

It  is  insisted  by  appellant  that  a  partnership  demand  cannot  be 
allowed  against  the  individual  estate  of  a  deceased  partner  until 
the  legal  remedy  against  the  partnership  assets  and  surviving  part- 
ners has  been  exhausted. 

In  Mason  v.  Tiffany,  45  111.  392,  which  was  a  proceeding  in 
chancery,  by  a  creditor  of  a  firm,  to  enforce  payment  of  a  firm 
debt  against  the  estate  of  Tiffany,  a  deceased  member  of  the  firm, 
it  was  held,  that  every  partnership  debt  being  joint  and  several,  it 
follows,  necessarily,  that  resort  may  be  had,  in  the  first  instance, 
for  the  debt,  to  the  surviving  partners,  or  to  the  assets  of  the 
deceased  partner.  In  the  decision  of  the  case  it  is  said:  '^  If  it 
was  a  fact  that  the  surviving  partners  remained  solvent  for  a  long 
time  before  the  assignment,  and  the  assigned  assets  were  sufficient 
to  pay  this  claim,  still  these  did  not  require  the  complainant  to 
press  his  claim  against  them,  the  estate  of  the  deceased  partner 
being  equally  a  fund  on  which  he  had  a  right  to  rely."  This  case 
seems  to  establish  the  doctrine,  in  plain  words,  that  a  creditor,  in 
equity,  has  the  right,  where  he  holds  a  claim  against  a  firm,  one 
member  of  which  has  died,  to  proceed  against  the  estate  of  the 
deceased  member  or  the  surviving  partners,  as  he  may  elect. 

In  Silverman  v.  ChasBy  90  111.  37,  the  same  question  arose,  and 
following  the  doctrine  of  the  case  last  cited,  it  was  said:  ^'A  part- 
nership debt  is  joint  and  several,  and  the  creditor  has  the  right  to 
elect  whether  he  will  proceed  against  the  assets  in  the  hands  of  the 
surviving  partner  or  against  the  estate  of  the  deceased  partner,  as 
held  by  this  court  in  Mason  v.  Tiffany^  45  111.  392.  Nor  will  the 
laches  of  the  creditor  in  following  the  assets  of  the  firm  preclude 
a  recovery.  The  creditor  has  the  right  to  proceed  against  the 
estate  at  any  time  before  the  statute  of  limitations  has  run,  and  u 
failure  to  pursue  the  partnership  assets  cannot  be  relied  upon  us  a 
defense  when  suit  is  brought  against  the  estate.*' 
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These  two  cases  would  seem  to  be  conclusiTe  of  the  question  pre- 
sentedy  so  far,  at  least,  as  this  court  is  concerned,  as  they,  in  terms, 
decide  the  same  question  involved  in  the  record  before  us,  and  it 
would  not  be  deemed  necessary  to  say  any  thing  more  on  the  ques- 
tion were  it  not  for  the  fact  that  it  is  claimed  that  these  cases  are 
in  conflict  with  prior  decisions  of  this  court,  and  the  doctrine 
therein  announced  is  not  sound,  and  in  harmony  with  the  current 
of  authority  on  the  subject.  We  have  therefore  concluded  to 
briefly  refer  to  some  of  the  authorities  which  have  a  bearing  on 
the  question,  with  the  view  of  showing  that  the  decisions  of  this 
court  are  fully  sustained  by  the  weight  of  authority. 

Story  on  Partnership,  §  362,  says :  **  The  doctrine  formerly  held 
upon  this  subject  seems  to  have  been,  that  the  joint  creditors  had 
no  claim  whatsoever  in  equity  against  the  estate  of  the  deceased 
partner,  except  when  the  surviving  partners  were  at  the  time,  or 
subsequently  became  insolvent  or  bankrupt.  But  that  doctrine  has 
been  since  overturned,  and  it  is  now  held,  that  in  equity  all  part- 
nership debts  are  to  be  deemed  joint  and  several,  and  consequently 
the  joint  creditors  have,  in  all  cases,  the  right  to  proceed  at  law 
against  the  survivors,  and  an  election  also  to  proceed  in  equity 
sigainst  the  estate  of  a  deceased  partner,  whether  the  survivors  be 
insolvent  or  bankrupt  or  not.''  The  same  doctrine,  but  in  different 
language,  is  declared  by  Story  in  his  work  on  Equity  Jurisprudence, 
g  676. 

CoUyer  on  Partnership,  §  580,  declares  the  law  in  the  following 
language  :  ''  It  is  now  established  beyond  controversy,  that  in  the 
consideration  of  courts  of  equity,  a  partnership  debt  is  several  as 
well  as  joint,  and  that  upon  the  death  of  a  partner  a  joint  creditor 
has  a  right  in  equity  to  proceed  immediately  against  the  repre- 
sentative of  the  deceased  partner  for  payment  out  of  his  separate 
estate,  without  reference  to  the  question  whether  the  joint  estate 
be  solvent  or  insolvent,  or  to  the  state  of  accounts  amongst  the 
partners.'' 

Dixon  on  Partnership,  113,  says  :  *'  When  a  liability  exists  the 
creditor  may,  at  his  option,  either  pursue  his  legal  remedy 
against  the  survivor,  or  resort  in  equity  to  the  estate  of  the  deceased, 
and  this  altogether  without  regard  to  the  state  of  the  accounts 
between  the  partners  themselves,  or  to  the  ability  of  the  survivor 
to  pay." 

Lindley  on  Partnership,   1053,  says  :    '*  Whatever  doubt  there 
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may  formerly  haye  been  upon  the  subject,  it  was  clearly  settled  be- 
fore the  judicature  acts,  that  a  creditor  of  the  firm  could  proceed 
against  the  estate  of  the  deceased  partner  without  first  haying  re- 
course to  the  suryiying  partners,  and  without  reference  to  the  state 
of  the  accounts  between  them  and  the  deceased."  See  also  Pars. 
Merc.  Law,  192 ;  Adams  Eq.  173  ;  Smith  Merc.  Law,  48  ;  3  Kent 
Com.  63,  64,  and  note. 

From  the  citations  made,  it  would  seem  that  the  law,  as  declared 
in  Mason  y.  Tiffany,  and  Silvmrman  y.  Chase,  supra,  is  fully  sus- 
tained, at  least  by  text-writers  of  high  authority,  both  in  this 
country  and  in  England.  But  it  will  not  be  necessary  to  rely  alone 
on  the  text-books  for  a  solution  of  the  question,  as  the  decisions  in 
England  and  many  of  the  States  are  in  harmony  with  the  rule  de- 
clared in  the  text-books.  In  England,  as  early  as  1816,  in  Denaynss 
y.  Noble,  1  Mer.  5'Z9,  it  was  decided,  that  in  equity  partnership 
debts  are  joint  and  seyeral,  and  a  creditor  holding  a  firm  debt  could 
resort  to  the  estate  of  the  deceased  partner  for  payment,  without 
showing  the  insolyency  of  the  suryiyor.  The  rule  adopted  in  the 
case  cited  was  subsequently  adhered  to  and  followed  in  Wilkinson 
y.  Henderson,  1  M.  &  K.  582,  and  since  the  decision  of  these  cases 
the  doctrine  there  announced  has  been  regarded  as  the  settled  law 
of  England.  In  Nelson  y.  Hill,  5  How.  127,  the  Supreme  Court  of 
the  United  States  held  tliat  the  creditor  of  a  partnership  may,  at 
Iiis  option,  proceed  at  law  against  the  suryiving  partner,  or  go  in 
the  first  instance  into  equity  against  the  representatiyes  of  the  de- 
ceased partner  —  that  it  was  not  necessary  to  exhaust  his  remedy  at 
law  against  the  suryiying  partner  before  proceeding  in  equity  against 
the  estate.  In  support  of  the  rule  announced,  Story  on  Partner- 
ship, §  362,  note  3,  is  cited.  In  a  later  case  {LetoisY.  United  States, 
9217.  S.  622),  Nelson  y.  Hill  is  cited  with  approyaL  In  Camp  y. 
Grant,  21  Conn.  41,  the  Supreme  Court  of  Connecticut,  in  an  able 
opinion,  adopt  the  rule  of  the  courts  of  England.  In  Weaver  y. 
Thornburg,  15  Ind.  124,  the  question  arose,  and  the  Supreme  Court 
of  that  State  adopt  the  rule  in  the  language  of  Story  on  Partner- 
thip,  cited  supra,  and  this  decision  was  followed  in  a  number  of 
subsequent  cases.  Dean  y.  Phillips,  17  Ind.  406  ;  Hardy  y.  Over- 
man, 36  id.  549.  In  Freeman  y.  Stuart,  41  Miss.  141,  the  question 
arose,  and  the  Supreme  Court  of  that  State  held,  in  equity  all 
partnership  debts  are  joint  and  several,  and  a  creditor  has  the  right 
to  proceed  in  law  against  the  suryiyor,  and  an  election  also  to  pro- 
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ceed  against  the  separate  estate  of  the  deceased  partner,  whether 
the  surviyor  be  solvent  or  noL  See  also  Irby  t.  Oraham,  46  Miss. 
428y  where  the  English  rale  is  fully  approved.  The  same  doctrine 
has  been  adopted  in  Vermont,  in  Washburn  y.  Bank  of  Bellotd*8 
Falls,  19  Vt.  278.  In  Tennessee,  in  Saunders  v.  Wilder,  2  Head, 
579.  In  Arkansas,  in  McLain  v.  Carson,  4  Ark.  465.  In  New  Jer- 
sey, in  Wishctfn  t.  Lippincoit,  1  Stockt.  Eq.  353.  In  Alabama,  in 
Travis  t.  Tartt,  8  Ala.  577.  In  Florida,  in  Fillyau  v.  Loverly,  3 
FLk  72.  In  Texas,  in  Gaut  t.  Beed,  24  Tex.  46.  In  New  Hamp- 
shire, in  Bowker  t.  Smith,  48  N.  H.  111.  In  New  York  and 
Oeorgm  a  contrary  rale  has  been  adopted,  as  will  be  foand  in  the 
following  cases  :  Lamenas  t.  Trustees,  11  Paige,  80 ;  Voorhis  v. 
Childs,  17  N.  Y.  354 ;  Bennett  v.  Woolfolk,  15  Oa.  213.  Upon  an 
examination  of  the  New  York  cases,  it  appears  that  the  rale  there 
adopted  was  supposed  to  be  predicated  on  the  old  English  cases, 
and  when  the  courts  of  England  esfcablished  the  doctrine  which  is 
laid  down  as  the  law  in  Devaynes  t.  Noble,  and  Wilkinson  y.  Hender- 
son, supra,  the  New  York  courts  refused  to  follow  the  English  rule, 
bat  adhered  to  what  was  supposed  to  be  the  law  in  England  as  declared 
in  that  court  prior  to  that  time.  Georgia  seems  to  follow  the  New 
York  rule.  In  a  late  case  in  Wisconsin  {Sherman  y.  Kreul,  42  Wis. 
33),  the  Supreme  Court  say  :  '^  We  are  disposed  to  adopt  the  New 
York  rule,  that  in  order  to  recoyer  against  the  administrators  the 
plaintiff  should  allege  and  show  that  the  suryiying  partner  is  in- 
solyent."  It  is  also  claimed  by  appellant  that  the  New  York  rule 
has  been  adopted  in  North  and  South  Carolina,  Ohio  and  Penn- 
sylyania ;  but  without  stopping  to  determine  precisely  what  the  rule 
of  the  courts  of  these  States  may  be,  we  are  satisfied  that  the 
decided  weight  of  authority  is  in  harmony  with  the  rule  adopted 
in  this  State,  and  we  are  not  inclined  to  change  the  rule  heretofore 
adopted  in  this  State,  and  follow  the  doctrine  established  by  the 
courts  of  New  York  and  Georgia,  although  we  fully  recognize  the 
great  ability  of  those  courts. 

It  is  also  claimed  that  Silverman  y.  Chase  is  in  confiict  with 
Moline  Water  Power  and  Manf.  Co.  y.  Wehster,  26  III.  233,  and 
Pahlman  y.  Craves,  id.  405.  This  position  is,  in  our  judgment, 
based  upon  a  misapprehension  of  those  cases.  In  those  cases  there 
was  a  controyersy  between  partnership  and  indiyidual  creditors, 
and  the  principte  of  marshalling  assets  was  applied,  as  it  should 
haye  been.  Where  there  are  indiyidual  creditors  and  partnership 
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creditors,  there  is  no  doubt  in  regard  to  the  law  that  all  individual 
creditors  have  a  prior  claim  against  the  indiyidual  assets,  and  part- 
nership creditors  have  a  prior  claim  against  firm  assets,  and  an  in- 
dividual creditor  would  have  the  right  to  insist  that  no  part  of  the 
separate  assets  should  bo  taken  and  applied  in  payment  of  firm  debts 
until  all  separate  debts  had  been  paid  in  full.  This  familiar  rule 
was  applied  in  the  two  cases  referred  to,  and  also  in  the  case  of 
Ladd  V.  Oriiwoldj  4  Oilm.  25 ;  46  Am.  Dec.  443.  But  there  is 
no  contest  between  individual  anid  partnership  creditors  here,  and 
hence  the  doctrine  of  marshalling  assets  does  not  apply.  In  this 
case  no  claims  had  been  presented  or  allowed  against  the  estate,  of 
any  character,  except  the  one  in  controversy,  and  no  individual 
creditor  is  resisting  the  allowance  of  the  claim. 

But  independent  of  the  authorities,  we  are  satisfied  that  the  rule, 
holding  the  estate  of  a  deceased  partner  primarily  liable  in  equity, 
is  sound  in  principle.  Doggett,  in  his  life-time,  was  individually 
liable  for  this  debt,  and  if  he  had  been  sued,  and  a  judgment  ob- 
tained against  him,  any  of  his  individual  property  would  have  been 
liable  to  be  taken  and  sold  in  satisfaction  of  the  debt.  It  is  true, 
if  he  had  been  sued  at  law  in  his  life-time,  it  would  have  been  nec- 
essary to  join  his  partners  as  defendants  in  the  action  ;  but  after 
judgment,  it  was  not  necessary  to  exhaust  the  partnership  assets 
before  individual  property  could  be  taken,  but  the  creditor  could 
resort  to  such  property  in  the  first  instance,  if  he  saw  proper.  Did 
the  death  of  Doggett  in  any  manner  change  the  liability  which  ex- 
isted on  this  contract  before  his  death  ?  We  think  not.  The  lia- 
bility continued  as  before,  but  the  remedy  to  enforce  that  liability 
was  changed  from  a  court  of  law  to  a  court  exercising  equitable 
powers.  Before  his  death  the  liability  could  only  be  enforced  by 
a  joint  action  against  Doggett  and  his  partners;  after  his  death  the 
liability  continued,  but  could  only  be  enforced  in  the  Probate 
Court,  which  in  the  allowance  of  claims  exercises  equitable  powers. 
The  death  of  a  debtor  may  extinguish  a  legal  remedy  on  a  joint 
contract,  but  we  are  not  aware  that  it  has  ever  been  held  that  the 
death  of  a  debtor  could  extinguish  the  debt  or  discharge  the  estate 
of  the  deceased. 

In  conclusion,  we  are  satisfied,  under  the  facts  as  disclosed  by 
this  record,  appellee's  claim  was  a  proper  one  to  be  allowed  against 
the  estate  of  the  deceased,  and  that  it  was  property  allowed  by  the 
Probate  Court, 
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The  judgment  of  the  Appellate  Court  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 

WALKXBy  J.  If  the  doctrine  of  this  opinion  is  to  be  applied  in 
cases  where  there  are  indiyidoal  creditors  of  the  deceased  partner,  I 
dissent 
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PowBLL  y.  Cheshiu. 

(TO  Q«.  8S7.) 
If^ncUon — watie  —  Hmber. 

Where  a  fum  of  ninety  acres  contains  but  seventeen  acres  of  woodland,  and 
this  is  necessary  to  the  proper  use  of  the  farm  and  for  the  shading  of  a  con- 
templated house,  many  of  the  trees  being  large  and  old,  a  threatened  catting 
of  sach  trees  by  a  naked  trespasser  may  be  enjoined. 


B 


ILL  to  enjoin  waste.    The  opinion  states  the  case.     The  hill 
was  dismissed  below. 


«/.  T.  Pendl&tofiy  George  N.  A  2>.  P.  Lester^  for  plaintiff  in  error. 

Candler  &  Thomewi^  for  defendants. 

Jackson,  G.  J.  This  bill  in  equity  was  filed  to  stay  waste  by 
writ  of  injunction.  The  complainant  alleges  title  to,  and  posses- 
sion of,  a  tract  of  land  in  DeKalb  county,  used  by  him  as  a  farm, 
and  upon  which  he  was  preparing  to  erect  a  dwelling-house  as  a 
residence  ;  that  some  seventeen  acres  of  said  land  were  wooded,  and 
were  the  only  woodland  on  the  tract  of  ninety-two  acres  ;  that  de- 
fendant, without  title  or  claim  of  right,  was  cutting  down  the 
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timber  on  those  seventeen  acres ;  that  he  had  destroyed  many  trees, 
and  was  still  engaged  in  cutting  down  and  destroying  others ;  and 
that  among  those  thus  destroyed  were  trees  where  he  had  cleared 
up  the  undei^growth  and  cleaned  up  the  spot  for  the  purpose  of 
erecting  his  residence  thereon  ;  and  that  thus  his  entire  place  was 
being  ruined  and  wasted  by  a  naked  trespasser,  by  the  destruction 
of  all  the  timber  thereon  essential  for  the  farming  purposes  of  the 
tract,  and  the  killing  and  destroying  the  shade  trees  which  the 
complainant  had  thus  prepared  and  reserved  for  the  surroundings 
of  the  contemplated  residence ;  and  thus  that  the  damage  to  the 
farm  and  the  part  of  the  land  reserved  for  said  residence  was  in* 
capable  of  being  computed  in  money,  and  irreparable. 

To  this  bill,  after  several  terms  of  the  court  had  elapsed,  a  gen- 
eral demurrer,  for  want  of  equity  therein,  was  filed.  Counsel  for 
complainant  agreed  that  this  demurrer  should  be  considered  as  filed 
at  the  first  term.  After  this  agreement,  an  amendment  was  made 
to  the  bill,  and  to  the  bill,  as  amended,  no  demurrer  was  filed. 

The  court  dismissed  the  bill,  and  complainant  excepted. 

[Minor  matter  omitted.] 

8.  But  however  that  may  be  it  seems  clear  that  the  bill  should 
have  been  retained  and  a  decree  had  thereon  without  regard  to  the 
completeness  of  the  remedy  at  law,  unless  it  was  not  in  the  power 
of  a  court  of  equity  to  grant  relief.  But  it  is  the  power  of  courts 
of  equity  to  grant  relief  not  only  to  stay  waste  or  trespass  to  .the 
freehold  for  the  future  but  to  give  damages  for  the  past.  Story 
Eq.  Jur.  515,  518,  917. 

This  jurisdiction  was  originally  confined  to  cases  founded  iu 
privity  of  title,  but  was  afterward  enlarged  so  as  t6  embrace  cases 
of  adverse  claims  and  rights  not  founded  in  privity.  Story  Eq.  Jur. 
918;  Eden  Inj.,  ch.  9,  pp.  191-196;  ch.  iO,  pp.  206-214.  To 
give  jurisdiction  to  equity  the  trespass  or  waste  must  be  destructive 
to  the  estate,  or  in  other  words,  so  ruinous  as  not  to  be  capable  of 
an  accurate  measurement  in  money,  or  so  destructive  to  something 
of  such  vital  necessity  to  the  enjoyment  of  one's  estate  as  that 
money  cannot  well  give  compensation  therefor,  or  as  laid  down  in 
the  Code  of  Georgia,  where  ''the  injury  is  irreparable  in  damages, 
or  the  trespasser  is  insolvent,  or  there  exist  other  circumstances 
which  in  the  discretion  of  the  court  render  the  interposition  of  this 
writ  (of  injunction)  necessary  and  proper,  among  which  shall  be 
the  avoidance  of  circuity  and  multiplicity  of  actions." 


574  GEORGIA, 


Singleton  t.  South  westem  BaUrosd. 


The  facts  alleged  here,  we  think,  make  a  case  within  these  roles 
of  law  defining  the  limits  within  which  equity  will  interfere  by  in- 
junction. If  the  shade  trees,  necessarily  the  growth  of  yean,  m 
some  instances  of  centuries,  standing  in  a  man's  yard  where  he  has 
built  his  residence,  or  is  about  to  build  it,  are  being  cut  down  and 
destroyed,  nothing  but  time  and  time  beyond  a  generation  can 
replace  them.  It  is  impossible  to  estimate  the  yalue  to  the  home- 
stead in  money.  It  is  irreparable  in  dtunages.  If  the  only  timber 
on  a  ninety  acre  farm  is  being  cut  down  and  all  forest  yegetation 
laid  waste  so  that  nothing  will  be  left  to  shade  man  or  beast  in  toil 
or  in  rest  in  the  field  or  the  pasture,  nothing  to  repair  fencing  or 
mend  the  fire,  it  would  be  very  difficult  to  ascertain  the  damage  in 
money.  In  either  case,  both  of  which  appear  in  this  bill,  how  can 
'damages  be  estimated  at  all  ?  Is  not  the  waste  destructiye  to  the 
freehold  as  a  farm  for  farming  purposes  and  almost  equally  so  to  the 
freehold  chosen  as  the  spot  for  a  residence  and  cleared  of  under- 
growth for  that  purpose  ?  Especially  should  equity  arrest  such 
destruction  where  the  defendant  is  a  mere  naked  trespasser  without 
shadow  of  title  or  right  to  the  land. 

The  case  is  without  the  principle  ruled  in  62  Ga.  171,  and  others 
cited  by  defendant.  See  1  High  Inj.  724,  726,  727,  and  cases  cited 
there ;  11  Am.  Dec.,  500,  501 ;  14  Md.  152. 

Judgment  reversed. 


SuroLsroN  y.  Southwbstbek  Bailboad. 

CPOGm.464.) 
Bailroad — rupotmSbilUy  for  lesaee't  negligence. 

A  railroad  company,  whose  road  is  operated  bj  a  lessee  in  the  name  of  the 
lessor,  is  liable  to  third  persons  for  the  lessee's  negligence,  unless  absolTsd 
therefrom  bj  legislative  authoritj.    (See  note,  p,  580.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Blanfard  <t  Garrardy  for  plaintiff  in  error. 

W.  8,  Wallace  and  Peabody  <6  Brannon,  for  defendant. 
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Ckawfobd,  J.  This  was  an  actioD  on  the  case  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error,  and  in  which  it 
was  alleged  that  he  purchased  a  ticket  from  said  defendant  to  ride 
upon  its  road  from  Howard  to  Oeneva  and  return ;  that  by  the 
carelessness  of  the  said  defendant,  ai^d  the  negligence  of  its  agents 
in  putting  him  off  its  tmin^  he  was  caused  to  break  his  leg  and 
suffer  other  injuries  to  his  great  damage,  amounting  to  4(20,000. 

The  defendant  pleaded  the  general  issue,  and  at  the  trial  term 
of  the  case  filed  a  special  plea  alleging,  that  before  and  ut  the  time 
of  the  accident,  the  road  and  cars  had  been  leased  by  the  South- 
western Bailroad  Company  to  the  Central  Railroad  &  Banking 
Company  of  Georgia,  and  that  the  same  were  at  that  time  being 
operated  by  the  latter,  and  not  by  the  former  company.  Upon  the 
trial  of  the  issues  formed,  the  jury  returned  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  16,000.  The  defendant 
moved  for  a  new  trial,  which  the  court  granted  alone  upon  the 
ground  that  the  jury  found  contrary  to  the  evidence  and  charge  on 
the  special  plea.  Upon  this  decision  the  plaintiff  below  assigned 
error,  and  asks  that  the  same  may  be  reviewed  and  reversed. 

1,  2,  3.  The  special  plea  and  the  evidence  thereunder  present  the 
question  whether  a  railroad  company  which  has  leased  its  road,  cars 
and  engines,  and  allowed  the  lessee  company  to  operate  the  same  in 
the  name  of  the  lessor  company,  is  liable  to  third  persons  or  the 
public  for  the  carelessness  and'  negligence  of  the  lessee  company. 

It  is  now  a  well-settled  principle  that  a  corporation,  being  the 
creature  of  the  law,  has  only  the  powers  conferred  upon  it  by  its 
charter,  and  that  all  others  not  necessarily  implied  therefrom  are 
withheld.  Its  grants,  whether  of  powers  or  exemptions,  are  always 
to  be  strictly  construed,  and  its  obligations  are  to  be  strictly  per- 
formed, whether  they  may  be  due  to  the  State  or  to  individuals. 
It  seems  also  to  be  well  settled  that  a  railroad  corponition,  and  it  in 
with  such  that  we  are  dealing  in  this  case,  cannot,  without  special 
authority  of  statute,  alienate  its  franchise  or  property  acquired 
under  the  right  of  eminent  domain,  or  essential  to  the  perf oi*mance 
of  its  duty  to  the  public,  whether  by  sale,  mortgage  or  lease.  101 
U.  S.  71  ;  17  How.  30  ;  21  id.  441;  4  Biss.  35  ;  10  Allen,  448. 

It  is  not  questioned  that  the  Southwestern  Railroad  Company,  if 
it  had  been  operating  its  road,  would  have  been  liable  to  respond  to 
the  plaintiff  in  error  for  any  damages  sustained  by  him  through  the 
negligence  of  its  officers  or  agents.     If  then  it  would  be  so  liable 
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when  operated  by  itself,  does  a  lease  made  to  another  company  dis- 
charge it  under  the  law  from  such  liability? 

No  case  involving  this  precise  question  has  ever  been  before  this 
court,  but  in  the  case  of  the  Macon  and  Augusta  Railroad  v.  MayeSy 
49  Gku  355;  s.  c,  15  Am:  Bep.  678,  it  was  held  :  '*  Where  a  railroad 
company  permits  other  companies  or  persons  to  exercise  the  fran- 
chise of  running  cars  drawn  by  steam  oyer  its  road,  the  company 
owning  the  road,  and  to  which  the  law  has  intrusted  the  franchise, 
is  liable  for  any  injury  done,  as  though  the  company  owning  the 
road  were  itself  running  the  cars.'' 

This  liability  is  put  upon  the  ground,  that  '^  if  a  railroad  com- 
pany to  which  the  legislature  has  granted  this  franchise  permit 
others  to  use  it,  the  company  is  responsible  to  the  public  for  the 
negligence  of  such  persons." 

This  then  being  a  fixed  obligation  upon  a  railroad  corporation, 
is  there  any  way  by  which  it,  may  allow  others  to  exercise  its  fran- 
chise, and  absolve  itself  from  such  obligation?  This  can  undoubt- 
edly be  done  by  the  consent  and  aathority  of  the  legislature 
granted  to  that  end.  Pierce,  in  his  works  on  American  Railroad 
Law  244,  and  on  Railroads,  283,  lays  down  the  rule  as  follows  : 
"  The  company  cannot  divest  itself  of  responsibility  for  the  torts 
of  persons  operating  its  road,  by  transferring  its  corporate  powers 
to  other  parties,  or  by  leasing  its  road  to  them,  in  the  absence  of 
special  statute  authority  and  exemption.  It  cannot  by  its  own  act 
absolve  itself  from  its  obligations,  without  the  consent  of  the 
legislature.  The  lessees  may  however  also  be  responsible  for  the 
injury." 

In  support  of  this  principle  he  cites  26  Vt.  721,  which 
says  :  '^  The  company  owning  a  railroad  will  be  liable  for  the  acts 
of  their  lessees  who  run  the  road.  As  to  the  liability  of  the  de- 
fendants for  the  acts  of  their  lessees,  who  were  running  the  defend- 
ant's road  under  a  long  lease,  we  think  there  can  be  no  doubt 
Unless  we  can  hold  the  defendants  thus  liable,  they  might  put  their 
road  into  the  hands  of  corporations  or  individuals  of  no  responsi- 
bility. It  was  upon  this  ground  that  the  English  courts  denied 
the  legality  of  one  road  leasing  itself  to  another  or  to  private  per- 
sons, and  the  consequent  loss  of  security  to  the  public  without  the 
consent  of  Parliament.  ♦  ♦  ♦  The  public  can  only  look  to 
that  corporation  to  whom  they  have  delegated  this  portion  of  the 
public  service.     Certainly  they  are  not  bound  to  look  beyonc^  them. 
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although  they  doubtless  may  do  so/*  See  also  17  IIow.  30;  1 
Sim.  (N.  S.)  550  ;  13  L.  &  E.,  :)06  ;  IT  Wall.  445  ;  JO  Gray,  103  ; 
2%  HL  109 ;  4  Cush.  400  ;  5  Wall.  104. 

In  Railroad  Cwnpany  v.  Brown,  17  Wall.  450,  451,  the 
opinion  of  Judge  Davis  is  as  follows  :  ''  The  seeond  assignment 
of  error  denies  the  liability  of  the  corporation  for  any  thing  done 
while  the  road  is  operated  by  the  lessees  and  receiver. 

**It  is  tho  accepted  doctrine  in  this  country,  that  a  railroad  cor- 
poration cannot  escape  the  performance  of  any  duty  or  obligation 
imposed  by  its  charter  or  the  general  laws  of  the  State,  by  a  volun- 
tary surrender  of  its  road  into  the  hands  of  lessees.  The  operation 
of  the  road  by  the  lessees  does  not  change  the  relations  of  the 
original  company  to  the  public,  *  ♦  *  for  the  servants  under 
such  an  employment,  in  legal  contemplation,  are  as  much  the  ser- 
vants of  the  company  as  of  the  lessees  and  receiver.  Apart  from 
this  view  of  the  subject,  the  ticket  on  which  the  plaintiff  rode  was 
issued  in  the  name  of  the  Washington,  Oeorgetown  and  Alexandria 
Railroad  Company,  as  were  all  the  tickets  sold  at  both  ends  of  the 
route.  The  holder  of  such  a  ticket  contracts  for  carriage  witH  the 
company,  not  with  the  lessees  and  receiver.  Indeed  there  is  noth- 
ing to  show  that  Catharine  Brown  knew  of  the  diflSculties  into 
which  the  original  company  had  fallen^  nor  of  the  part  performed 
by  the  lessees  and  receiver  in  operating  the  road.  She  was  not  re- 
quired to  look  beyond  the  ticket,  which  conveyed  the  information 
that  this  road  was  run  as  milroads  generally  are,  by  a  chartered 
company.  Besides  the  company  having  pennitted  the  lessees  and 
receiver  to  conduct  the  business  of  the  road  in  this  particular  as  if 
there  were  no  change  of  possession,  is  not  in  a  position  to  raise  any 
question  as  to  its  liability  for  their  acts." 

But  it  is  said  that  the  Southwestern  Railroad  Company  had  the 
consent  of  the  legislature  to  lease  its  road,  and  having  entered  into 
a  contract  with  the  Central  Railroad  and  Banking  Company,  under 
that  consent,  it  is  absolved  from  its  obligations  to  the  public  under 
its  original  charter.  Authorities  are  cited  to  sustain  this  doctrine; 
indeed  some  of  those  hereinbefore  referred  to  are  relied  upon. 
The  view  which  we  take  of  the  law  and  the  cases  cited  is  that  the 
original  obligation  can  only  be  dischai'ged  by  a  legislative  enactment 
consenting  to  and  authorizing  the  lease,  with  an  exemption  granted 
to  the  lessor  company.  To  this  effect  is  the  rule  laid  down  by  Red- 
field,  sttpra,  and  sustained  by  the  authorities  he  cites.  If  this  be 
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not  80,  it  is  but  adding  a  new  grant  to  the  original  company,  with- 
out a  law  being  passed  to  that  effect.  That  the  obligation  originally 
existed  is  not  denied,  and  an  ,  examination  of  the  act  authorizing 
the  lease  to  be  made  will  show  no  such  exemption  ;  and  without  it, 
we  are  constrained  to  hold  that  no  such  exists. 

''The  English  statute  of  8  and  9  Vict.,  ch.  20,  section  87/'  says 
Redfield,  Law  of  Railways,  016,  ''gives  special  pernii^jsion  to  one 
company  to  contract  with  other  companies  for  the  right  of  passage 
oTer  their  track.  But  an  agreement  between  railway  companies, 
without  the  authority  of  the  legislature,  transferring  the  powers  of 
one  company  to  another,  is  against  good  policy,  and  a  court  of 
equity  will  not  lend  its  aid  to  carry  such  contract  into  effect.  *  *  ♦ 
It  seems  to  be  considered  by  the  English  courts  that  one  railway 
leasing  its  entu-e  use  to  another  company  does  not  come  within  this 
section  of  the  general  statute,  and  as  the  public  thereby  lose  the 
security  of  the  first  company  for  care  and  diligence  in  the  dis- 
charge of  its  public  duties,  the  contract,  unless  made  in  pursuance 
of  an  act  of  the  legislature,  is  illegal,  as  against  public  policy." 
He  further  says  :  "  But  even  where  such  contracts  have  been  made 
by  permission  of  the  legislature,  it  has  been  held,  in  this  country, 
that  the  company  leasing  itself  does  not  thereby  escii^^e  all  respon- 
sibility to  the  public.  But  that  the  public  generally  may  still  look 
to  the  original  company  as  to  all  its  obligations  and  duties  which 
grow  out  of  its  relations  to  the  public,  and  are  created  by  charter 
and  the  general  laws  of  the  State,  and  are  independent  of  contract 
or  privity  between  the  party  injured  and  the  railway." 

In  the  case  of  Ohio  and  Mississippi  Railroad  Company  v.  Dunbar^ 
20  111.  627,  the  court  say  :  "It  will  be  observed  that  the  legisla- 
ture has  been  specific  in  the  enumeration  of  the  powers  granted  ; 
but  in  them  all  we  nowhere  find  any,  either  expressly  or  impliedly, 
giving  this  power  to  lease  their  road  so  as  to  release  them  from 
liability."  So  we  say  of  the  present  case,  wc  nowhere  find  the 
power  given  to  lease  this  road  so  as  to  release  it  from  liability,  and 
without  such  a  release  expressly  granted  or  necessarily  implied  it 
does  not  exist. 

We  are  not  unaware  of  the  fact  that  Maine  and  Louisiana  have 
taken  a  different  view  from  that  which  we  hold  to  be  the  correct 
one,  but  under  the  construction  which  this  court  holds  should  be 
given  to  the  chartered  rights  and  exemptions  of  corporations,  we 
are  of  opinion  that  it  requires  not  only  the  consent  but  a  release  by 


FEBRUABY  TERM,  1883.  579 


Singleton  v.  Southweatem  Railroad. 


the  legislature  to  absolve  them  from  the  obligations  which  they  owe 
the  public.     This  was  not  done. 

Besides  in  this  case  the  lease  itself  expressly  provides  for  the 
continuance  of  the  organization  of  the  Southwestern  Railroad 
Company.  One  of  the  conditions  thereto  is  that  it  is  to  have  its 
president^  board  of  directors  and  its  secretary  and  treasurer.  Its 
corporate  powers  are  exercised  and  enjoyed  under  its  original  char- 
ter and  the  reservations  set  out  in  its  lease.  It  was  sued  in  its 
corporate  name,  it  appeared  and  answered  in  that  name,  it  is  recog- 
nized under  the  laws  of  the  State  in  its  corporate  capacity ;  it  pleads 
and  is  impleaded  by  none  other ;  it  transacts  its  business  through 
its  officers  and  agents  as  the  Southwestern  railroad ;  it  so  dealt 
with  the  plaintiff  below  in  the  very  ticket  which  it  sold  him,  and 
in  the  language  of  Judge  Davis  in  the  case  cited  above,  he  was  not 
required  to  look  beyond  the  ticket  which  conveyed  the  information 
that  this  road  was  run  as  railroads  generally  are,  by  a  chartered  com- 
pany. If  therefore  the  Southwestern  Railroad  Company  does  not 
desire  to  be  held  responsible  to  the  public  for  the  acts  of  its  lessees 
so  far  as  relates  to  the  public  under  its  charter,  a  legislative  grant 
to  that  end  should  be  obtained  and  the  business  of  the  road  con- 
ducted in  the  name  and  under  the  responsibility  of  the  lessee  com- 
pany. 

But  it  is  said  that  the  case  of  Jones  v.  Oeorgia  Southern  Railroad^ 
66  Oa.  558,  rules  this  case  in  favor  of  the  defendant  in  error.  We  do 
not  so  understand  it.  In  that  case  there  were  two  questions  made 
and  decided.  One  was  that  the  leaving  a  copy  declaration  and 
process  with  a  depot  agent  was  not  sufficient  service  on  an  individual 
lessee  of  a  railroad,  even  though  the  lease  under  which  he  operated 
the  road  may  have  been  made  by  authority  of  law.  The  other 
that  Jones,  the  plaintiff,  being  the  track  hand  aud  servant  of  the 
individual  lessees  and  not  of  the  Oeorgia  Southern  railroad,  the 
latter  would  not  be  bound  to  answer  in  damages  for  injuries  alleged 
to  have  been  caused  by  a  co-employee  likewise  in  the  service  of  the 
said  individual  lessees ;  and  especially  when  the  said  Jones  did  not 
show  himself  free  from  fault.  The  case  at  bar  is  widely  different 
in  that  it  arose  not  between  the  lessee  company  and  one  of  its  ser- 
vants, but  between  itself,  as  operated  by  the  lessee  company  in  its 
name,  and  the  public  in  the  exercise  of  one  of  its  most  important 
franchises  —  the  transportation  of  passengers. 

[Minor  points  omitted.]  Judgment  reversed. 
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NoTB  BT  THB  Rbfortsr.— To  mine  effect,  AbboU  v.  Johruiawn,  etc,  R, 
Co.,  80  N.  Y.  d7 ;  8.  c,  86  Am.  Rep.  672. 

In  Ifah(mey  y.  AUantie,  etc.,  R,  Co.,^  Me.  68,  we  find  that  bj  statute  in 
that  State  that  company  was  anthorited  to  lease  its  road,  bnt  hj  statate  was 
made  liable  for  the  lessee's  negligence.  As  to  other  liabilities  however  the 
lessee  was  alone  held  responsible,  as  in  that  case,  for  an  assault  bj  a  conductor 
on  a  passenger.    The  court  said: 

"  For  injuries  thus  occasioned  " —  bj  negligence  — **  there  is  no  question  but 
the  defendant  company  would  be  liable,  notwithstanding  the  lease  of  their 
road.  It  was  held  in  Whitney  r.  Atlantie  d  Bi.  Lawrence  Railroad  Company, 
44  Me.  367,  that  the  defendant  company  are  liable  under  their  charter  obliga- 
tion to  nudntain  sufficient  fenoes,  and  in  Steams  v.  Same,  46  Me.  117,  thai  the 
lease  does  not  relieve  them  from  their  statute  liability  for  damages  by  fire.  Tlie 
decision  in  both  these  cases  is  expressly  placed  upon  the  ground  that  the  act  of 
the  legislature,  authorising  the  lease,  does  not  exonerate  the  defendants  from 
liabilities  expressly  imposed  upon  them  by  their  charter  or  the  statutes  of  the 
State. 

"  But  this  action  does  not  proceed  upon  any '  negligence,*  *  neglect '  or '  care- 
lessness '  of  the  defendante,  or  their  agente  or  servants,  or  in  the  violation  of 
any  obligation  or  duty  prescribed  in  their  charter  or  enjoined  by  the  statute. 
The  act  complained  of,  which  occasioned  the  alleged  injury,  is  alleged  to  be 
the  misconduct,  the  positive  wrong,  of  one  of  the  agents  of  the  defendants, 
by  reason  of  which  the  defendante  are  guilty  of  a  breach  of  their  contract 
with  the  plaintiff  as  common  carriers  of  passengers.  It  is  contended  by  the 
counsel  fbr  the  defendante  that  they  are  not  liable  for  the  alleged  injury 
because  of  the  lease  of  their  road  to  the  Grand  Trunk  Railway  Company,  by 
authority  of  an  act  of  the  legislature,  which  company  had  the  whole  care, 
direction  and  control  of  the  road  at  the  time  of  the  alleged  injury,  and  whose 
agent  the  person  charged  with  the  wrongful  act  was.  In  other  words,  it  is 
argued  that  this  action  must  fail  for  want  of  privity  between  the  plaintiff  and 
the  defendant  company. 

"The  plaintiff's  contract  was  with  the  Grand  Trunk  Railway  Company. 
The  consideration,  if  any,  moved  from  hence  to  that  company.  The  obliga- 
tion of  safe  transportetion  and  the  duty  of  proper  treatment  devolved  upon 
that  company  alone,  and  the  liability  for  a  breach  of  these,  if  any,  was 
incurred  by  them.  The  defendante  were  strangers  to  that  contract  and  its 
fulfillment ;  there  was  no  privity,  it  fact,  between  them  and  the  plaintiff,  nor 
did  any  arise  by  implication  of  law,  in  consequence  of  any  contract  between 
the  two  railroad  companies.  The  defendants  on  record,  as  we  have  seen,  are 
not  liable  to  the  plaintiff  by  virtue  of  any  express  provision  of  their  charter  or  of. 
the  stetute.  If  the  defendante  are  liable,  it  must  be  because  of  the  legal  dis- 
ability devolved  upon  them  to  exonerate  themselves  from  liability  by  the  lease 
of  tlieir  roads  to  another  railroad  corporation.    Does  such  disability  exist  T 

"It  is  argued,  in  support  of  such  disability,  that  the  performance  of  the 
duties  and  liabilities  imposed  upon  the  defendante  by  their  charter,  and  the 
stetutes  of  the  Stete,  was  the  consideration  upon  which  their  charter  was 
gmnted.  and  which  entered  into  the  contract  with  the  Stete,  and  that  to  allow 
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them  to  divest  themselves  of  these  duties  and  liabilities  bj  leasing  their  road 
to  another  railroad  corporation,  would  be. to  reoogniase  their  authority  to  make 
ihe  substitution  without  the  coiisent  of  Jbhe  other  partj  to  the  contract.  This 
would  indeed  be  a  grave  objection,  if  the  lease  had  been  made  without  the 
authority  of  the  legislature.  But  the  defendants*  lease  to  the  Grand  Trunk 
Railway  Company  was  authorized  by  a  previous  act  of  the  legislature.  The 
other  contracting  party  thus  assented  to  the  substitution.  The  act  of  the  leg- 
islature granting  to  the  defendant  corporation  the  power  to  lease  their  road, 
and  the  lease  made  in  oonformity  therewith,  are  as  authoritative  and  obligatory 
upon  the  defendants'  lessees  to  perform  the  duties  and  discharge  the  liabUities 
thus  devolved  upon  them,  as  was  the  original  charter  upon  the  defendants 
themselves.  By  these  acts  both  parties  to  the  charter  of  the  defendant  com- 
pany asseuted  to  the  change  made,  and  both  they  and  the  public  must  abide 
the  result. 

"  To  a  specified  extent  and  for  certain  defined  purposes  the  Grand  Trunk  Rail,- 
way  Company  was  substituted  for  the  defendant  company,  and  became  the 
owner  pro  hoc  viee  of  the  defendants'  railroad.  The  act  of  the  legislature 
authorizing  the  change  was  no  less  public  than  the  original  charter,  and  par- 
ties having  business  relations  with  the  same  are  bound  to  take  cognizance  of 
It. 

"  This  condnsion  accords  with  the  general  current  of  Judicial  decisions  upon 
this  question.  In  Fleteh&r  v.  BoHan  db  Maine  Baih'oad,  1  Allen,  9,  it*  was  held 
that  a  railroad  company  is  responsible  for  an  injury  occasioned  by  a  want  of 
proper  care  and  prudence  on  the  part  of  its  servants  in  the  management  of  a 
train  which  is  under  their  exclusive  care,  direction  and  control,  althougli 
the  train  belongs  to  another  railroad  company,  and  if  the  injury  results  from 
the  negligence  of  another  railroad  company,  which  has  a  joint  right  to  use 
the  road  under  a  lease  from  them,  and  which  is  accordingly  running  trains 
over  their  road  on  its  own  account,  the  lessors  are  not  responsible. 

"  So  in  Mureh  v.  Concord  BaUroad  Co.,  2»  N.  H.  85,  which  was  an  action 
against  the  defendants,  as  owners  of  the  road,  for  an  injury  to  the  plaintiff, 
sustained  thereon,  while  used  by  the  Northern  Bailroad  Company  under  aeon- 
tract  with  the  defendants,  the  court  held  that  the  defendants  were  not  liable, 
and  that  the  claim  of  the  plaintiff,  if  any,  was  upon  the  Northern  Railroad 
Company,  with  which  he  contracted.  In  delivering  the  opinion  of  the  court 
in  that  case,  Mr.  Justice  Bell  says  :  '  By  using  the  railroad  of  another  cor- 
poration as  part  of  their  track,  whether  by  contract  or  mere  possession,  they 
(the  Northern  Railroad  Company)  would  ordinarily  make  it  their  own  for  many 
purposes,  and  would  assume  toward  those  whom  they  have  agreed  to  receive 
as  passengers  all  the  duties  resulting  from  that  relatiou  as  to  the  road,  and 
there  would  be  no  privity  between  such  passengers  and  the  proprietors  of  the 
road  so  used.' 

"  This  doctrine  was  affirmed  by  the  court  in  the  same  State  in  a  recent  case 
where  it  was  held  that  the  lessee  corporation  becomes  the  owner  pro  hoc  Hes 
of  the  road  leased,  and  is  liable  for  damage  accruing  by  fire  or  steam  from  a 
locomotive  run  by  them  upon  the  track  of  the  leased  road.  Pierce  v.  Ckmeerd 
RaOroad  Co,,  51  N.  H.  698. 
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"It  \b  true  that  in  LangUy  v.  Bo9ion  A  Marine  Railroad,  10  Graj,  108,  tbe 
ooort  held  that  the  owners  of  a  railroad  cannot  lease  their  road  to  a  corpora- 
tion created  hj  another  State,  and  thereby  discharge  themselves  from  the  duties 
and  liabilities  thej  have  incurred  as  a  tonsideAition  for  the  charter  granted  to 
them.  Bat  that  case  is  clearlj  distinguisliable  from  the  one  at  bar,  since  thai 
lease  was  execated  withoat,  while  this  had  the  sanction  of  legislative  author- 
itj  ;  in  that  case,  one  party  alone  undertook  to  change  the  contract,  while  in 
this,  both  parties  assented  to  the  change. 

"  The  remedy  of  the  plaintiff,  if  any  he  have  against  either  corporation,  is 
against  the  Grand  Trunk  Railway  Company,  with  which  he  contracted.  For 
sach  injaries,  that  company  is  liable  in  the  same  manner  as  the  defendants 
would  have  been,  if  they  had  been  in  the  use,  occupation  and  control  of  the 
road  themselves.     1  Redf.  Railw.  (4th  ed.)  610;  Sprague  v.  8mUh,  29  Vt.  421." 

Walton,  Barrows  and  Viroin,  JJ.,  did  not  concur,  not  perceiving  thedis- 
tlnetlon  between  this  case  and  those  in  which  it  has  been  held  that  the  defend- 
aats  were  liable. 


OXHT&AL  BaILBOAD  V.  G0MB& 
<10Ga.68S.) 

Omrriar^-^^cnnMHing — thr&ugh-Heket — reipofmbUUy  far  tkrattgh-carrUiffe  ^ 

panenger9, 

A  railroad  company  selling  passenger  tickets  over  its  own  road  and  connecting 
roads  is  bound  for  the  transportation  of  passengers  to  the  destination,  not- 
withstanding a  notice  on  the  tickets  that  it  will  not  be  liable  except  as  to  its 
own  road. 

ACTION  for  breach  of  contract  to  carry  a  passenger.    The  opin- 
ion states  the  point.     The  plaintiff  had  judgment  below. 

Lffon  <6  Gresham,  for  plaintiff  in  error. 

Bacon  A  Rutherfordy  by  brief  for  defendants. 

Blavdfobd^  J.  The  defendants  in  error  brought  their  separate 
actions  in  the  Superior  Court  of  Bibb  county  against  the  plaintiff 
in  error,  in  which  each  alleged  that  he  made  a  contract  with  the 
defendant  (the  plaintiff  in  error),  that  for  and  in  consideration  of 
the  sum  of  $35.55,  it  would  transport  the  plaintiff  from  the  city  of 
Macon,  Georgia,  to  the  cifcy  of  Galveston,  Texas  ;  that  he  paid  siaid 
amount  to  defendant,  and  that  defendant  issued  and  deliyered  tc 
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plaintifF  a  ticket,  with  certain  conpons  attached.;  that  plaintiff 
travelled  and  was  transported  on  said  ticket  as  far  as  the  city  of 
New  Orleans  ;  that  part  of  the  ticket  so  purchased  was  over  the 
Morgan  line  from  New  Orleans  to  Oalveston ;  that  he  left  the  city 
of  Macon  on  the  20th  of  August,  1879,  and  followed  the  directions 
given  him  hy  defendant,  reaching  New  Orleans  on  the  21st  of 
August,  1879,  and  there  the  defendant  failed  and  refused  to  carry 
him  further  on  his  journey,  and  the  Morgan  line  failed  and  refused 
to  carry  plamtifF  from  New  Orleans  to  Galveston.  And  it  was 
further  averred  that  there  was  no  steamer  running  on  the  Morgan 
line  from  New  Orleans,  and  had  not  heen  for  a  long  time  before  tlie 
issuing  of  said  ticket  and  the  making  of  the  contract,  and  that  fact 
defendant  knew  before  it  sold  the  ticket.  These  are  all  the 
allegations  in  the  declaration  material  to  be  considered  by  this 
court. 

The  defendant  in  the  court  below  and  plaintiff  in  error  in  this 
court  filed  a  plea  of  the  general  issue. 

[Omitting  evidence  and  exceptions.] 

There  are  several  questions  made  by  this  record.  First,  is  a  rail- 
road company  which  sells  and  issues  tickets  to  passengers  and  per- 
sons over  its  own  lines  of  road  and  the  lines  of  road  of  other  com- 
panies, known  as  through  tickets,  liable  for  the  sure  and  safe 
transportation  of  such  passengers  or  persons  to  the  point  of  desti- 
nation, notwithsUuidiug  there  may  be  indorsed  or  printed  on  the 
tickets  so  sold  and  issued,  'Hhat  the  company  issuing  and  selling 
such  tickets  shall  not  be  liable  except  as  to  its  own  line  of  road  ?  "  It 
has  been  held  by  this  court,  that  when  a  passenger  with  a  through 
ticket  over  a  connecting  line  of  railroads  checks  his  baggage  at  the 
starting  point  through  to  his  destination,  and  upon  arriving  it  is 
damaged  and  has  been  broken  open  and  robbed,  he  may  sue  the 
road  which  issued  the  check,  or  he  may  sue  the  road  delivering' the 
baggage  in  bad  order.  Wolff  y,  Ceniral  Railroad  Company,  68  Ga. 
653  ;  &  0.,  45  Am.  Bep.  501 ;  Hawley  v.  Screven,  62  Ga.  347  ; &  c,  35 
Am.  Bep.  1 26.  In  2  Eedf.  Eailw. ,  §  201,  it  is  stated  ''  that  taking  pay 
and  giving  tickets  or  checks  through  for  the  carriage  of  baggage  of 
passengers,  binds  the  first  company, ordinarily,  for  the  entire  route." 
Yet  this  author,  who  cannot  be  considered  as  having  any  bias  or  pre- 
judice against  these  corporations,  does  not  assign  any  reason  for  the 
dictum  above.  He  contents  himself  with  citing  the  case  of  McCor- 
mick  V.  Hudson  River  R.  Co.,  4  E.  D.  Smith,  181. 
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It  may  be  very  safely  assumed  from  these  deoisioos  that  the  law 
of  this  State  is^  that  when  a  railroad  company  issues  and  sells  a 
ticket  over  its  own  lines  of  road,  and  over  the  lines  of  other  roads  to  a 
point  designated,  such  company  is  liable  to  the  passenger  thus  pur- 
chasing such  ticket,  who  checks  his  baggage  through  on  the  line  in- 
dicated in  the  ticket,  for  the  safe  and  secure  carriage  and  transpor- 
tation of  such  baggage.  And  if  the  railroad  company  would  be  liable 
for  the  safe  and  secure  transportation  of  the  baggage  of  a  passenger 
which  is. but  a  conyenience  and  incident  of  the  passenger,  it  cannot 
be  very  readily  perceived,  why  such  company  should  not  be  liable 
for  the  safe  and  secure  carriage  and  transportation  of  the  passenger 
himself.  Why  is  the  company  thus  contracting  liable  for  the  trans- 
portation of  the  passenger's  baggage  ?  Is  it  not  because  such  is  the 
undertaking  of  such  company  ? 

In  the  case  of  Illinois  C.  R.  v.  Oopelandy  24  Dl.  338,  the  Supreme 
Court  of  that  State  say  this  :  '*  We  hold  the  ticket  and  the  check 
given  by  this  company,  and  produced  in  evidence,  imply  a  special 
undertaking  to  cany  the  passenger  to  St.  Louis  via  the  Terre  Haate 
and  Alton  railroad,  and  his  baggage  also.  The  ticket  is  what  is 
known  as  a  through  ticket,  and  the  check  denotes  that  the  baggage 
is  checked  from  Chicago  to  St.  Louis,  and  both  inform  thepiassenger 
that  the  Ulinois  Central  has  running  connections  with  the  Torre 
Haute  and  Alton  road,  and  that  they  can  and  will  deliver  the  pas- 
senger and  baggage,  by  means  of  this  connection  at  St.  Louia  The 
ticket  and  check  are  both  issued  by  the  Illinois  Central ;  they  arc 
the  evidence  of  the  contract  made  with  them,  and  in  effect  speak 
this  language  :  ^  If  you  will  buy  this  ticket  we  will  carry  yon  safely 
to  St.  Louis  and  your  baggage  also  ;  the  terminus  of  our  road,  by 
means  of  our  connection  with  the  Terre  Haute  and  Alton  road  is  at 
St  Louis,  and  we  guarantee  to  you  your  safe  arrival  there  with  your 
baggage,  ♦  ♦  ♦  ♦  whether  we  run  our  own  cars  through  or 
take  those  of  the  other  road  at  the  point  of  mtersection.  You  pay 
through,  and  you  and  your  baggage  shall  be  carried  through.'  This 
is  the  contract  evidenced,  we  think,  by  the  ticket  and  check. -'  What 
a  close  analogy  between  the  case  under  consideration  and  the  Illinois 
Ciise  above  cited  !  And  the  reason  for  the  rule  is  well  stated.  You  pay 
your  money  to  go  through,  and  the  company  receivmg  it  guarantees 
to  you  that  you  shall  go  through  safely  ;  it  is  an  implied  special  con- 
tract, and  it  is  not  limited  by  any  statements  ^yritten  or  printed  on 
the  check  or  ticket  not  signed  by  the  passenger.     In  support  of  this 
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doctrine  see  Quimby  y.  VanderHU,  17  N.  T.  306  ;  also  KesaUr  v. 
N.  F.  a  R.  Co.,  7  Lans.  62;  Code  of  Ga.,  §  2068. 
[But  on  another  point] 

JudgmmU  reterud. 


Masok  v.  Atlanta  j'ibe  Gompaitt. 

(TO  Qa.  aoi) 
CarponUton  —  voiurUeer  fire  company — pr&pertif. 

A  ToLunieer  fire  company  was  chartered  hj  the  legislature  and  its  officers  were 
'  eommissioned  bj  the  govemor.     It  had  no  stock  or  sabscription,  and  could 
aoqaire  no  property  except  by  donation.     The  only  compensation  of  its  mem- 
bers was  relief  from  militia  and  jury  duty.    HM,  that  the  heirs  of  a  deceased 
.  member  had  no  interest  in  its  property  on  its  dissolution. 


B 


ILL  for  accounting,  etc.    The  head-note  shows  the  point.    The 
relief  was  denied  below. 


George  T.  Fryy  Reed  i§  White,  for  plaintiff  in  error. 

Hopkins  <§  Olenn,  for  defendant. 

Hall,  J.  [Omitting  other  points.]  This  howeyer  was  a  cor- 
poration in  which  members  held  no  stock,  they  were  only  members 
of  it  while  they  lived  and  belonged  to  the  organization  ;  and  when 
they  died,  they  left  nothing  that  their  heirs  could  inherit,  or  that 
could  hare  been  transmitted  by  will.  While  in  life,  they  had  noth- 
ing which  they  could  sell  or  assign.  It  was  not  a  trading,  com- 
mercial or  ordinary  business  corporation,  or  any  thing  like  it.  Its 
property  was  acquired,  not  by  subscriptions  paid  in  by  its  members, 
who  took  certificates  of  stock,  but  by  donations  made  by  public 
spirited  and  patriotic  citizens ;  whether  the  contributions  came 
through  fairs,  concerts  or  otherwise,  still  they  were  donations  for 
a  great  public  object.  Membership  was  not  obtained  by  reason  of 
any  contract,  or  held  by  virtue  of  any  vested  right  springing  from 
a  contract ;  it  could  only  be  obtained  by  the  will  of  those  composing 
the  company ;  they  acted  under  charter  from  the  legislature  of  the^ 
State ;  the  officers  they  elected  were  to  be  commissioned  by  th^- 
VoL.  XLVIII-74 
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governor ;  the  only  compensation  they  received  for  the.pablic  dutm 
required  of  them  was  exemption  of  their  members,  from  jury  duty 
and  from  militia  duty  (act  of  23d  February,  1850)  ;  and  by  their 
amended  charter,  their  original  number  was  increased  from  thirty 
to  sixty  ;  they  were  declared  a  body  corporate,  under  their  present 
name  ;  had  perpetual  succession  of  officers  and  members ;  power 
was  given  them  to  sue,  etc.,  to  have  a  common  seal,  to  establish, 
change  and  amend  their  Constitution,  and  to  make  by-laws,  etc. 
Act  10  January,  1854.  * 

The  view  we  take  of  this  case  renders  it  unnecessary  to  determine 
whether  this  is  a  public  or  a  private  corporation  ;  whether  it  is  dis- 
solved by  the  change  and  transfer  of  the  service  it  was  created  to 
render  to  others,  authorized  by  the  public  authority  to  perform 
them,  or  whether  it  still  exists  as  a  body  corporate,  although  it  has 
ceased  to  render  the  services  for  which  it  was  created  or  to  exercise 
any  of  its  franchises,  and  has  by  such  non*user,  incurred  a  forfeiture; 
or  what  will  become  ultimately  of  the  property  belonging  to  the 
corporation,  upon  its  dissolution  or  the  forfeiture  of  its  charter. 
The  only  question  we  need  to  determine  is  as  to  the  right  of  these 
complainants  to  participate  in  its  property  during  its  existence,  or 
after  its  dissolution. 

In  a  case  where  it  was  apparent  that  the  funds  of  the  corporation 
consisted  entirely  of  private  donations,  it  was  deemed  unimportant 
to  ascertain  who  were  the  donors,  for  the  reason  that  if  they  or  their 
descendants  could  be  ascertained,  they  had  no  interest  in  the  subject- 
matter,  having  parted  with  the  property  thus  bestowed ;  neither 
had  those  for  whose  benefit  the  donations  were  intended  any  such 
interest  "  The  gifts  were  made,  not  indeed  to  make  profit  for  the 
donors  or  their  posterity,  but  for  something,  in  their  opinion,  of 
inestimable  value  ;  for  something  which  they  deemed  a  full  equiva- 
lent for  the  money  with  which  it  was  purchased.  The  consideration 
for  which  they  stipulated  is  the  perpetual  application  of  the  fund 
to  its  objects,  in  the  mode  prescribed  by  themselves.  Their  descend- 
ants may  take  no  interest  in  the  preservation  of  this  consideration. 
But  in  this  i^espect  their  descendants  are  not  their  representatives." 
Dartmouth  College  v.  Woodward,  4  Wheat  632,  642,  643. 

In  the  case  of  People  v.  President  and  Trustees  of  College  of  Cat- 
ifornia,  38  Gal.  173,  Crockett,  J.,  in  a  well-considered  and  ably 
argued  opinion,  says  :  '^  The  fact  that  a  portion  of  the  funds  ot 
the  college  were  the  result  of  voluntaiy  donations  to  it,  can  in  no 
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degree  impair  the  power  of  the  trustees  to  surrender  its  franchise 
and  dispose  of  its  property  in  the  manner  proposed/'  t.  e,,  to  bestow 
on  another  institution  of  learning  similar  in  its  objects  but  of  larger 
capacitj  for  usefulness.  **  The  donors  must  be  presumed  to  have 
known  the ,  law^  and  must  be  held  to  have  assented  in  advance  to 
any  lawful  exercise  of  power,  in  good  faith,  by  the  president  and 
trustees,  in  respect  to  the  corporate  franchise  and  property.  In 
addition  to  this,  the  donations  were  absolute  and  unconditional. 
The  donors  retained  no  interest,  present  or  future,  in  the  sums 
-donated,  nor  acquired  thereby  any  interest  whatever  in  the  corpo- 
rate property,  nor  any  right  to  control  it.  The  donations  were 
voluntary  ofFerings  by  patriotic  citizens  in  aid  of  the  cause  of  educa- 
tion ;  and  the  management  and  disposition  of  the  fund  was  conOded 
absolutely  to  the  president  and  trustees,  subject  only  to  such  limita- 
tions and  restrictions  as  the  law  imposed  upon  them.  *  *  * 
That  the  trustees  have  the  power  to  surrender  the  franchise  after 
its  debts  are  paid  is  a  proposition  that  admits  of  no  doubt ;  and  if 
they  should  do  so  without  having  made  any  disposition  of  its 
property,  there  being  iio  stockholders  or  creditors,  the  personal 
property  would  vest  in  the  State.  2  Kent  Com.  386 ;  Ang.  &  A. 
Corp.,  §  195.  Such  real  estate  as  remained  undisposed  of,  and 
which  had  been  acquired  by  donation,  would  revert  to  the  donors. 
But  this  rule  would  not  apply  to  real  estate  acquired  by  the  corpo- 
ration by  a  purchase  for  value.  In  such  cases  the  vendor  has  no 
further  interest  in  the  property  or  in  its  application,  and  on  a  dis- 
solution of  the  corporation,  if  there  be  no  stockholders  or  creditors, 
the  title  would  vest  in  the  State  in  the  same  manner  as  if  it  were 
personal  property.  This  point  wafe  under  discussion  in  BacMh  v. 
Robertson^  18  How.  480  ;  and  in  delivering  the  opinion  of  the  court 
Mr.  Justice  Caiipbell  says  :  'The  acquisitions  of  real  property 
by  a  trading  corporation  are  commonly  made  upon  a  bargain  and 
sale,  for  a  full  consideration,  and  without  conditions  in  the  deed, 
and  no  conditions  are  implied  in  law  in  reference  to  such  convey- 
ances. The  vendoi  has  no  interest  in  the  appropriation  of  the 
property  to  any  specific  object,  nor  any  reversion  where  the  succes- 
sion fails.'  We  are  satisfied  this  is  the  true  nile.  If  the  College 
of  California  therefore  had  surrendered  its  franchise,  owing  no 
debts,  all  its  personal  estate  then  remaining  and  all  its  real  property 
acquired  by  purchase  for  value  would  have  vested,  by  operation  of 
law,  in  the  State." 
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Upon  this  subject,  see  5  Ga.  242 ;  53  id.  628 ;  Code,  §  1688, 
bited  by  counsel  for  defendant  in  error.  As  to  surrender  of  fran- 
chises, Code,  §  1686.  As  to  when  forfeiture  is  incurred  and  how 
it  is  efFected,  Oode,  §  1685. 

Judgmmit  affirmed. 


Lakdis  y.  Stats. 
(70  Gft.  an.) 

Oriminial  law  —  evidence  —  oUtL 
A  pzifloner  U  not  boand  to  prove  an  aUld  bejond  a  reasonable  doabt.* 

CONVIOTION  of  malicious  mischief.     The  opinion  states  the 
case. 

« 

John  D.  Ounntngham  and  Henry  H.  Tucker ^  Jr.,  for  plaintiff  in 
error. 

W,  Z>.  Ellis,  solicitor  of  city  court,  for  State. 

Hall,  J.  The  only  assignment  of  error  made  by  this  record  that 
we  deem  it  necessary  to  notice  is  that  made  upon  the  judge's 
charge  on  the  effect  of  the  evidence  had  m  the  case  upon  the  sub- 
ject of  the  defendant's  proof  of  an  abbt. 

The  able  and  experienced  judge  who  tried  the  case  charged  the 
jury,  that  "  if  the  evidence,  irrespective  of  the  abbu  convinced 
their  minds,  beyond  a  reasonable  doubt,  of  the  commission  of  the 
offense  set  forth  in  the  accussttion,  and  of  the  identity  of  the  de- 
fendant as  the  person  who  committed  it,  and  if  they  believed  from 
the  evidence  that  the  defendant  was  guilty,  under  the  law  as  given 
them  in  charge,  and  would  so  find  him  if  there  was  no  evidence  of 
the  alibi,  then  that  evidence  should  be  so  strong  as  to  C9nvince 
their  minds,  beyond  a  reasonable  doubt,  of  the  truth  of  the  ahbt  ; 
that  to  acquit  on  the  ground  of  nl^i,  the  evidence  of  that  fact 
should  have  the  same  degree  of  certainty  as  is  required  to  convict 
on  the  part  of  the  State ;  it  should,  on  such  a  defense,  outweigh 
the  evidence  of  the  State,  and  show  that  the  commission  of  the 
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offense  by  the  defendant  at  the  time  it  was  alleged  to  hare  been 
committed,  if  committed  at  all,  was  an  impossibility.'' 

The  jury  was  recalled,  at  the  request  of  defendant's  counsel,  as 
they  were  leaving  the  court-room,  and  in  response  to  a  question 
propounded  by  them  to  the  court,  if  it  was  intended  that  the  jury 
were  to  understand,  ^^  that  the  facts  going  to  establish  the  alibi 
relied  upon  by  the  defendant  must  be  proved  beyond  a  reasonable 
doubt,  before  it  could  be  available  as  a  defense."  The  judge,  ad* 
dressing  himself  to  the  jury,  replied  :  '^  Yes,  the  facts  to  sustain 
the  alibi  must  be  proved  beyond  a  resonable  doubt,"  that  is  to  say, 
**  with  the  same  degree  of  certainty  that  the  State  is  required  to 
make  out  its  case." 

It  is  due  to  our  learned  brother,  who  delivered  this  charge,  that 
the  reasons  which  led  him  to  the  conclusion  he  reached  should  be 
set  forth  in  his  own  language.  He  says,  in  a  note  at  the  close  of 
the  writ  of  error,  that  he  ''  was  surprised  to  learn,  from  his  own  in- 
vestigation and  that  of  counsel  on  both  sides,  how  little  law  there 
is  in  the  books,  especially  the  old  books,  on  the  subject  of  alibi. 
Hence  he  came  to  the  conclusion  that  the  rule  should  vary  accord- 
ing to  the  evidence  on  both  sides,  and  that  which  was  laid  down 
should  be  the  one  that  ought  to  prevail  in  this  case,  which  pre- 
sented a  good  opportunity  to  obtain  from  the  Supreme  Court  a 
definite  ruling  as  to  the  effect  of  an  alibi  when,  but  for  it,  the  jury 
would  have  to  believe  defendant  guilty  beyond  a  reasonable  doubt, 
and  in  some  cases  beyond  any  doubt ;  that  an  alibi  is  the  common 
resort  of  defendants  in  desperate  cases,  is  the  most  usual  mode  of 
manufactured  defenses,  and  therefore,  in  his  judgment,  public 
justice,  in  cases  where  the  defendant's  guilt,  but  for  the  alibi,  is 
certain,  requires  a  stringent  rule  ;  for  if  injustice  should  be  done 
by  a  jury  to  the  defendant,  he  would  generally  be  safe  in  the  hands 
of  the  court,  on  a  motion  for  a  new  trial,  and  guilty  men  should 
not  be  allowed  to  escape  in  the  mere  smoke  of  an  alibi,  even  though 
it  is  a  dense  smoke,  it  is  smoke  at  last,  however  dense." 

Whether  those  considerations  would  be  entitled  to  weight,  if  ad- 
dressed to  the  law-making  power,  we  do  not  propose  to  determine ; 
for  what  authority  has  this  or  any  other  court  to  make  law  ?  It  is 
our  province  to  interpret  the  law.  '^  Jvdex  est  cu8tos,  non  condilor, 
juris  ;  judicia  sxercere  potuit,  facers  leges  non  potest"  is  the  terse, 
brief  and  comprehensive  summary  of  the  civil  law,  as  to  the  powers 
and  prerogatives  of  a  judge  incorporated  in  our  law,  and  fortified 
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by  that  proviBion  of  the  State  ConBtitution  which  keeps  separate  the 
departments  of  the  goyernment,  and  inhibits  either  one  of  them 
from  doing  acts  or  exercising  powers  pertaining  to  either  of  the 
others,  unless  expressly  authorized  so  to  do.  When  therefore  a 
judge  goes  beyond  this^  he  transcends  the  limits  to  which  he  is  con- 
fined, and  usurps  the  powers  of  the  legislator. 

Rules  are  uniform  and  certain ;  but  if  they  are  to  vary  and  flno- 
taate  with  every  change  and  degree  of  change  in  the  ever  shifting 
circumstances  of  each  case  as  it  arises,  they  lose  their  certainty  and 
uniformity,  and  cease  to  be  rules.  In  trials  for  crimes,  these  rules 
are  to  be  strictly  construed  as  against  the  State,  in  favor  of  the  life 
and  liberty  of  the  citizen.  The  law  presumes  every  man  innocent 
until  his  guilt  is  established  by  competent  and  sufficient  t^timony. 
While  the  attainment  of  moral  and  reasonable  certainty  is  all  that 
can  be  expected  in  legal  investigations,  and  in  civil  cases  a  pre- 
ponderance of  testimony  is  deemed  sufficient  to  produce  mental  con- 
viction, yet  in  criminal  cases,  a  greater  strength  of  mental  convic- 
tion is  held  necessary  to  justify  a  verdict  of  guilty.  Code,  §  3749. 
The  doubt  which  the  law  recognizes  inures  to  the  benefit  of  the 
accused,  not  of  the  State,  and  whatever  casts  this  doubt  upon  guilt 
is  proper  for  the  consideration  of  the  jury,  and  should  influence 
tlieir  finding ;  but  here  they  are  instructed  that  they  are  not  at 
liberty  to  use  testimony  introduced  to  establish  an  alibi,  unless  it  is 
so  conclusive  as  to  exclude  this  doubt  of  the  fact  set  up  in  defense; 
that  the  defendant,  in  order  to  make  it  available,  must  sustain  it  by 
the  same  amount  of  testimony  that  the  State  is  required  to  show  in 
order  to  fix  guilt,  and  that  it  must  be  of  the  same  conclusive  nature 
and  tendency. 

We  have  met  with  some  dicta  to  the  efFect  that  if  this  defense 
turns  out  to  be  untrue  it  amounts  to  a  conviction.  Wills  Gir.  Ev. 
92  ;  citing  what  fell  from  Justice  Daly  in  Rez  v.  Killan,  20  St.  Tr. 
1085.  " But,"  says  Mr.  Wills,  "it  must  not  be  overlooked  that 
such  is  the  weakness  of  human  nature,  there  have  been  cases  where 
innocence  under  the  alarm  of  menacing  appearances  has  fatally 
committed  itself  by  the  simulation  of  facts  for  the  purpose  of 
evading  the  force  of  apparent  suspicion.  When  the  defense  of  an 
alibi  fails  it  is  generally  on  the  ground  that  the  witnesses  are  disbe- 
lieved and  the  story  considered  to  be  a  fabrication,  and  from  the 
facility  with  which  it  may  be  fabricated  it  is  commonly  entertained 
with  suspicion  and  sometimes  perhaps  unjustly  so."    And  he  cites 
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the  case  of  Bex  t.  Robinson,  which  with  other  cases  will  be  foand 
in  his  book  on  pages  113^  114^  115,  which  were  all  cases  of  mistaken 
identity  and  left  it  redly  doabtful  whether  the  parties  accused 
were  the  perpetrators  of  the  ofFense.  Upon  these  questions  of 
identity  and  the  presence  of  the  accused  at  the  scene  of  the  crime, 
there  was  so  much  contradictory  evidence  that  Baron  Bollard, 
who  tried  one  of  them,  and  who  it  seems  had  experience  as  aprose- 
-cuting  officer  as  well  as  a  judge,  said  :  ^^  These  contradictions 
make  one  tremble  at  the  consequences  of  relying  on  evidence  of 
this  nature  unsupported  by  other  proof,"  and  the  remark  was  well 
warranted  by  the  case  he  gave.  ^'  When  at  the  bar,"  he  said,  *'  he 
had  prosecuted  a  woman  for  child-stealing,  tracing  her  by  eleven 
witnesses  buying  ribbons  and  other  articles  at  various  places  in 
London,  and  at  last  into  a  coach  at  Bishopsgate,  whose  evidence 
was  contradicted  by  a  host  of  other  witnesses  and  she  was  acquitted  ; 
jmd  that  he  afterward  prosecuted  the  very  woman  who  really  stole 
the  child,  and  traced  her  by  thirteen  witnesses."  There  is  scarcely 
a  case  where  this  defense  is  relied  upon  in  which  a  question  of 
identity  is  not  involved. 

^*  It  must  be  admitted,"  says  Sir  Michael  Foster  iu  his  Crown 
Law,  368,  ''that  mere  alibi  evidence  lieth  under  a  great  and  general 
prejudice  and  ought  to  be  heard  with  uncommon  caution  ;  but  if 
it  be  founded  in  truth  it  is  the  best  negative  evidence  that  can  be 
offered  ;  it  is  really  positive  evidence  which  in  the  nature  of  things 
necessarily^  implieth  a  negative,  and  in  many  cases  it  is  the  only  evi- 
dence that  an  innocent  man  can  offer." 

After  treating  of  the  effect  of  this  and  other  exculpatory  evi- 
<l|nce,  Mr.  Wills,  Cir.  Ev.  172,  comes  to  the  conclusion,  that'' as 
inculpatory  facts  are  infinitely  diversified,  exculpatory  facts  must 
admit  of  the  same  extent  of  variety  and  that  they  may  be  of  every 
degree  of  force.  In  all  such  cases  of  conflicting  presumptions,  it 
is  the  duty  of  the  jury  with  the  assistance  of  the  court,  to  weigh 
and  estimate  the  force  of  each  several  circumstance  of  presumption 
and  to  act  upon  what  appear  to  be  the  superior  probabilities  of  the 
case  ;  and  if  there  be  not  a  decided  preponderance  of  evidence  to 
establish  the  guilt  of  the  party,  to  take  the  safe  and  just  course  by 
abstaining  from  pronouncing  a  verdict  of  guilt  where  the  necessary 
light  and  knowledge  to  justify  them  in  so  doing  with  the  full 
assurance  of  moral  certainty  is  unattainable." 

In    Briceland  v.  Cowmoniocallh,  the  Supreme  Court  of  Penn- 
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sylTanis  carefully  considered  this  question  (74  Penn.  bt.  469),  and 
say :  ''  Complaint  is  made  of  that  portion  of  the  charge  relating 
to  the  defense  of  alibi,  but  without  just  ground.  When  a  defense 
rests  on  proof  of  an  alibi,  it  must  coyer  the  time  when  the  offense 
is  shown  to  have  been  committed,  so  as  to  preclude  the  possibility 
of  the  prisoner's  presence  at  the  place  of  the  murder.  Although 
the  prisoner  makes  no  admission  of  guilt  by  setting  up  an  alibt,  yet 
clearly  the  value  of  the  defense  consists  in  showing  that  he  was 
absent  from  the  place  where  the  deed  was  done,  at  the  very  time 
the  evidence  of  the  Commonwealth  tends  to  fix  its  commission  upon 
him  ;  for  if  it  be  possible  that  he  could  have  been  at  both  places, 
the  proof  of  the  alibi  is  valueless.  The  court  treated  the  evidence 
of  the  prisoner's  being  in  bed  at  Truax's  as  an  alibi  defense,  which 
in  truth  it  was  ;  and  in  this  view,  the  portion  of  the  charge  com- 
plained of  was  correct.  It  is  argued  now  that  though  the  prison- 
er's evidence  of  an  alibi  was  not  conclusive  as  to  time,  yet  it  tended . 
to  raise  a  doubt  of  his  presence  at  the  house  of  John  Allingham. 
But  the  court  said  nothing  to  the  contrary  ;  and  when  charging  on . 
the  alibi  as  a  defense,  said  expressly  that  the  prisoner's  failure  to 
prove  it  did  not  relieve  the  Commonwealth  from  the  duty  of  prov- 
ing that  he  was  the  perpetrator  of  the  crime.  At  the  close  of  the 
charge,  when  speaking  of  the  doubt  which  should  avail  the  prisoner, 
the  jadge  said  :  '  The  prisoner's  guilt  must  be  made  out  by  evi- 
dence sufficiently  conclusive  to  exclude  any  reasonable  supposition 
of  innocence.  Upon  the  whole  case  and  every  material  part  of  it 
you  are  to  give  him  the  benefit  of  any  reasonable  doubt  arising  out 
of  the  evidence.'  And  again  ^  allowing  the  prisoner  the  benefit  of 
the  presumption  of  innocence  and  of  every  rational  doubt,  yon 
will  give  the  evidence  your  calm,  deliberate  and  solemn  considera- 
tion.' These  were  nearly  the  closing  words  of  the  charge,  leaving 
the  last  and  most  vivid  impression  upon  the  minds  of  the  jurors. 
The  excellent  judge  who  presided  at  the  trial  did  the  prisoner  full 
justice." 

"In  an  indictment  for  crime,  the  defendant,  ordinarily,  is  enti- 
tled to  have  the  whole  case  left  to  the  jury,  upon  the  evidence  on 
both  sides,  and  if  upon  a  consideration  of  all  such  evidence,  every 
reasonable  doubt  be  not  removed,  the  jury  should  acquit.  There- 
fore in  a  case  of  larceny,  an  instruction  to  the  jury  that  the  bur- 
den of  proof  to  show  the  guilt  of  the  prisoner  is  upon  the  State, 
but  when  the  State  has  made  out  a  prima  facie  case,  and  the 
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prisoner  attempts  to  set  up  an  alibi,  the  bnrden  of  proof  is  shif  ted^ 
and  if  the  defense  fail  to  establish  the  alibi  to  the  satisfaction  of 
the  jorj,  they  most  find  the  prisoner  gnilty,  is  erix!>neoas." 

Ihcceptions  to  this  general  rale  exist  as  to  malice  in  cases  of 
homicide,  and  also  generally  where  the  defendant  relies  upon  some 
distinct  gronnd  of  defense  not  necessarily  connected  with  the  trans- 
action on  which  the  indictment  is  founded,  e.  ff.,  insanity,  etc., 
64  N.  C.  56.  In  Tennessee,  the  law  has  been  lidd  down  in  sub- 
stantially the  same  terms;  there  where  the  charge  was  ^^that 
the  proof  necessary  to  establish  the  alibi  must  be  as  certain  as  that 
by  which  the  State  would  haye  to  establish  the  guilt  of  the  accused/* 
this  was  held  to  be  erroneous,  because  its  effect  was  to  exclude  the 
prisoner  from  the  benefit  of  any  reasonable  doubt  as  to  his  guilt, 
arising  from  the  proof  touching  the  alibi,  in  connection  with  other 
proof  in  the  cause ;  and  farther  that  tlie  prisoner  was  not  bound 
to  proTe  an  alibi  beyond  a  reasonable  doubt.  7  Gold.  92.  So  in 
Mississippi,  where  to  a  charge  of  murder  the  defense  was  an  alibi, 
it  was  held,  that  if  the  evidence  in  support  of  the  alibi  was  suffi- 
cient to  raise  a  reasonable  doubt  in  the  minds  of  the  jury,  the  ac- 
cused is  entitled  to  an  acquittaL  And  in  this  case  it  was  seriously 
questioned  whether  there  was  suchathii^g  as  an  affirmative  defense 
to  a  criminal  charge  which  would,  at  any  time  during  the  trial, 
shift  the  burden  of  proof  from  the  State  to  the  accused ;  and  it 
seems  if  there  be,  the  accused  is  entitled  to  an  acquittal,  when  he 
has  raised  in  the  minds  of  the  jury  a  reasonable  doubt  as  to  such 
affirmative  matter.     53  Miss.  410. 

These  cases  might  be  greatly  multiplied,  but  in  addition  to  those 
already  cited,  the  following  will  suffice  to  controvert  successfully 
the  position  taken  in  the  charge  now  under  review  :  12  Ind.  670  ; 
4%  id.  878  ;  50  id.  190  ;  1  Nev.  543  ;  5  id.  132. 

**  Evidence  of  an  aUbi,**  says  the  Supremie  Court  of  Illinois  (39 
HI.  457),  '*  whether  sufficient  to  render  the  guilt  bf  the  defendant 
impossible  or  only  improbable,  is  proper  for  the  jury,  and  he  is 
entitled  to  any  reasonable  doubt  they  may  entertain  upon  this 
point ;  and  if  he  attempts  to  prove  an  alibi,  and  fails  to  do  so,  it 
should  have  no  greater  weight  to  convince  them  of  his  guilt  than  a 
failure  to  prove  any  other  important  item  of  defense,  and  should 
not,  generally  speaking,  operate  to  his  prejudice.'' 

This,  it  strikes  us,  is  a  correct  exposition  of  the  law  upon  the 
subject,  and  accords  with   what  was  said,  well  and   forciblv,  by 
Vol.  XLVIII  —  75 
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Blbcklbt,  J.y  in  delivering  the  opinion  of  the  court  in  ,Mui$on  v. 
"^atBy  59  Oa.  142,  143:  ''It  could  not  have  been  the  purpose  of  the 
court  to  Bay  that  the  &ct8  from  which  the  impoasibility  of  presence 
was  to  be  inferred  must  be  proved  with  any  higher  degree  of  cer- 
tainty than  is  required  to  establish  other  like  facts  in  a  court  of 
justice."  And  again:  ''  What  degree  of  mental  conviction  should 
be  deemed  adequate  to  give  the  facts  a  lodgment  in  the  minds  of 
the  jury,  is  not  treated  of  in  the  part  of  the  charge  we  are  consid- 
ering. Doubtless  that  subject  was  properly  dealt  with  in  the  gen- 
eral charge,  under  the  head  of  reasonable  doubt,  or  some  other, 
which  has  not  been  brought  up  in  the  record.''  Id.  144.  And  also 
with  what  was  more  directly  said  by  Spbbb,  J.,  in  the  case  of  Wan 
V.  SttUe,  67  Oa.  349:  '*  We  do  not  mean  to  say,  if  the  aUbi  is  failed 
to  be  established  with  the  certainty  the  law  requires,  that  the  proof 
submitted  on  this  point  may  not  be  considered  by  the  jury  in  con- 
nection with  the  other  evidence,  so  as  to  raise  reasonable  doubts  as 
to  the  guilt  of  the  accused.  And  as  there  is  no  complaint  that  the 
court  did  not  instruct  the  jury  as  to  the  law  of  reasonable  doubts, 
we  must  presume  this  was  done  ;  and  if  so,  then  the  defendant  had 
the  full  benefit  of  the  law,  and  we  find  no  error  that  entitles  him 
to  a  new  trial  on  this  ground  of  error." 

These  two  cases,  ex  abundarUi  catUeta,  carefully  guard  against  an 
inference  which  the  court  foresaw  might  be  erroneously  drawn  from 
rulings  as  to  what  points  the  evidence  should  cover  in  making  out 
a  complete  defense,  where  an  alibt  was  pleaded.  While  it  is  true 
that  the  oases  did  not  necessarily  make  the  question  now  under 
consideration,  and  these  statements  may  be  regarded  as  obiier  dicla^ 
still  they  state  the  law,  as  we  think,  correctly,  and  as  we  now  de- 
cide, when  the  point  is  distinctly  presented,  and  our  views  are 
earnestly  invoked. 

Because  a  principle,  just  and  proper  in  itself,  and  which  has  been 
deemed  essential* to  the  preservation  of  the  rights  and  liberties  of 
the  citizen  may  be  liable  to  abuse,  and  by  its  perversion  and  mis- 
application, and  the  facility  with  which  evidence  may  be  fabricated 
in  its  support,  may  enable  guilty  parties  to  escape  merited  punish- 
ment, under  the  dense  smoke  raised,  we  see  no  reason  either  for 
ignoring  it,  or  making  it  more  stringent  in  its  application  than 
precedent  or  authority  warrants.  There  is  no  sound  policy  iu 
making  decisions  contrary  to  law,  or  beyond  .its  sco|)e.  The  law 
should  never  be  strained  to  accomplish  an  object,  however  desirable 
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it  may  be  in  particular  instances.  Such  a  precedent  could  ^onty 
eventuate  in  wrong.  Every  man  is  entitled  to  his  rights  under  the 
law.  Such  rights  are  never  to  be  violated.  This  principle,  remark 
a  very  great  judge,  should  be  kept  steadfast  in  every  man's  breast ; 
but  above  all,  it  should  find  an  asylum  in  the  sanctuary  of  justice* 
As  there  must  be  another  hearing  of  this  case,  we  refrain  from 
expressing  an  opinion  upon  the  other  grounds  of  the  motion  for  a 
new  trial,  and  put  our  judgment  only  upon  that  which  we  have 
considered. 

Judgmeni  r0V0r$ed. 


MoTT  ▼.  Obktbal  Bailboao. 

(T0Ga.6BO.) 

Under  a  statnte  giving  to  a  widow  or  to  the  chUdren  a  cause  of  action  for  ihe 
IdlUngof  the  husband  or  parent,  there  is  no  right  of  action  in  an  adolt 
chUd. 


A 


CTION  for  negligent  killing  of  plaintiff's  father.     The  opinion 
states  the  point.     The  defendant  had  judgment  below. 


Smiih  <§  Bussett  and  Hopkins  dt  Oknn,  for  plaintiff  in  error. 

A.  R.  Lawian  and  Henry  Jackson,  for  defendant 

Hall,  J.  This  record  presents  for  determination  but  a  single 
question,  which  arises  under  Oode  of  1882,  g  2971,  and  is  whether 
the  adult  child  of  a  party  who  has  been  killed  by  a  railroad  train, 
and  who  has  left  neither  widow  nor  minor  child,  can  maintain  a  suit 
against  the  corporation,  to  recover  damages  for  the  homicide?  The 
section  in  question,  as  it  stood  in  the  Code  of  1873,  was  as  follows: 
**  A  widow,  or  if  no  widow,  a  child  or  children  may  recover  for 
the  homicide  of  the  husband  or  parent,  and  if  suit  be  brought  by 
the  widow  or  children,  and  the  former,  or  one  of  the  latter,  dies 
pending  the  action,  the  same  shall  survive  in  the  first  case  to  the 
children,  and  in  the  latter  case  to  the  surviving  children."  The 
Oode  of  1882  makes  this  addition:   '^  The  plaintiff,  whether  widow, 
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or  child  or  ohildren,  may  recover  the  fall  yalue  of  the  life  of  the 
deoeaBedy  as  shown  by  the  evidence.  In  the  event  of  a  recovery  by 
the  widow,  she  shall  hold  the  amount  recovered,  subject  to  the  law 
of  descent,  just  as  if  it  had  been  personal  property  descending  to 
the  widow  and  children  from  the  deceased,  and  no  recovery  had,, 
under  the  provisions  of  this  section  and  the  law  of  which  it  is 
amendatory,  shall  be  subject  to  any  debt  or  liability  of  any  char- 
acter of  the  deceased  husband  or  parent" 

In  this  addition  are  embodied  the  provisions  of  an  act,  approved 
December  16, 1878,  and  which  is  entitled  *^  An  act  to  amend  section 
2971  of  the  Oode  of  1873,  so  as  to  provide,  that  in  case  of  suits  under 
said  section,  either  the  widow  or  children,  as  the  case  may  be,  shall 
recover  the  full  value  of  the  life  of  the  deceased,  and  prescribing 
the  manner  in  which  the  widow  shall  hold  the  amount  recovered, 
and  for  other  purposes."  This  act  makes  three  additions  to  the 
section,  as  it  was  codified  prior  thereto  from  the  acts  of  1850.. 
OoblTs  Dig.  476;  Acts  1855,  pam.  155.  First,  it  provides  a  meas- 
ure of  damages  in  case  of  a  recovery.  Second,  where  the  recovery 
is  had  by  the  widow,  it  provides  for  the  descent  of  the  property. 
Lastly,  it  exempts  the  amount  recovered  from  the  debts  and  liid[)ili- 
ties  of  the  husband  or  parent. 

The  section,  as  it  stood  prior  to  the  passage  of  this  act,  had  been 
several  times  interpreted  by  this  court.  In  David  v.  Southwestern 
Railroad  Company^  41  Oa.  223,  it  was  held  that  if  a  widow  die 
pending  the  suit  for  the  homicide  of  her  husband,  the  right  of 
action  for  such  homicide  survives  to  the  children,  and  in  such  last 
suit,  the  measure  of  damages  is  the  injury  to  the  children,  to  be 
measured  as  in  case  of  the  widow,  by  a  reasonable  support  for  them, 
according  to  the  condition,  etc,  of  the  father,  and  according  to 
the  expectation  of  his  life  as  found  by  the  mortuary  tables."  Inas- 
much as  a  father  is  bound  ordinarily  for  the  support  of  his  children 
only  during  their  minority,  the  necessary  inference  from  this  deci- 
sion would  have  been  that  only  minor  children  were  entitled  to  the 
action,  in  case  there  was  no  widow,  or  the  widow  had  died  during 
the  pendency  of  the  suit  brought  by  her;  but  McOat,  J.,  deliver- 
ing the  opinion  of  the  court,  was  not  content  to  leave  this  import- 
ant matter  to  inference,  however  clear  and  strong  that  inference 
was.  Ho  says:  ''The  measure  of  damages  in  such  a  case  is  the 
present  worth  of  a  reasonable  support  for  them  during  minority, 
according  to  the  expectation  of  their  father's  life,"  etc.     M.  A  W. 
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R.  Co.  T.  Johnson,  88  Ga.  433.  The  act  of  1878  effected  no  other 
change  in  this  decision  than  the  measure  of  damages  which  it 
laid  down.  If  it  had  been  the  intention  of  the  legislature  to 
extend  this  right  to  adults  as  well  as  to  minors,  how  easy  would 
it  have  been  to  hare  so  said.  This  statute  in  its  original  form  has 
always  been  so  construed  by  this  court  as  not  to  extend  this  right, 
by  implication,  to  others  than  those  expressly  named.  Thus  in  the 
case  of  Georgia  R.  Co.  t.  Wynn,  42  Oa.  331,  this  remedy  was 
denied  to  the  husband  for  the  homicide  of  his  wife,  because  he  did 
not  have  it  by  the  common  law  and  it  was  not  given  to  him  by  the 
enactments  under  consideration.  For  other  instances  of  strictness 
in  the  application  of  the  law,  see  AtlafUa  and  West  Point  R,  v. 
Tenable,  65  6a.  56 ;  and  Daly  v.  Stoddard,  66  id.  145.  In  this 
last  case  Jackson,  0.  J.,  p.  148,  concludes  his  opinion  with  these 
words:  '^The  statute  should  be  construed  strictly;  at  least  it 
should  not  be  extended  to  embrace  this  class  of  cases,  and  will  not 
be  so  extended  without  additional  legislative  enactments." 

A  very  broad  construction  would  be  required  to  deduce  from 
these  changes  as  to  the  measure  of  damages  and  the  descent  of  the 
property  in  case  of  the  widow's  death  the  right  of  an  adult  child 
to  recover  where  there  was  neither  widow  nor  minor  child.  Such 
a  construction,  it  seems  to  us,  would  be  a  wide  departure  from  the 
manifest  purpose  of  the  legislature  as  it  is  to  be  gathered  from  the 
scope  and  design  of  this  act  taken  in  connection  with  the  decisions 
that  led  to  its  passage.  In  all  interpretations  the  courts  are  enjoined 
to  look  diligently  for  the  intention  of  the  general  assembly,  keep- 
ing in  view  at  all  times  the  old  law,  the  evil  and  the  remedy.  Code, 
§  4,  par.  9.  In  ascertaining  this  intention  we  are  first  to  apply  to 
the  words  their  ordinary  signification  (Id.,  par.  1 ;  4  Ga.  48$,  486) 
and  to  interpret  them  according  to  their  common  sense.  46  Ga. 
281.  Noseitnr  a  sociis  is  a  familiar  rule  of  construction  and  ascer- 
tains the  precise  meaning  of  words  from  others  with  which  they 
are  associated  and  from  which  they  cannot  be  separated  with- 
out impairing  or  destroying  the  evident  sense  they  were  designed  to 
convey  in  the  connection  used.  Applying  these  rules  to  that  por- 
tion of  the  law  which  prescribes  how  the  property  shall  descend 
and  be  distributed  among  the  children,  we  cannot  entertain  a  serious 
doubt  that  the  legislature  meant  to  use  the  word  ''children  "  in  a 
limited  and  specific  and  not  in  a  generic  or  general  sense.  The 
precise  words  are  "the  widow  and   children."    What  widow? 
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What  children  ?  The  widow  who  had  the  right  to  bring  the  suit 
and  recover,  the  children  who  under  certain  contingencies  might 
likewise  bring  this  suit,  or  to  whom  it  would  surviye  in  certain 
other  contingencies  and  who  could  recover.  None  others  are  desig- 
nated by  this  law.  And  who  are  they  thus  designated  ?  It  is 
evident  from  the  decisions  upon  previous  legislation  that  they  were 
isuch  only  as  were  entitled  to  a  support  from  the  deceased  ;  such  as 
were  dependent  members  of  the  family  at  the  time  of  the  homicide 
of  the  parent.  The  right  had  by  previous  decisions  been  confined 
to  them,  and  the  general  assembly  did  not  see  proper  to  change 
these  decisions  by  extending  the  rule  laid  down  by  them  to  another 
class  of  children  than  those  embraced  in  its  terms.  It  is  evident 
that  this  act  was  passed  with  a  clear  and  intelligent  understanding 
of  the  results  of  jurevious  legislation  and  the  interpretations  given  by 
the  courts  to  that  legislation,  and  that  no  other  change  of  the  rules 
resulting  from  these  interpretations  than  those  specified  were 
designed  or  intended. 

'  This  view  dispenses  with  the  necessity  of  determining  the  qaes- 
iion  made  upon  the  exceptions  taken jpendenis  lite  by  the  defendant^ 
as  it  effectually  disposes  of  the  case. 
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ClDGa.  791.) 
TasDOtian — double  —  different  oeeupatione. 

A  eommisBioii  merchant,  who  is  also  an  agent  for  steamflhipe  and  other  veoMls^ 

is  taxable  for  both  ooeapationB. 


B 


ILL  to  enjoin  a  tax.     The  opinion  states  the  point.    The  defend* 
ant  had  judgment  below. 


/.  R.  Sausstf,  for  plaintiffs  in  error. 

ff.  0.  Cunningham,  for  defendants. 

Hall,  J.  There  are  only  two  questions  m  this  case  which  it  is' 
material  to  consider,  raised  by  the  facts  which  appeared  upon  the 
trial :  *i 
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(1.)  Whether  commission  merchants,  who  unite  with  that  depart- 
ment of  business  an  agency  for  steamboats,  yesaels,  or  other  agency 
are  subject  to  a  separate  city  tax  upon  such  branch  of  the  business  ; 
and 

(2.)  Whether  each  indjyidual  of  a  firm  conducting  such  business 
is  liable  to  the  said  tax. 

The  mayor  and  aldermen  of  the  city  of  SaTannah,  by  their  tax 
ordinanco,  passed  February  6,  1879,  imposed  a  business  tax  on  every 
eommission  merchant  or  factor,  each  and  every  individual  member 
of  a  firm  or  partnership,  $50.  Every  steamboat,  vessel,  or  other 
agency,  $50.    Every  agency  for  ocean  steamships,  tlOO. 

The  plaintiffs  in  error  were,  at  the  time  of  the  levying  of  the  said 
taxes,  commission  merchants,  and  each  firm  was  composed  of  two 
or  more  membera,  doing  business  in  the  city,  and  engaged  in  the 
shipping  business,  being  agents  for  vessels  both  steam  and  sail,  and 
both  regular  lines  and  transient  ships.  They  tendered  to  the  muni- 
cipal authorities  a  business  tax  of  toO  to  cover  their  said  businesa 
as  commission  merchants,  and  by  their  bill  of  complaint  sought  to 
enjoin  the  municipal  authorities  from  collecting  any  further  or  other 
business  tax  from  them.  They  alleged,  that  as  commission  mer- 
chants in  a  seaport,  it  was  a  part  of  their  legitimate  business  and 
incident  thereto,  to  be  the  agents  and  consignees  of  vessels  ;  that  for 
sirch  business  they  charged  and  received  regular  commissions ;  that 
the  commission  business  in  the  consignment  of  ships  was  not  a  dis- 
tinct and  separate  business,  but  as  much  a  part  of  a  commission  and 
factorage  business  in  a  seaport  as  the  consignment  of  cotton  or  pro- 
duce. The  defendant  in  error  offered  no  testimony,  and  the  court 
charged  the  jury  that  the  complainants  were  liable  to  the  taxes 
sought  to  be  enjoined,  and^direct^them  to  render  a  verdict  in  favor 
of  defendant. 

1.  The  legislative  grant  of  the  t4xftDg4>0Yer:  to  the,  authorities  of 
the>citfto£»3anraDa.i^alL  is  quite  liberal  and  comprehensive ;  tliey  are 
authorized  to  levy  such  taxes  and  make  such  assessments  as  they 
may  deem  expedient  for  the  safety,  benefit  and  advantage  of  the 
city,  not  expressly  prohibited  or  exempted  by  the  State  law,  or  com- 
petent authority  of  the  United  States,  upon  the  inhabitants  caiTy- 
ing  on  any  business  in  the  city,  upon  real  and  personal  property 
therein  located,  ''  capital  invested  therem,  stocks  in  money  copoi*a- 
tions,  choses  in  action,  incomo  and  commissions  deiived  from  the 
pursuit  of  any  profession,  facuUy.  tradtM)ronlling,  dividends,  bank8> 
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insuranoe,  express,  and  other  agencies,  and  all  other  property,  or 
source  of  profit."    Code,  §  4847. 

lu  Mayor  and  Akkrm&n^  of  ^avonnaJi  t.  Fedeg,  66  6a.  3 1 ,  37, 

this  court  held,  that  whether  the  right  to  tax  omnibuses,  baggage 
wagons  and  other  vehicles  run  by  a  liyery  stable  keeper,  who  had 
paid  his  city  tax  for  the  livery  stable  alone,  to  and  from  the  railroad 
depots  ill  Savannah,  was  included  in  that  tax,  would  depend  upon 
the  custom  of  such  trade  or  business  in  the  city;  but  that  the  onsr 
torn  was  binding  on  the  city  authorities  only  when  it  was  of  such 
universal  practice  as  to  justify  the  conclusion  that  by  implication 
the  two  occupations  were  one  and  the  same  business. 

There  was,  in  the  present  case,  no  evidence  whatever  of  a  uni- 
versal practice,  to  justify  the  conclusion  that  the  occupations  united 
by  the  complainants  were  one  and  the  same  business.  That  they 
were  and  had  been  united  in  specified  instances,  was  not  iiroof  of  a 
custom  so  universal  as  to  make  it  binding.  Robertson  v.  Wilder, 
69  Ga.  340.  Under  the  charter  of  the  city  of  Atlanta,  a  merchant 
doing  a  dry  goods  business  united  therewith  several  branches  of 
trade  usually  treated  as  distinct  therefrom,  and  having  paid  the  tax 
on  his  principal  occupation,  resisted  that  which  was  imposed  on 
the  others  he  had  combined  therewith,  but  he  was  held  liable  for 
each  separate  imposition.  Keely  v.  City  of  AtlanUi,  69  Ga.  583. 
It  is  true  that  m  this  instance  express  authority  Wiis  given  ^f  to 
classify  and  arrange  the  various  businesses,  trades,  etc.,  carried  on 
in  the  city,  into  such  classes  of  subjects  for  taxation  as  might  be 
just  and  proper.  In  what  does  this  differ  from  a  discretionary 
power  to  lay  such  taxes  and  make  such  assessments  as  may  be 
deemed  expedient  for  the  safety,  benefit  and  advantage  of  the  city? 
We  can  perceive  none  but  a  verbal  difference;  in  substance  the  two 
grants  are  identically  the  same. 

[Omitting  the  other  question.] 

JudgmmU  afirm/ed. 
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(M  N.  T.  1.) 

BtoMfmU — eight-howr  law  —  eomtrucHon — moiter  and  isrvani. 

The  plaintiff  worked  for  the  defendant  at  an  agreed  price  per  daj,  for  two 
years*  knowing  that  the  custom  and  the  nature  of  the  service  required  ten 
hoars*  work  per  day,  and  working  ten  hours  or  more  every  day,  accepting  the 
agreed  wages  at  regular  intervals,  without  objection  or  claim  for  extra  com- 
pensation, and  receipting  in  full  for  each  payment.  Held,  that  he  had  no 
cause  of  action  for  overwork  under  a  statute  constituting  eight  hours  a  l^gal 
day's  work,  but  permitting  extra  compensation  by  agreement  for  overwork.* 

ACTION  for  work,  labor  and  services.    The  head-note  states  the 
facts.     The  defendant  had  judgment  below. 

Ihnis  A,  Spelli^syy  for  appellant. 
D,  J.  Dean,  for  respondent. 

RuGEB,  0.  J.     We  qaite  concur  in  the  yiews  expressed  by  the 
learned  jndge  writing  the  opinion  of  the  court  below,  and  could  ^ 

-•Compaie  BaH  v.  Bffme  (51  Wis.  581),  87  Am.  Bep.  841 ;  Ltuke  v.  Eoieh- 

kim  (87  Conn.  219),  9  Am.  Bep.  814. 
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perhaps  well  rest  the  decision  of  the  case  upon  the  consideration 
there  given  to  it,  were  it.iuxt  thftt  th^  oojf elty  of  the  provisions  con- 
tained in  the  so-called  '^  eignt  liour  sWute/'  and  the  large  number 
of  persons  interested  in  their  construction,  render  it  proper  that 
we  should  also  express  ourvieiiFPriwiith  reference  to  their  legal  effect 
The  section  under  which  the  claim  in  this  case  is  made  reads  as 
follows  :  "  On  and  after  the  passage  of  this  act,  eight  hours  shall 
constftnte  a.\da];|s<  wo^k  filr  all  oi^^js^s^  of  t46<^itid8/\^¥ingmen 
and  laBorers,  excepting  tnose  engaged  in  farm  and  domestic  labor, 
but  overwork  for  extra  compensation  by  agreement  between  employer 
and  employee  is  hereby  admitted*"  §  1,  ch.  385,  Laws  of  1870. 
The  second  section  makes  the  law  applicable  to  persons  in  the  cm- 
ploy  of  municipal  corporations,  and  undoubtedly  brings  the  appel- 
lant within  the  benefits  iniK^uded/ta.be  conferred  by  the  act. 

It  is  well  to  premise  that  this  act  was  not  intended  to  affect  or 
regulate  the  rate  of  wages  which  should  govern  as  between  employer 
and  employee.  That  subject  is  left  by  the  act,  as  it  must  always 
remain  open  to  be  fixed  by  the  agreement  of  the  parties  intending 
to  enter  into  those  relations.  Experience  has  ^h^wnthat  legislation 
on  the  subject  mus£  always  be  futile  and  ineffectual,  for  the  reason 
that  it  is  controlled  by  the  natural  laws  determining  the  value  of 
labor  and  property,  and  which  are  as  much  beyond  the  power  of 
statutes  to  affect  as  they  are  above  the  control  6f  the  wishes  of  the 
parties  interested  therein.  .ri" 

, .  Legislation  which  tends  to  reduce  the  hours  of .  labor  to  be  r^- 
dered  in  a  calendar  day,  will  by  the  operation  of  a  silent  but  in- 
evitable law,  also  reduce  correspondingly  the  rate  of  the  per  diem 
Compensation  to  be  paid  for  such  labor,  and  will  thus 'always  main- 
tain  the  same  relation  between  the  services  rendered  aiid  the  price 
paid  which  existed  previous  to  the  enactment  of  such  statutes. 
Any  attempt  to  affect  artificially  the  rate  of  bonx^nsatidn  for  labor, 
whether  it  be  sought  in  the  hidls  of  legislatioii  or  in  the  forum  of 
judicial  tribunals,  must  necessarily  lead  to  the  same  result,  and 
produce  either  a  cessation  of  employment  by  reason  of  its  unprofit- 
ableness, or  an  adaptation  of  the  price  paid  to  the  actual  market 
value  of  the  services  rendered. 

It  seems  to  us  therefore  quite  obvious  that  the  legislature  did  not 
attempt  by  the  statute  in  question  to  interfere  with  the  question  of; 
the  rate  of  compensation  to  be  paid  for  labor,  but  leift  it  in  tenns 
to  the  agreement  of  the  parties.     It  was  one  of  the  avbw^  objects 
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<>£  the  act  in  question,  by  eBtablishing  a  limitation  npon  the  hours 
of  labor,  and  referring  the  control  of  their:  time,  beyond  those 
hoorSy  to  the  persons  employed,  to  confer  a  benefit  upon  the  classes 
protected,  and  afford  them  in  the  employment  of  their  leisure  time 
an  opportunity  for  physical  and  intellectual  improvement  which 
they  bad  not  previously  enjoyed  ;  but  it  did  not  make  labor  beyond 
tbe  statutory  time,  if  performed  with  their  consent,  illegal  or  require 
compensation  to  be  made  therefor  unless  it  was  provided  for  in  the 
contract  of  employment.  It  was  no  part  of  the  design  of  the  act, 
and  indeed  it  would  be  contrary  to  its  avowed  object  and  intent  to 
so  construe  it  as  to  authorize  two  statutory  days^  labor  to  be  crowded 
into  one  calendar  day,  or  to  give  the  price  of  two  for  one  calendar 
day's  labor,  as  that  would  operate  to  the  manifest  social  detriment 
of  the  classes  intended  to  be  benefited.  Any  construction  which 
should  hold  out  to  the  laborisr  extraordinary  inducements  to  pro- 
long his  hours  of  labor,  and  to  shorten  those  of  rest  and  recreation^ 
would  directly  conflict  with  the  spirit  and  meaning  of  this  legisla- 
tion and  the  benefits  intended  to  be  furnished  by  it.  Its  plain  and 
obvious  intent  was  to  place  the  control  of  the  hours  of  labor  within 
the  discretion  of  the  employee  and  give  him  the  privilege  at  his 
option  of  declining  to  work  beyond  the  time  fixed  by  the  statute, 
or  if  he  did  so  work,  to  authorize  him  to  secure  extra  comi)ensation 
for  extra  work  by  stipulating  for  it,  in  the  contract  of  employment. 
In  the  absence  of  any  special  provision  in  such  a  contract,  as  to  the 
number  of  hours  constituting  a  day's  labor,  the  act  would  be  held 
to  i^ply  and  fix  them  at  eight  hours. 

Under  a  contract  which  does  not  specify  the  hours  of  labor,  the 
employee  named  therein  is  lawfully  entitled  to  refuse  to  labor  be- 
yond the  statutory  time  in  any  calendar  day  of  his  employment ; 
but  he  may  lawfully  contract  to  labor  beyond  that  period  and 
stipulate  for  extra  compensation  for  the  labor  rendered  in  excess  of 
that  time. 

The  language  of  the  act  does  not  authorize  any  inference  that  it 
was  intended  to  confer  the  right  upon  persons  employed,  to  charge 
for  more  than  one  day's  labor  for  the  services  rendered  in  any  calendar 
day ;  but  on  the  contrary  such  an  inference  is  plainly  repelled  by 
the  express  provision  authorizing  extra  compensation  for  over  work 
when  the  agreement  provides  for  it. 

By  settled  rules  of  construction  this  provision  must  be  held  to 
mean  that  neither  extra  labor  can  be  required,  nor  extra  compensa- 
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tion  demanded,  except  in  the  case  of  an  agreement  therefor  pre- 
viouBly  made  bj  the  parties. 

So  when  the  exigencies  of  his  employment,  or  the  requirements 
of  his  employer,  call  upon  the  laborer  for  a  greater  number  of  hours 
of  labor  than  those  specified  in  the  statute,  it  is  optional  with  him, 
either  to  refuse  to  perform  them,  or  to  insist,  as  the  condition  of 
their  performance,  upon  the  payment  of  extra  compensation  for 
the  extra  work ;  but  in  the  absence  of  such  an  agreement,  the  pro- 
Tisions  of  the  act  do  not  authorize  a  demand  for  the  extra  compen- 
sation. 

There  is,  of  course,  no  foundation  in  this  case  for  a  claim  that 
any  such  agreement  has  been  made,  and  in  fact  none  is  put  for- 
ward by  the  appellant. 

If  it  should  be  held  under  this  statute,  as  it  doubtless  may,  that 
such  an  agreement  might  be  implied  from  circumstances,  those 
existing  in  this  case  do  not  tend  to  raise  such  an  implication,  but 
on  the  contrary,  quite  condusiyely  tend  to  repel  it. 

It  seems  quite  clear  that  it  could  not  have  been  within  the  contem- 
plation of  either  of  the  parties  to  this  contract  that  the  labor 
rendered  by  the  plaintiff  in  each  calendar  day,  beyond  the  time 
fixed  by  the  statute,  was  to  be  paid  for  by  an  extra  per  diem  com- 
pensation. The  plaintiff  entered  into  the  employment  with  a 
knowledge  and  understanding  of  the  custom  of  the  department  of 
public  works  requiring  ten  hours'  labor  in  each  calendar  day's  em- 
ployment, and  that  his  services  as  a  scowman  were  to  be  rendered 
mainly  upon  the  water,  which  made  the  duration  of  the  hours  of 
labor  necessarily  depend,  to  a  certain  extent,  upon  the  action  of 
the  wind  and  tide,  causes  which  would  often  prolong  those  hours 
beyond  the  control  of  either  party  to  the  contract. 

A  practical  and  apparently  insuperable  obstacle  is  thus  presented 
to  the  termination  of  the  hours  of  labor  at  any  fixed  and  arbitrary 
period. 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed 
that  the  plaintiff  entered  into  the  contract  with  knowledge  of  the 
established  usages  of  the  employment,  and  the  exigencies  of  the  ser- 
vices in  which  he  engaged,  and  that  the  contract  price  was  intended 
to  be  graduated  to  compensate  him  for  the  excess  of  time  which 
those  usages  and  exigencies  might  require  him  to  render  in  excess 
of  the  hours  specified  by  the  statute.  It  is  quite  obvious  that  this 
was  his  understanding  of  the  contract  as  appears  by  his  subse- 
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quent  conduct.  During  the  whole  period  of  two  years'  employment 
Ae  applied  for  his  wages  at  regular  periods  of  two  weeks^  and  was 
paid  at  each  of  such  periods  at  the  rate  of  $2.50  per  calendar  day 
without  objection  od  his  part  or  claim  for  extra  compensation.  At 
each  of  these  semi-weekly  periods  he  executed  receipts  to  the  de- 
partment of  public  works,  purporting  to  be  in  full  for  his  wages  up 
to  the  date  of  the  receipt.  No  claim  was  made  by  him  for  extra 
wages  until  about  three  years  after  the  date  of  the  last  payment, 
and  no  adequate  reason  is  rendered  for  this  delay  in  the  presenta- 
tion of  the  claim  now  urged. 

Under  these  circumstances  the  court  below  haye  found  that  the 
extra  serrices  in  question  were  not  rendered  by  the  plaintiff  or  re- 
ceiyed  by  the  defendant  with  the  expectation  or  understanding  on 
the  part  of  either  party  that  they  were  to  be  paid  for  by  extra  com- 
pensation ;  and  that  no  promise  for  their  payment  can  be  implied 
from  the  circumstances.  We  think  this  finding  was  justified  by 
the  eyidence  and  cannot  be  disturbed. 

The  general  rule  by  which  a  promise  to  pay  for  services  is  implied 
trom  the  circumstances  of  the  case  does  not  afford  any  assistance 
to  the  appellant  in  this  case. 

Such  an  implication  arises  only  when  the  services  are  rendered 
under  circumstances  authorizing  an  expectation  of  compensation 
therefor,  or  the  inference  that  they  would  not  otherwise  have  been 
rendered.  Livingston  v.  Ackesion,  5  Cow.  531  ;  Wiliiamsy.  ffufch- 
inson,  S  N.  T.  312  ;  Oriffin  v.  Potter,  14  Wend.  209. 

The  distinction  between  an  express  and  an  implied  contract  is  that 
the  first  is  proved  by  an  actual  agreement  and  the  other  by  circum- 
stances and  the  course  of  dealing  between  the  parties.  Billiard 
Gont.  (1st  ed.)  54  ;  Add.  Gont.  22. 

The  course  of  dealing  between  these  parties  shows  conclusively 
that  the  whole  compensation  intended  to  be  paid  for  the  services 
in  question  was  actually  paid  at  regular  intervals  of  two  weeks  each. 

The  particular  question  arising  under  a  statute  limiting  the  num- 
ber of  hours  constituting  a  day's  work,  when  a  laborer  has  served 
more  than  the  number  of  statutory  hours  has  frequently  been  the 
subject  of  investigation  in  the  tribunals  of  the  United  and  neigh- 
boring States,  and  the  result  under  statutes  more  favorable  to  the 
claims  of  the  laborer  than  those  of  this  State  has  uniformly  been 
against  the  implication  of  a  promise  for  the  payment  of  sucli  labor. 
United  States  v.  Martin,  94  U.  S.  403;  Luske  v.  Ho/chkha,  37  Gonn. 
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219  ;  s.  c,  9  Am.  Bep.  314 ;  Brooks  t.  UoUon,  48  N.  H.  50 ;  8.  c,  3 
Am.  Bep.  172.  In  Untied  States  v.  Martin,  under  the  act  of  Congress 
of  June  25,  1868,  being  section  :{738  of  the  Reyised  Statutes,  which 
provided  that  **  eight  hours  shall  constitute  a  day's  work  for  all  la- 
borers, workmen  and  mechanics  now  employed,  or  who  may  hereafter 
be  employed,  by  or  on  behalf  of  the  government  of  the  United 
States,''  it  was  held  that  this  law  did  not  make  a  contract  between 
the  government  and  its  laborers  by  which  eight  hours  constituted  a 
day's  work,  and  that  it  did  not  prevent  the  government  from  mak- 
ing agreements  with  them  by  which  their  labor  might  be  more  or 
less  than  eight  hours  a  day,  nor  does  it  prescribe  the  amount  of 
compensation  for  that  or  any  other  number  of  hours'  labor.    In 
Brooks  V.  Cotton,  it  was  held  under  a  statute  which  provided  ''that 
in  all  contracts  for  or  relating  to  labor,  ten  hours  of  actual  labor 
shall  be  taken  to  be  a  day's  work  unless  otherwise  agreed  by  the 
parties;"  that  if  work  is  done  through  the  season  at  a  certain 
agreed  price  per  day,  and  the  .work  done  from  time  to  time  in  a  day 
is  done  and  accepted  without  objection  as  a  day's  work,  an  agreement 
may  be  implied  that  the  work  done  in  a  day,  whether  on  an  average 
more  or  less  than  ten  hours,  shall  be  reckoned  and  paid  for  as  a 
day's  work.     It  will  be  observed  in  this  case  that  the  work  had  not 
been  paid  for  and  that  circumstance  did  not  therefore  furnish 
any  evidence  upon  the  question.     Under  the  statute  of  Connecti(^ut 
of  18CC,  which  provided  that  "  eight  hours'  work  done  and  per- 
formed in  any  one  day  shall  be  deemed  a  lawful  day's  work  unless 
otherwise  agreed  by  the  parties,"  it  was  held  in  Luske  v.  Hoick kuts 
that  the  only  efiFect  of  the  statute  is  to  release  the  laborer  from 
work  and  entitle  him  to  his  day's  wages  at  the  end  of  eight  llours, 
and  that  if  he  works  more  than  eight  hours  a  day,  unless  by  special 
request  or  agreement,  he  cannot  claim  additional  compensation  for 
such  additional  work. 

These  authorities  seem  quite  decisive  of  the  question  presented 
by  this  appeal.  We  think  that  there  was  no  evidence  m  the  case 
from  which  a  jury  would  have  been  authorized  to  imply  a  contract 
upon  the  part  of  the  defendant  to  pay  for  the  labor  claimed,  and 
that  therefore  the  court  below  were  justified  in  deciding  the  ques- 
tion as  they  did. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur. 
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Lbwis  V.  State. 

(96N.T.n.) 
8kUe  —  liabUitjf  for  neffUgmtee, 

A  priaoiieT  in  the  State  reformatory  was  injared  by  a  defect  in  a  ladle  in  which 
he  was  carrying  molten  iron.  He  had  previoosly  called  the  overseer's  at- 
tention to  the  defect.     Held,  that  he  had  no  remedy  against  the  State.* 

A  PPEAL  from  Board  of  Olaims.     The  opinion  states  the  case.. 

'  E.  Oauniryman,  for  appellant. 

Defns  (yBrien,  attomey-general,  for  respondent. 

Danfobth,  J.  The  claimant  in  March,  1879,  was  conyicted  of 
the  crime  of  burglary  and  sentenced  to  the  State  prison  or  Indus- 
triaT  Reformatory  established  at  Elmira,  described  (Laws  of  1870, 
<^hap.  427)  as  the  State  leformatory.  The  statute  in  relation  to 
this  institution  declares  that  its  discipline  shall  be  reformatory, 
empowers  its  managers  to  use  such  means  of  reformation  consist- 
ent with  the  improvement  of  its  inmates  as  they  may  deem  expedi- 
ent, and  declares  that  agricultural  labor  or  mechanical  industry 
may  be  resorted  to  by  them  as  an  instrument  of  reformation,  but 
excludes  the  contract  system  of  labor  in  all  its  forms,  and  provides 
that  the  prisoners  shall  be  employed  by  the  State. 
.  The  claimant  was  set  at  work  in  the  hollow-ware  department, 
and  while  engaged  in  carrying  molten  iron  in  a  ladle  discovered  a 
crack  in  the  sjiank  which  connected  the  bowl  with  the  handle.  He 
called  the  overseer's  attention  to  this  defect,  but  no  attention  was 
paid  to  his  complaint,  and  when  next  used  by  him  the  bowl  sepa- 
rated from  the  shan)c,;^nd  the  n^^lted ,  iron  coming  in  contact  with 
water  o^  tjiQ,  ^QW,.  f  xploded  with  such  efiFect  as  to  cause  him  serious 
injury.  In  January,  1882,  he  was  discharged.  In  Oetob^,.  |882, 
he  presented  to^the  Board  of  Audit  a  claim  against  the  State  for 
damages  so  incurred,  and  this  claim  was  by  force  of  the  statute 
(Laws  of  1883,  chap.  205,  §  12)  transferred  to  the  Board  of  Claims, 
where  it  was  dismissed  on  the  ground  that  the  facts  were  not  suffi- 

•  See  Cunningham  v.    Moore  (65  Tex.  878).  40  Am.  Rep.  812 ;  ClodfeUw^  ▼. 

State  (86  N.  C.  51),  41  Am.  Rep.  440. 
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cient  to  constitate  a  ground  of  action  against  the  State.  From 
thifl  decision  an  appeal  is  taken  to  this  conrt. 

It  is  now  contended  by  the  learned  counsel  for  the  appellant  that 
the  act  of  the  overseer  in  compelling  the  claimant  to  use  the  defect- 
ive ladle  after  having  been  notified  of  its  unsafe  condition  was  an 
act  of  the  State  and  of  gross  and  inexcusable  negligence.  It  is  ap- 
parent that  even  if  this  is  so  the  claimant  must  fail  unless  the  doc- 
trine of  respondeai  superior  can  be  applied  to  the  State,  and  the 
State  made  liable  for  the  negligence  or  misfeasance  of  its  agents  in 
like  manner  as  a  natural  person  is  responsible  for  the  acts  of  his 
servants.  We  are  aware  of  no  principle  of  law,  nor  of  any  adjudged 
case  which  makes  that  application,  except  when  the  State  by  its 
legislature  has  voluntarily  assumed  it.  The  contrary  of  this  is  well 
settled  upon  grounds  of  public  policy,  and  the  doctrine  is  so  uni- 
formly asserted  by  writers  of  approved  authority  and  the  courts 
that  l^h  discussion  would  be  superfluous.  Story  Agency  (7th  ed.), 
§  319.  Indeed  the  principle  upon  which  the  doctrine  is  founded, 
that  he  who  expects  to  derive  advantage  from  an  act  which  is 
done  by  another  for  him  must  answer  for  any  injury  which  a  third 
person  may  sustain  from  it,  excludes  such  a  case  as  we  have  before 
ns.  The  claimant  was  not  a  voluntary  servant  for  hire  and  reward 
nor  was  the  State  his  master  in  any  ordinary  sense.  He  was  com- 
pelled to  labor  as  a  means  of  reformation  and  to  endure  imprison- 
ment lis  a  punishment  and  for  the 'protection  of  the  community. 
While  employed  he  was  subject  to  such  regulations  as  the  keeper 
charged  with  his  custody  might  from  time  to  time  prescribe,  and 
if  in  the  course  of  service  h^  sustained  injury  it  must  be  attributed 
to  the  cause  which  placed  him  in  confinement.  He  acquires 
thereby  no  claim  against  the  State,  nor  do  the  statutes  referred  to 
by  his  learned  counsel  (Laws  of  1876,  chap.  444 ;  Laws  1883,  chap. 
205)  create  any  liability  on  its  part.  Therefore  no  error  was  com- 
mitted by  the  Board  of  Olaims,  and  its  decision  should  be  aflBrmed. 

Deoiaian  affirmed. 

All  concur. 
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J0HN8ON  V.  Meekbb, 

(96  N.  Y.88.) 

Ship  and  $hiippi7ig — eharier — retaking. 

Befenda&t  hired  the  plaintifiTs  barge,  with  captain  and  crew,  for  ten  months, 
need  her  three  months,  and  abandoned  her  at  a  dock,  where  she  remained 
three  months,  suffering  from  exposure.  The  plaintiff  notified  the  defendant 
that  unless  he  used  the  barge  the  plaintiff  would  do  so  for  the  rest  of  the  term 
crediting  him  with  the  net  earnings.  Defendant  made  no  response*  HM, 
that  plaintiff  could  recover  the  amount  unpaid  on  the  contract  lees  such  net 
earnings. 


A 


GTION  for  breach  of  coutract.     The  opinion  states  the  facta. 
The  plaintiff  had  judgment  below. 


WaUer  Edwards,  for  appellants. 
Joseph  A.  Shoudy,  for  respondents. 

Miller,  J.  By  tlie  contract  between  the  plaintiffs  and  the  de- 
fendants, so  far  as  it  can  be  ascertained  from  the  imperfect  writing 
proven  and  from  the  other  evidence,  the  plaintiffs  were  to  furnish 
H  barge,  properly  supplied  with  captain  and  crew,  to  the  defendants 
for  the  transportation  of  coal  between  Hoboken  an'l  Fall  River, 
from  the  1st  of  March,  1876,  to  the  1st  of  January,  1877,  at  1300 
per  month  for  two  trips  a  month.  Only  two  trips  a  month  were 
made,  and  hence  it  is  not  important  to  determine  what  was  intended 
by  the  provision  in  the  contract  that  if  they  made  more  than  two 
trips  per  month  they  were  to  divide  the  excess  equally.  The  de- 
fendants used  the  barge  three  or  four  months  and  then  abandoned 
her  lying  at  the  dock  in  Hoboken.  The  evidence  shows  that  the 
barge  remained  there  about  three  months,  Ijdng  exposed  to  the 
weather,  the  sides  being  dried  and  out  of  water  some  ten  feet,  the 
effect  of  which  was  to  open  the  seams  and  let  the  oakum  drop  out 
And  materially  injure  the  barge.  The  plaintiffs  took  possession  of 
and  used  the  barge,  and  claim  to  recover  in  this  action  the  differ- 
ence between  the  price  to  be  paid  by  the  defendants  for  the  use  of 
the  barge  and  the  net  amount  of  earnings  received  by  the  plaintiffs 
while  nsing  her. 

The  first  question  presented  is  whether  the  act  of  the  plaintiffs. 
Vol.  XLVIII  —  77 
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in  taking  possession  of  the  barge  and  using  her  as  already  stated, 
annulled  the  contract  and  prevented  a  recovery  for  the  amount  due 
them  on  account  of  the  contract  of  hire.  The  defendanta'  counsel 
claims  that  they  had  a  right  to  the  possession  of  the  bairge  during 
the  jKiriod  for  which  she  was  hired  ;  that  they  could  use  her  or  let 
her  lie  idle  as  they  pleased  ;  that  they  might  be  liable  in  damages 
for  injuries  sustained  by  reason  of  their  negligence,  and  that  plaint- 
i£Fsy  by  taking  her  out  of  defendants'  possession,  terminated  the  agree- 
ment and  relieved  the  defendants  from  all  further  liability.  By  the 
contract  the  plaintiffs  were  to  furnish  the  bai*ge  and  the  men  to  man 
it,  and  the  defendants  were  to  keep  her  employed  in  the  business 
for  which  she  was  chartered.  The  defendants  liaving  refused 
to  accept  performance  by  the  plaintiffs,  and  the  barge,  by  reason 
of  its  exposure  and  want  of  use,  depreciating  in  value  and  being 
likely  to  be  seriously  injured,  we  think  that  the  plaintiffs  had 
the  right  to  resume  full  possession  and  to  use  the  barge  so  as 
to  relieve  the  defendants  from  damages  arising  by  reason  of  their 
neglect.  They  had  also  the  right  to  protect  their  own  property  and 
prevent  its  going  to  destiniction.  It  would  seem  to  be  quite  clear 
that  the  plaintiffs  were  under  no  legal  obligation  to  employ  men  to 
man  the  barge  and  allow  them  to  remain  idle,  and  the  barge  to 
suffer  from  exposure  and  a  failui*c  to  use  her,  tis  was  shown  by  the 
evidence  upon  the  trial,  and  then  bring  an  action  on  the  contract 
to  recover  the  amount  due  as  if  the  same  had  been  actually  per- 
formed. Defendants  having  refused  to  perform,  the  contract  was 
broken  by  them,  and  the  only  question  which  remained  was  one  of 
damages. 

It  is  alleged  in  the  complaint  and  admitted  by  the  answer  that 
before  taking  possession  of  the  barge  the  plaintiffs  served  on  the 
defendants  notice  that  unless  they  used  the  barge  the  jdaintifis 
would  do  so  for  the  remainder  of  the  term,  giving  the  defendants 
credit  for  whatever  the  net  earnings  might  be.  The  defendants 
made  no  response  to  tliis  notice  and  thus  apparently  acquiesced  m 
the  proposed  action  of  the  plaintiffs,  claimnig,  as  it  would  seem, 
that  they  were  not  liable  under  the  contract.  Even  if  it  be  con- 
ceded that  the  charter-party  of  the  vessel  is  in  the  nature  of  a  bail- 
ment, it  does  not  necessarily  follow  that  the  same  rule  is  applicable 
in  such  a  contract  as  in  cases  of  ordinary  bailment  for  the  hire  of 
a  chattel.  The  rule  is  well  settled  that  the  party  who  is  injured  by 
breach  of  an  agreement  is  bound  to  do  what  lies  in  his  power  to 
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render  the  damages  as  light  as  possible.  Howard  y.  Daly,.  61  N. 
Y.  362;  8.  c,  19  Am.  Bep.  285:  Dillon  y.  Atiderson,  43  N.  Y.  231; 
Hamilton  y.  AfcPheraon,  28  id.  72;  Clark  v.  Marsiglia,  1  Denio, 
317;  43  Am.  Dec.  670.  In  contracts  for  hire  upon  the  refusal  to 
employ  the  person  hired^  it  is  the  dnty  of  the  latter  to  seek  other 
employment  and  reduce  the  damages.  No  reason  exists  why  this 
rule  should  not  apply  to  the  case  at  bar.  The  plainti£b  were  bound 
to  pay  the  men  employed  to  manage  the  barge;  and  the  barge  itself, 
as  it  was  left  and  abandoned,  was  of  no  use  to  any  one.  In  making 
an  offer  to  use  the  barge  and  employ  the  men  for  the  benefit  of  the 
defendants,  and  thus  reducing  the  amount  of  their  claim,  the 
plaintiffs  yiolated  no  rule  of  law,  and  no  reported  case  holds  that 
the  employment  of  a  barge  and  men,  under  the  circumstances  pre- 
sto ted  by  the  eyidence  in  this  case,  operates  as  an  annulment  of 
the  contract.  The  plaintiffs  merely  acted  in  the  line  of  their  duty 
in  thus  asking  to  reduce  the  amount  of  damages  sustained  by  the 
defendants' abandonment  of  the  contract. 

It  may  also  be  obseryed  that  the  charter-party  of  a  vessel  differs 
from  all  other  contracts  of  bailment.  The  plaintiffs  here  furnished 
the  captain  and  crew  of  the  barge,  thus  retaining  to  some  extent 
control  over  the  same,  and  never  parted  with  the  actual  possession 
thereof,  and  here  lies  the  difference  between  this  case  and  an 
ordinary  bailment.  The  possession  of  the  defendants  was  not  abso- 
lute and  exclusive,  for  the  officera  and  men  who  manned  the  ves- 
sel  were  employed  and  \yjiid  by  the  plaintiffs  and  were  only  tD  a 
limited  extent  the  servants  of  the  defendants.  The  plaintiffs  thus, 
retained  a  right  to  the  ])ossession  of  the  vessel,  and  the  defendants 
had  only  the  right  to  direct  the  officers  and  men  of  the  plaintiffs 
as  to  the  manner  in  which  they  should  be  employed.  When  they 
ceased  to  do  thii^  t'lie  plaintiffs  committed  no  trespass  in  directing 
the  use  of  the  vessel  for  the  benefit  of  the  parties  interested. 
There  can  be  no  question  that  when  the  charterer  fails  to  supply  a 
cargo  or  refuses  to  perform  the  contract,  it  is  the  right,  if  not  the 
duty,  of  the  owner  to  obtain  new  freight  and  a  new  charterer  at 
the  earliest  practicable  moment.  The  right  of  the  bailee  of  a 
chattel  to  lise  and  enjoy  and  possess  it  during  the  period  for  which 
it  is  let  cannot,  under  ordinary  circumstances,  be  questioned,  and 
he  may  prosecute  to  vindicate  his  rights  when  his  possession  is  dis- 
turbed, but  this  general  rule  can  have  no  application  when  the 
contract  is  in  the  nature  of  a  charter-party  and  the  rights  of  the 
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parties  are  qualified  by  the  peculiar  character  of  the  agreement, 
and  when  as  in  this  case,  upon  the  abandonment  of  the  contract 
it  was  essential  that  the  property  should  be  cared  for,  and  where 
the  right  of  the  plaintiffs  to  recoyer  for  dama^i;es  would  be  affected 
by  neglect  to  do  what  properly  lay  within  their  power,  to  reduce 
the  amount  After  a  careful  examination  of  the  cases  cited  by  the 
appellants'  counsel  we  think  it  cannot  be  claimed  that  the  defend* 
ants  had  such  a  control  over  and  possession  of  the  barge  as  to  pre- 
vent the  plaintiffs,  under  the  circumstances  proved,  from  taking 
possession  and  employing  the  same  in  the  manner  which  was^done, 
for  the  purpose  of  reducing  the  amount  of  damages  they  were 
entitled  to  claim  against  the  defendants. 

[Minor  points  omitted.] 

The  order  should  be  aflSrmed  and  judgment  absolute  ordered 
against  appellants  upon  their  stipulation* 

Order  affirmed  and  judgmmU  aecmUnglif. 

All  concur,  except  Fikoh,  J.,  absent 


Heik  y.  Dayibsok. 

(96N.T.17&) 

OanstUtUional  law — d\u  process  —  subsUtuHon  ofsuireUesfcr  prtneipaL 

A  statute  substituting  sureties,  on  an  undertaking  indemnifying  a  sheriff  againsi 
a  levy,  as  defendants  in  an  action  against  him  for  such  levy,  is  not  unamsti- 
tutional. 

APPEAL  from  order  denying  motion  for  substitotirau     The  head- 
note  and  opinion  show  the  point 

Morris  Oaodhdrt,  for  appellant 

E.  More^  Jr.y  for  respondent 

FiKGH,  J.  Those  sections  of  the  Oode  which  free  the  sheriff  from 

liability  for  a  seizure  of  property  where  he  has  taken  a  bond  of  in- 
demnity, and  the  sureties  seek  to  be  substituted  as  defendants,  are 
now  claimed  to  be  unconstitutional  upon  the  ground  that  they  take 
away  the  private  property  of  the  citizen  without  due  process  of  law. 
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If  the  })roperty  of  such  person  is  seized  by  an  officer  who  holds  no 
process  against  him,  and  who  therefore  is  a  pure  trespasser  without 
authority  or  justification  for  the  act,  the  injured  party  has  his  right 
of  action  against  the  wrong-doer.  That  right  is  property  ;  it  has 
value ;  it  may  be  sold  or  assigned ;  it  will  pass  to  the  personal  rep- 
resentatives. Not  only  that^  but  its  existence  as  aright  is' essential 
to  the  idea  of  ownership  in  the  property  seized^  for  while  there  may 
be  possession,  there  can  be  no  real  ownership  as  against  one  whom 
the  law  permits  to  seize  the  property  with  impunity.  Against  such 
a  person  the  only  possible  title  is  that  of  force.  When  therefore  it 
is  argued  the  sheriff  seizes  the  property  of  an  individual  without 
process  against  him,  the  officer  disappears  in  the  man  ;  he  becomes 
liable  personally ;  and  any  enactment  which  takes  away  that  liability 
deprives  the  citizen  of  his  property  without  due  process  of  law. 
There  is  force  in  the  argument,  but  other  considerations  are  to  be 
stated  and  weighed. 

The  provisions  of  the  Oode  do  not  take  away  the  injured  party's 
right  of  action.  That  remains  as  such,  unchanged  in  its  inherent 
character,  but  confined  for  its  enforcement  to  the  real  and  actual 
trespassers.  The  right  of  action  survives  the  restriction  ;  the  owner- 
ship invaded  is  recognized  and  protected.  Neither  are  taken  away 
but  both  are  preserved  under  the  sanctions  of  the  law.  The  right 
of  action  is  two-fold  ;  it  may  aim  at  a  return  of  the  specific  property, 
or  damages  for  its  conversion.  Both  remedies  are  left.  If  there 
are  several  trespassers  they  are  liable  jointly  or  severally,  but  if 
sued  severallv  there  can  be  but  one  satisfaction,  since  there  is  but 
one  loss  and  one  injury,  though  committed  by  several.  If  the  legis- 
lature releases  one,  but  leaves  the  rest  liable,  it  may  diminish 
the  certainty  of  redress,  but  it  does  not  take  away  the  right  of 
action  or  destroy  the  ownership.  The  injured  party  still  has  his 
cause  of  action  ;  can  still  enforce  it ;  is  still  owner  with  the  remedies 
of  an  owner.  When  he  sues  the  sheriff,  who  has  acted  on  the  faith 
of  a  bond,  the  suit  is  really  against  the  sureties  who  stand  behind 
the  officer.  When  thev  arc  substituted  and  the  officer  released,  the 
party  bound  to  answer  for  the  wrong  is  changed,  but  the  wrong  re- 
mains and  the  right  of  redress  is  not  taken  away.  The  remedy  for 
the  wrong  is  by  possibility  narrowed,  but  in  no  respect  destroyed  or 
made  ineffectual.  If  the  injured  party  sues  in  replevin,  it  is  of 
little  consequence  who  may  be  the  defendant,  since  the  remedy 
.aims  at  a  recovery  of  the  specific  property.     If  the  action  is  for 
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damages,  the  indemnitors  whom  the  sheriff  deemed  sufficient  for 
his  own  safety  are  put  in  his  place,  and  if  the  plaintiff  doubts  their 
lesponsibility  the  court  is  armed  with  power  to  require  ample  Becurity. 
which  power,  it  is  to  be  assumed,  will  be  justly  exercised.  What 
the  injured  party  loses  and  is  deprived  of  is  the  responsibility  of 
the  sheriff  and  his  bail,  but  only  on  the  condition  that  an  ade- 
quate responsibility  is  put  in  its  place.  The  plaintiff's  right  to  sue 
to  recover  his  ]7roperty  or  damages  for  its  conversion,  continues  with 
its  normal  force  and  characteristics,  and  is  effected  only  by  a  change 
in  the  form  of  his  remedy,  which  is  nevertheless  left  substantial  and 
effectual.  What  can  be  said  with  some  appearance  of  correctness 
is  that  in  case  of  a  trespass  the  remedy  of  the  injured  party  against 
the  wrong-doer  is  a  part  of  his  right,  an  element  of  his  property, 
and  so  a  change  of  remedy  invades  the  right.  That  is  only  true  of 
a  case  like  the  present  in  a  very  general  sense,  and  if  given  fall 
scope  and  range  might  make  unconstitutional  the  least  interference 
with  the  remedy.  A  statute  of  limitations  affects  the  remedy,  and 
through  that  may  indirectly  affect  the  right.  It  leaves  it  narrower 
than  it  found  it,  but  nevertheless  does  not  change  its  substantial 
character.  An  officer  holding  an  execution  valid  on  its  face,  but 
issued  upon  a  judgment  in  fact  void,  and  levying  upon  the  defend- 
ants' goods,  is  protected  by  his  process,  and  the  injured  party  is  de- 
prived of  any  remedy  against  the  official  trespasser,  and  compelled 
to  sue  the  real  wrong-doer.  Are  we  to  say  that  such  doctrine  violates 
the  Constitution  ?  Is  that ''  due  process  of  law  "  which  is  absolutely 
void  as  against  the  injured  party  ?  The  man  who  committed  the 
trespass  goes  free,  and  the  sole  remedy  is  against  those  who  set  him 
in  motion,  but  it  has  never  yet  been  supposed  that  as  a  consequence 
the  Constitution  was  violated. 

Several  cases  decided  in  the  courts  of  another  State  are  com- 
mended to  our  attention.  Fouie  v.  Mann,  53  Iowa,  42  ;  Oraig  vi 
Fowler,  59  id.  200.  The  first  of  these  cases  arose  on  demurrer. 
The  action  was  brought  to  recover  specific  personal  property  levied 
upon  by  a  constable  who  had  been  indemnified  and  had  filed  the 
bond  with  the  execution.  The  statute  relied  upon  provided  that  in 
such  case  'Hhe  claimant  *  *  *  shall  be  barred  of  any  action 
against  the  officer  *  *  *  if  the  surety  on  the  bond  was  good 
when  it  was  taken,"  and  gave  only  a  right  of  action  upon  the  bond 
for  damages.  The  court  held  that  this  provision  took  away  utteiiy 
the  right  to  recover  the  specific  property,  and  so  heir-looms  and 
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articles  of  personal  value  beyond  their  intnnsic  worth  were  liable 
to  be  taken  without  the  possibility  of  recoYery.  The  last  of  the 
two  cases  however  went  further  and  held  the  substitution  to  be  un- 
constitutional as  applied  to  an  action  for  damages  merely,  but  its 
force  is  very  much  weakened  by  the  dissent  of  two  members  of  the 
court  And  also  it  should  be  observed  that  tlie  officer  was  to  be 
released  ^'if  the  bond  was  good  when  it  was  taken.".  At  the 
moment  of  the  substitution  the  bond  might  be  worthless  although 
good  when  first  executed,  and  so  in  practical  effect  there  would 
have  resulted  in  possible  cases  a  denial  of  all  remedy  which  would 
be  the  equivalent  of  a  total. destruction  of  the  property  right. 

The  question  arose  again  in  the  same  State  over  other  sections 
which  released  the  officer  and  substituted  the  plaintiff  in  the  pro- 
cess. Sunherg  v.  Bdbcock,  Gl  Iowa,  GOl.  But  it  was  care- 
fully pointed  out  that  such  plaintiff  might  be  insolvent  or.  non- 
resident, and  was  only  required  as  a  condition  of  substitution  to 
'give  security  for  the  costs.  It  is  not  at  all  certain  that  if  these 
statutes  had  preserved  to  the  injured  party  his  substantial  rights 
and  left  him  with  a  complete  and  adequate  remedy,  that  they 
would  have  been  held  to  be  unconstitutional.  We  think  that 
the  right  of  the  legislature  to  regulate  the  civil  procedure  for  the 
enforcement  of  rights  is  wide  enough  to  permit  it  to  say  when  an 
officer  acting  under  the  requirements  of  that  procedure  may  be 
sued  and  when  he  may  not  be,  provided  only  that  he  is  not  shielded 
so  as  to  deprive  the  citizen  of  adequate  remedy  for  any  trespass  or 
wrong.  The  doctrine  of  the  Federal  courts  has  gone  so  far  as  to 
hold  that  a  tax  may  be  assessed  without  notice  to  the  property- 
owner,  aiMl  collected  although  illegal,  and  his  possible  remedy  by 
an  action  in  equity  to  restrain  the  collection  of  the  tax  was  suffi- 
cient to  save  the  enactment  complained  of  from  the  condemnation 
of  the  fundamental  law.  McMiUen  v.  A^iderson,  95  U.  S.  37.  Here 
a  wider  and  more  abundant  remedy  exists  and  we  do  not  feel  safe 
or  justified  in  saying  that  the  right  to  sue  a  specific  individual  is  a 
constitutional  right  which  cannot  be  taken  away  although  adequate 
and  complete  protection  to  the  right  of  property  is  left 

For  these  reasons  we  think  the  order  of  the  General  Term  should 
be  reversed  and  that  of  the  Special  Term  affirmed  with  costs. 

Ordered  accordingly. 
I     All  concur,  except  Rapallo  and  Danporth,  JJ.,  who  dissent 
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Waknsr  V.  Jaff&at. 

(MN.T.  M8.) 

Cot^Uot  of  law9 — tutignmefU  for  credUon, 

An  asfligiiment  for  the  benefit  of  creditors,  exeentedln  New  York,  does  not  ohi* 
fer  title  to  personal  property  in  another  State  in  contravention  of  the  lam 
of  that  State.* 

ACTION  for  injunction.     The  opinion  states  the  case.    The 
defendant  had  judgment  below.  ' 

Everett  F.  Wheeler  y  for  appellant. 

William  AUen  Buttery  for  respondents. 

Earl,  J.  On  the  1st  day  of  May,  1881,  at  Jamestown  in  this 
State,  DeForest  Weld,  a  resident  of  that  place,  made  an  assignment 
to  the  plaintiff  for  the  benefit  of  his  creditors.  The  assignment 
was  acknowledged  and  delivered  to  and  accepted  by  the  assignee  at 
two  o'clock  in  the  afternoon  of  that  day,  but  it  was  not  recorded 
in  the  clerk's  office  of  Chautauqua  county  until  eight  o'clock.  .\.  ii., 
of  the  next  day.  At  the  time  of  the  execution  of  the  assignment 
the  assignor  owned  a  large  amount  of  personal  property,  situated 
at  the  place  of  his  residence  and  also  in  Crawford  and  Warren 
counties  in  the  State  of  Pennsylyania.  The  assignment  was 
recorded  in  Crawford  county  March  18,  and  in  Warren  county 
March  19,  1881.  The  defendants  were  residents  of  the  city  of 
New  York,  and  creditors  to  a  large  amount  of  the  assignor.  On 
the  Ist  day  of  March,  after  the  execution  and  delivery  of  the 
assignment,  they  commenced  actions  against  the  assignor  in  Craw- 
ford and  Warren  counties,  and  in  each  of  those  counties  process  of 
foreign  attachment  was  issued,  and  by  virtue  thereof  in  the  after- 
noon of  the  1st  day  of  March,  between  three  and  four  o'clock, 
the  property  of  the  assignor  in  each  of  those  two  counties  was 
attached,  the  defendants  at  the  time  of  the  service  of  the  attach- 
ments having  no  actual  notice  of  the  assignment  made  by  Weld. 
The  plaintiff,  having  first  demanded  possession  of  the  property 

*  See  PcUne  v.  Lester  {U  Conn.  196),  26  Am.  Bep.  442 ;  Pierce  v.  O'Brien  (129 

Mass.  814),  87  Am.  Rep.  860. 
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attached  of  tlic  sheriffs  who  served  the  attachments,  commenced 
this  action  against  these  defendants  to  restrain  them  from  fnrther 
proceeding  under  the  attachments,  and  thus  far  he  has  been  un- 
successful. Tlio  sole  question  for  our  determination  is  whether  the 
assignment  made  in  this  State  was  effectual  to  transfer  the  assignor's 
property  situated  in  Pennsylrania  so  that  it  could  not  afterward  be 
attached  there  as  his  property  by  creditors  going  there  from  this 
State. 

[Omitting  minor  matter.] 

It  is  clear  upon  authority  that  the  title  did  not  pass.  It  is  a 
general  rule  that  the  voluntary  transfer  of  personal  property  is  to 
be  governed  everywhere  by  the  law  of  the  owner's  domicile,  and 
this  rule  proceeds  on  the  fiction  of  law  that  the  domicile  draws  to 
it  the  personal  estate  of  the  owner,  wherever  it  may  happen  to  be. 
But  this  fiction  is  by  no  means  of  universal  application,  and  yields 
ivhenever  it  is  necessary  for  the  purposes  of  justice  that  the  actual 
^itns  of  the  thing  should  be  examined,  and  always  yields  when  tlie 
law  and  policy  of  the  State  where  the  property  is  located  have  pre- 
scribed a  different  rule  of  transfer  from  that  of  the  State  where  the 
owner  lives,  and  to  this  effect  are  all  the  authorities.  People  v. 
QmmWs  of  Taxen,  23  N.  Y.  225 ;  People  v.  Smi%  88  id.  676 ; 
OiiiUander  v.  HoweU,  35  id.  657 ;  Ockerman  v.  Cross,  54  id.  29 ; 
JEdgerly  v.  Bushy  81  id.  199 ;  Hibemia  Nat.  B'k  v.  Lacombe,  84 
id.  367 ;  8.  C,  38  Am.  Rep.  518 ;  Oreen  v.  Van  Buskirk,  7  Wall. 
139 ;  Hervey  v.  R.  I,  Locomotive  Works,  93  U.  S.  664. 

At  the  time  this  assignment  was  made  there  was  a  statute  in 
Tennsylvania  which  regulated  how  assignments  should  be  made, 
executed  and  recorded,  and  one  of  the  sections  is  as  follows: 
''  Whenever  any  person  making  an  assignment  of  his  or  her  estate, 
situated  in  this  Commonwealth,  for  the  benefit  of  creditors,  shall 
be  resident  out  of  this  State,  such  assignment  may  be  recorded  in 
any  county  where  such  estate,  real  and  personal,  may  be,  and  take 
effect  from  its  date,  provided  that  no  bona  fide  purchaser,  mortga- 
gee or  creditor  having  a  lien  thereon  before  the  recording  in  the 
same  county,  and  not  having  previous  actual  notice  thereof,  shall 
be  affected  or  prejudiced."  This  section  plainly  applies  to  this 
case.  The  assignor  was  a  non-resident,  and  the  defendants  ob- 
tained their  liens  by  their  attachments  before  the  assignment  was 
recorded  in  the  counties  where  the  property  was  situated  and  before 
they  had  any  notice  thereof,  and  hence  those  liens  were  saved  from 
Vol.  XLVIII  — 78 
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the  o]X3ration  of  the  iissignmeni.  Tlic  iissignmenfc,  although  opera- 
tive here,  could  not  operate  in  Pennsylvania  in  contravention  of 
the  laws  of  that  State,  and  for  this  the  case  of  Oreen  v.  Van  Bus- 
kirk  is  a  precise  authority.  In  that  case  the  facts  were  these  :  One 
Bates  lived  in  Troy  in  this  State  and  owned  certain  iron  safes  in 
Chicago,  and  in  order  to  secure  an  existing  debt .  to  Van  Bnskirk 
and  others,  executed  and  delivered  to  them  in  the  State  of  New 
York  a  chattel  mortgage  on  the  safes.  Two  days  after  this  one 
Green,  also  a  creditor  of  Bates,  sued  out  of  the  proper  court  of 
Illinois  a  writ  of  attachment,  caused  it  to  be  levied  on  the  safes, 
got  judgment  in  the  attachment  suit,  and  had  the  safes  sold  in  sat* 
isfaction  of  his  debt.  At  the  time  of  the  levy  of  the  attachment 
the  mortgage  had  not  been  recorded  in  Illinois,  nor  had  possession 
of  the  safes  been  delivered  under  it,  nor  had  the  attaching  creditor 
notice  of  its  execution.  Green,  Van  Buskirk  and  Bates  were  citi- 
zens of  this  State.  By  the  law  of  Illinois  mortgages  of  personal 
])roperty  were  void  as  against  third  persons  unless  acknowledged 
and  recorded,  and  unless  the  property  was  delivered  to  and  re- 
:mained  with  the  mortgagee.  After  the  safes  had  thus  been  sold  in 
Illinois  under  the  attachment.  Van  Buskirk  sued  Green  in  the 
Supreme  Court  of  this  State  for  taking  and  converting  the  safes, 
and  he  recovered  on  the  ground  that  the  mortgage  being  valid  here 
at  the  place  of  its  execution*  and  the  residence  of  the  parties,  was 
valid  in  Illinois  and  everywhere,  and  that  recovery  was  affirmed  in 
this  court.  Vmi  Buskirk  v.  Warren^  34  Barb.  457 ;  4  Abb.  Ot 
App.  Dec.  457.  The  case  wsis  then  taken  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and  there  the  judgment  was 
reversed,  and  it  was  held  that  although  the  mortgage  was  operative 
and  valid  in  this  State,  it  could  not  operate  in  Illinois  in  contra- 
vention of  the  local  law,  and  that  an  attachment  sued  out  in  that 
State  by  a  resident  of  this  State,  and  levied  on  the  safes  after  the 
execution  and  delivery  of  the  mortgage  in  this  State,  held  the 
safes  against  the  mortgage.  There  is  no  feature  of  this  case  to  dis- 
tinguish it  in  principle  from  that.  There  the  mortgage,  as  the  as- 
signment here,  was  valid  between  the  parties.  There  the  mort- 
gage, as  the  assignment  here,  was  by  the  local  law  not  invalid  as 
between  the  parties,  but  only  as  to  third  persons.  There  as  here  all 
the  parties  resided  in  this  State.  It  is  not  true,  as  claimed  by  the 
learned  counsel  for  the  plaintiff,  that  the  only  necessary  point  decided 
there  was  as  to  the  effect  of  the  Illinois  judgment  under  the  Federal 
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OoDQtitution..  The  lUinois  court  did  noty-and  could  np);  settle  in  the 
attachment  suit  the  title  to  the  property  attached,  for  that  question, 
was  not  inyolved.  If  the  title  to  the  property  had  passed  by  th^ 
mortgage  executed  here,  thea  the  property  could  not  haye  been, 
attached  there  as  the  property  of  the  mortgagor;  and  notwithstand- 
ing the  judgment  there,  the  action  here  for  conversion  could  have 
been  maintained  by  the  mortgagee,  and  that  judgment  would  have 
been  wholly  immaterial  and  would  have  furnished  no  defense. 
But  it  was  only  upon  the  theory  that  the  title  did  not  pass  a^ 
against  the  attaching  creditor  that  that  judgment  became  material^ 
and  80  the  Federal  court  held  that  the  title  did  not  pass  as  against 
the  attaching  creditor;  and  hence  that  the  levy  and  sale  there^ 
under  the  attachment,  passed  the  title  and  protected  the  attaching 
creditor,  and  that  the  courts  of  this  State  were  bound  to  give  full 
faith  and  credit  to  the  judicial  proceedings  there  under  which 
the  property  was  sold.  Two  points  were  therefore  necessarily 
involved  in  the  decision  of  the  Federal  court:  1,  the.  effect  in 
Illinois  as  against  an  attaching  creditor  of  the  prior  mortgage  exe- 
cuted and  delivered  here,  and  2,  the  effect  of  the  Illinois  judicial 
proceedings.  The  doctrine  of  that  case  was  recognized  and  reiter- 
ated in  the  case  of  Hervey  v.  R.  L  Locotnotive  Works^  in  whicli 
Davis,  J.,  writing  the  opinion  and  referring  to  the  case  of  Green 
V.  Van  Buskirkj  5  and  7  Wall,  said:  '^  That  the  liability  of  prop- 
erly to  be  sold  under  legal  process  issuing  from  the  courts  of  the 
State  where  it  is  situated  must  be  determined  by  the  law  theiie 
rather  than  that  of  the  jurisdiction  where  the  owner  lives.  These 
decisions  rest  on  the  ground  that  every  State  has  the  right  to  regu- 
late the  transfer  of  property  within  its  limits,  and  that  whoever 
sends  property  into  it  impliedly  submits  to  the  regulations  concern- 
ing its  transfer  in  force  there,  although  a  different  rule  of  transfer 
prevails  in  the  jurisdiction  where  he  resides.  He  has  no  absolute 
right  to  have  the  transfer  of  property  lawful  in  that  jurisdiction 
respected  in  the  courts  of  the  State  where  it  is  found,  and  it  is 
only  on  a  principle  of  comity  that  it  is  ever  allowed.  But  this 
principle  yields  when  the  laws  and  policy  of  the  latter  State  con- 
flict with  those  of  the  former.*'  The  case  of  Guillander  v.  Hmoell 
was  in  all  respects  like  this,  except  there  the  property  was  attached 
by  a  creditor  who  resided  in  the  State  of  New  Jersey  where  the 
property  was  situated.     The  case  did  not  turn  upon  the  point  that 
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the  attaching  creditor  resided  in  New  Jersey,  but  upon  the  point 
that  the  assignment,  although  yalid  in  this  State,  was  void  under 
the  laws  of  that  State. 

There  was  no  law  which  forbids  these  defendants  going  into  the 
State  of  Pennsylvania  to  collect  their  claim  there  of  their  debtor. 
In  going  there  they  did  no  wrong  to  any  one,  and  did  not  violate 
the  legal  or  equitable  rights  of  any  one.  The  laws  of  this  State 
did  not  follow  them  into  that  State,  and  they  had  the  same  right 
to  enforce  payment  of  their  claims  out  of  the  property  of  the 
assignor  found  there,  and  as  to  them  belonging  to  him,  as  any  resi- 
dent  creditor  had.  A  foreign  creditor  has  the  same  rights  here 
against  the  property  of  his  non-resident  debtor  as  a  resident  eredi- 
tor  has,  and  so  we  held  in  Hibemia  Bh.  v.  Lascombej  supra.  In 
that  case  Danfobth,  J.,  said:  '^Once  properly  in  court  and 
accepted  as  a  suitor,  neither  the  law  nor  court  administering  the 
law  will  admit  any  distinction  between  the  citizen  of  its  own  State 
and  that  of  another.  Before  the  law  and  in  its  tribunals  there  can 
be  no  preference  of  one  over  the  other." 

The  case  of  Ockennan  v.  Oross^  supra,  is  not  an  authority  for  the 
plaintiff.  There  it  was  held  that  a  voluntary  assignment  by  a 
debtor  residing  in  Canada,  valid  by  the  laws  of  his  domicile,  and  not 
invalidated  by  any  law  of  this  State,  was  valid  here  and  operated 
to  transfer  the  assignor's  property  situated  here.  That  the  deci- 
sion would  have  been  different  if  the  assignment  had  been  in  con- 
travention of  our  laws  or  policy,  is  fully  recognized  in  the  opinion 
of  the  court.  The  case  of  Baghy  v.  Atlaniic,  Miss,  and  Ohio 
Railroad  Co.,  86  Penn.  St.  291,  cited  by  the  learned  counsel  for 
the  plaintiff,  is  not  analogous  to  this  case.  There  a  receiver  had 
been  appointed  in  the  State  of  Virginia  of  the  property  of  the 
railroad  company,  and  at  the  time  of  such  appointment  there  was 
due  to  it,  from  a  debtor  in  Pennsylvania,  a  certiiin  sum  of  money 
which  the  receiver  claimed.  But  after  his  appointment  a  creditor 
residing  in  Virginia  went  to  the  State  of  Pennsylvania  and  there 
commenced  suit  against  the  railroad  company  and  attached  the  debt 
due  it,  and  it  was  held  that  the  receiver  was  entitled  to  the  debt 
The  transfer  of  the  title  to  the  receiver  was  not  in  contravention 
of  any  law  of  Pennsylvania,  and  hence  it  was  held  that  as  against 
a  citizen  of  Virginia  bound  by  its  laws,  the  appointment  of  a 
receiver  binding,  upon  him  there  would,  by  comity,  be  held  to  be 
binding  upon  him  in  Pennsylvania.     In  Philson  v.  Barnes,  50 
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Penn.  St.  :230.  it  was  held  that  a  debt  due  to  a  non-resident  debtor 
was  bound  by  a  foreign  uttachment  issued  in  that  State,  notwith- 
standing a  previous  assignment  by  him  in  Maryland,  in  trust,  of 
all  his  estate  and  effects,  where  the  assignment  was  not  recorded 
within  the  county  in  which  the  debt  attached  was  due  as  required 
by  the  statute  of  Pennsylvania  above  quoted,  and  no  notice  of  the 
assignment  was  given  to  the  attaching  creditor.  There  the  attach- 
ing creditor  was  a  resident  of  Pennsylvania,  but  the  case  did  not 
turn  upon  that  point,  and  as  we  have  above  shown,  that  circum- 
stance could  make  no  difference. 

The  fact  that  these  defendants  had  merely  caused  the  property 
to  be  attached,  and  had  not  yet  recovered  judgment  and  caused 
the  property  to  be  sold,  does  not  in  principle  distinguish  this  case 
from  that  of  Oreen  v.  Van  Buskirk.  If  in  that  case  Oreen  had 
merely  caused  the  safes  to  be  seized  by  virtue  of  his  attachment, 
the  suit  subsequently  commenced  against  him  in  this  State  for  conver- 
sion would  have  had  the  same  foundation  and  the  same  defense.  The 
defendants  cannot  be  treated  as  tort  fecufors  here  for  acts  perfectly 
lawful  where  they  were  committed.  If  a  judgment  in  Pennsyl- 
vania would  have  protected  them,  then  the  attachments  will  protect 
them,  and  there  are  no  principles  of  law  or  equity  which  authorize 
any  court  in  this  State  to  restrain  them  from  proceeding  in  an 
orderly  and  lawful  way  to  reap  the  fruits  of  their  vigilance. 

We  conclude  therefore  that  the  property  of  the  assignor, 
situated  in  the  State  of  Pennsylvania,  was  liable  to  attachment 
there  at  the  suit  of  these  defendants,  notwithstanding  the  previous 
assignment  in  this  State,  and  that  the  courts  of  this  State  under 
the  Federal  Constitution  are  bound  to  respect  the  liens  of  the 
attachments  and  to  give  '*  full  faith  and  credit "  to  the  judicial  pro« 
ceedings  in  the  action  instituted  there. 

It  follows  from  these  views  that  the  judgment  should  be  affirmed 
with  costs. 

Judgment  affirmed^ 

All  concur. 
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(MN.  r.Mi.) 

Damagei — proximaU  cauie  —  negUgence, 

Bj  rettBon  of  a  defect  in  a  street,  the  plaintUPs  axle  was  br^Een  and  he  was 
dragged  over  the  daah-boaid.  He  procured  another  carriage,  and  drove  home 
Beveral  miles  in,  a  cold  rain.  His  evidence  showed  that  he  suffered  injury 
from  the  strain  and  shock.  The  defendant's  evidence  showed  that  his 
injuries  resulted  from  the  subsequent  exposure.  The  jury  found  that  they 
resulted  from  both,  ffeid,  that  a  recovery  was  justified,  whether  the  injuries 
proceeded  from  the  strain  and  shock  or  from  the  subsequent  exposure,  or 
both.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  ease.    The  plaintiff  had  judgment  at  the  triid  which  was 
recovered  at  General  Term. 

DeLancey  Nicholl,  for  appellant 

D.  J.  Dean,  for  respondent. 

Earl,  J.  This  action  was  commenced  to  -recoTer  damages  sus- 
tained by  the  plaintiff  from  personal  injuries  redeived  by  him  in 
consequence  of  a  defect  in  a  street  in  the  city  of  New  York.  He 
recovered  a  verdict  of  $25,000,  but  his  judgment  was  reversed  at 
the  General  Term  and  then  he  appealed  to  this  court 

The  reversal  of  the  General  Term,  as  appears  by  its  opinion,  was 
upon  the  sole  ground  that  the  duty  of  repairing  the  street,  at  the 
place  of  the  accident,  was  by  law  devolved  upon  the  park  depart- 
ment and  not  upon  the  city.  But  the  learned  counsel  for  the  city, 
in  his  argument  before  us,  also  made  other  objections  to  the  recov- 
ery which  must  be  considered. 

[Omitting  subordinate  questions.  ] 

The  accident  occurred  in  the  night  time  while  it  was  raining. 
When  the  plaintiff  drove  into  the  ditch  in  the  street  his  horses 
jumped,  the  axle  of  his  carriage  was  broken,  and  he  was  dragged 
partly  over  the  dash-board.  With  the  assistance  of  men  who 
came  to  his  help,  his  horses  were  taken  from  the  carriage,  and 
he  procured  another  carriage  and  harnessed  his  horses  to  that,  and 

•See  Cincinnati,  etc.,  Ji.  Co.  v.  Eaton,  ante,  179. 
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diroye  several  miles  to  his  home  with  his  wife,  sister  and  son.  To 
report  the  accident  to  the  police  station  near  by,  to  change  car- 
riages and  drive  to  his  home,  took  several  hours,  and  during  that 
time  he  was  exposed  to  the  cold  and  rain,  and  his  clothes  became 
perfectly  saturated  with  water.  He  was  not  that  night  aware  that 
he  had  sustained  my  injury,  and  the  next  morning  first  became 
sensible  of  the  paiu  in  his  back.  Upon  the  trial  the  plaintiff  gave 
evidenco  tending  to  show  that  the  diseases  from  which  he  was  suf- 
fering were  results  of  the  strain  and  shock  caused  by  his  being 
•dragged  over  the  dash-board;  and  the  defendant  gave  evidence 
tending  to  show  that  the  diseases  were  the  result  of  the  subsequent 
exposure  to  the  cold  and  rain.  The  judge,  in  his  charge  to  the 
jury,  left  it  to  them  to  determine  whether  the  injuries  of  which 
plaintiff  complained  were  the  proximate,  direct  result  of  the  acci- 
dent, and  upon  plaintiff's  request  he  charged  ''  that  whether  his 
personal  injuries  resulted  from  the  strain  experienced  by  him  in 
being  pulled  over  the  dash-board,  or  from  the  exposure  after  the 
accident,  the  defendant  is  still  responsible  for  the  injuries  from 
which  the  plaintiff  is  now  suffering,  provided  that  the  jury  shall 
find  that  the  plaintiff  was  without  negligence,  and  conducted  him- 
self with  ordinary  and  reasonable  care. "  To  this  charge  defendant's 
counsel  excepted.  The  judge  also  charged,  at  the  request  of  the 
defendant,  that  "  the  inquiry  is  whether  the  plaintiff's  conduct 
has  augmented  the  mischief ;  if  so,  as  the  law  is  inadequate  to 
apportion  the  wrong,  there  can  be  no  recovery ;  "  that  "no  puni- 
tive damages  can  be  recovered  against  the  city  in  this  action ;  if 
the  plaintiff  is  entitled  to  recover  at  all,  the  jury  can  only  award 
compensation  for  such  actual  pecuniary  loss,  and  pain,  and  suffering 
as  were  occasioned  by  the  accident ; "  that  **  the  plaintiff  was 
bound  to  use  ordinary  prudence  to  avoid  ill  effects  from  the  acci- 
dent as  well  before  as  after  the  accident,  and  if  the  exposure  to  the 
rain  and  wet  after  the  break-down  occasioned  the  present  injuries 
to  the  spine,  and  such  exposure  was  not  the  conduct  and  action  of 
a  prudent  man,  especially  in  view  of  his  ill  health,  arising  from  his 
throat,  then  the  defendant  would  not  be  responsible  for  it ;  "  that 
"  the  defendant  is  only  liable  for  such  damages  as  are  the  natural 
and  necessary  result  of  the  accident  in  question  ;  "  and  he  refused 
to  charge  as  a  part  of  this  request,  "  and  for  such  damages  as  might 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  plaint- 
iff and  defendant,  as  the  probable  result  of  the  accident,"  and  t) 
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this  refusal  defendant's  counsel  excepted.  He  also  charged  the 
following  request  of  the  defendant :  '^  If  you  find  that  the  defend- 
ant is  not  responsible  for  the  plaintiff's  present  suSerings,  within 
the  rules  which  I  have  just  laid  down,  and  yet  find  that  the  acci- 
dent was  the  result  of  the  defendant's  negligence,  the  plaintiff 
would  be  entitled  to  recover  for  such  pain  and  suffering  as  the  evi* 
dence  shows  to  be  the  natural  and  necessary  result  of  the  accident;  ** 
and  he  refused  to  charge  the  following  requests  of  the  defendant : 
''  Or  if  you  believe  that  such  spinal  sufferings^from  which  the  plaint- 
iff suffers,  arose  from  the  plaintiff's  standing  out  in  the  cold  and 
rain  for  an  hour,  or  an  hour  and  a  half,  after  the  break-down,  during 
which  time  the  plaintiff  says  he  got  wet  to  the  skin,  or  arose  from 
his  catching  cold  by  riding  home  in  his  wet  clothes,  and  if  you 
believe  that  it  was  not  occasioned  directly  by  the  rut  in  the  road, 
but  that  it  was  the  result  of  the  plaintiff's  own  voluntary  exposure 
then  I  charge  you  that  the  city  would  not  be  liable  therefor ; "  that 
*'it  the  plaintiff 's  personal  sufferings  were  occasioned  by  his  getting 
wet  to  the  skin,  from  standing  out  doors,  and  then  driving  home  in 
his  wet  clothes,  on  the  night  in  question,  then  I  charge  you  that 
the  defendant  would  not  be  liable  for  them."  To  these  refusals 
defendant's  counsel  excepted. 

The  defendant  also  requested  the  judge  to  charge  **  that  the 
spinal  injuries  from  which  the  plaintiff  now  suffers,  if  they  were 
occasioned  by  the  exposure  to  the  wet  following  the  accident,  as 
the  defendant  contends  they  were,  are  not  the  natural  and  neces- 
sary result  of  the  accident,  and  are  not  such  as  might  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  the  parties  as  the 
probable  outgrowth  of  the  accident,  and  therefore  in  the  contem- 
plation of  the  law,  the  defendant  is  not  liable  therefor."  The 
judge  declined  to  charge  this,  except  as  he  had  already  charged, 
and  the  defendant's  counsel  excepted. 

The  judge  submitted  written  questions  to  the  jury,  which  they 
answered  as  follows  :  First.  "  Are  the  spinal  difficulties,  from 
which  the  plaintiff  is  now  suffering,  the  direct  result  of  the  acci- 
dent— that  is,  the  breaking  of  the  axle,  and  his  falling  over  the 
dash-board  —  or  are  they  the  result  of  his  subsequent  exposure  to 
the  wet  or  cold, or  both?"  Answer  :  **  Of  both."  Second.  **  Was 
it  a  reasonably  prudent  action  for  the  plaintiff  to  remain  in  the 
street,  exposed  to  the  rain  and  cold  during  the  time  that  his  journey 
was  interrupted  on  the  night  of  the  accident?"    Answer :  "Yes.'' 
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Third.  *^  Was  it  a  reasonably  pnident  action  for  faim  to  resume  his 
journey,  and  drive  home  in  his  wet  clothing,  when,  as  he  says  ho 
was,  drenched  to  the  skin?*'  Answer:  "Yes."  Fourth.  "Did 
the  plaintiff's  exposure  tend  to  increase  or  consummate  whatever 
injury  he  received  by  the  breaking  of  the  axle  and  in  falling  over 
the  dash-board  ?  "    Answer  :  * '  Yes. " 

It  is  sometimes  said  that  a  party  charged  with  a  tort,  or  with  breach 
of  contract,  is  liable  for  such  damages  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the  time, 
or  with  such  damage  as  may  reasonably  be  expected  to  result,  under 
ordinary  circumstances,  from  the  misconduct,  or  with  such  damages 
as  ought  to  have  been  foreseen  or  expected  in  the  light  of  the  attend- 
ing circumstances,  or  in  the  ordinary  course  of  things.  These  various 
modes  of  stating  the  rule  are  all  apt  to  be  misleiiding,  and  in  most 
cases  are  absolutely  worthless  as  guides  to  the  jury.  Leonard  v.  N. 
Y.y  etcy  Tel  Oo,,  41 N.  Y.  544;  b.c.,  1  Am.  Rep.  446.  Parties  when  they 
make  contracts  usually  contemplate  their  performance  and  not  their* 
breach,  and  the  consequences  of  a  breach  are  not  usually  in  their 
minds,  and  it  is  useless  to  adopt  auction  in  any  case  that  they  were. 
When  a  party  commits  a  tort  resulting  in  a  personal  injury  he  cannot 
foresee  or  contemplate  the  consequences  of  his  tortious  act.  He 
may  knock  a  man  down,  and  his  stroke  may  months  after  end 
in  paralysis  or  in  death  —  results  which  no  one  anticipated  or 
could  have  foreseen.  A  city  may  leave  a  street  out  of  repair,  and 
no  one  can  anticipate  the  possible  accidents  which  may  happen  or 
the  injuries  which  may  be  caused.  Here  nothing  short  of  Omni- 
science could  have  foreseen  for  a  minute  what  the  result  and  effect 
of  driving  into  this  ditch  would  be.  Even  for  weeks  and  months 
after  the  accident  the  most  expert  physicians  could  not  tell  the  ex- 
tent of  the  injuries. 

The  true  rule  broadly  stated  is  that  a  wrong-doer  is  liable  for  the 
damages  which  he  causes  by  his  misconduct.  But  this  rule  must 
be  practicable  and  reasonable,  and  hence  it  has  its  limitations. 
A  rule  to  be  of  practicable  value  in  the  administration  of  the  law 
must  be  reasonably  certain.  It  is  impossible  to  trace  any  wrong  to 
all  its  consequences.  They  may  be  connected  together  and  involved 
in  an  infinite  concatenation  of  circumstances.  As  said  by  Lord 
Bacon,  in  one  of  his  maxims  (Bac.  Max.  Seg.  1) :  "It  were  infi- 
nite for  the  law  to  judge  the  cause  ol  causes,  and  their  impulsion 
one  of  another  ;  therefore  it  contenteth  it.self  with  the  immediate 
V0L.XLVIII— 79 
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cause,  and  judgeth  of  acts  by  that  without  looking  to  any  further 
degree."  The  best  statement  of  the  rule  is  that  a  wrong-doer  is 
responsible  for  the  natural  and  proximate  consequences  of  his  mis- 
conduct, and  what  are  such  consequences  must  generally  be  left^ 
for  the  determination  of  the  jury.  Milwaukee  £  St.  P.  R.  Co,  v. 
Kellogg,  94  TJ.  S.  469.  We  are  therefore  of  opinion  that  the  judge 
did  not  err  in  refusing  to  charge  the  jury  that  the  defendant  was 
liable  "  only  for  such  damages  as  might  reasonably  be  supposed  to 
to  have  been  in  the  contemplation  of  the  plaintiff  and  defendant 
as  the  probable  result  of  the  accident." 

The  judge  charged  the  jury  that  the  defendant  was  liable  to  the 
plaintiff  even  if  the  disease  from  which  he  suffered  were  solely  due 
to  his  exposure  to  the  cold  and  rain  after  the  accident,  provided  he 
was  free  from  fault  and  negligence  in  the  exposure.  I  am  inclined  to 
think  that  there  was  no  error  in  this  portion  of  the  charge.  The  ex- 
posure was  the  direct  and  proximate  result  of  the  accident.  The 
plaintiff  and  his  family  were  unavoidably  forced  from  his  carriage 
into  the  rain  and  cold  by  the  accident,  and  were  thus  exposed  to 
those  elements  in  consequence  of  defendant's  wrong.  It  was  iu 
the  night  time,  and  they  could  not  remain  in  the  carriage,  and  he 
could  not  avoid  the  rain.  He  was  bound  to  exercise  reasonable 
prudence  in  taking  care  of  himself  and  avoiding  the  consequences 
of  the  wrong  done.  He  had  the  option  to  stand  in  the  street 
where  the  accident  had  placed  him  or  to  go  home,  exercising  reason- 
able prudence  and  the  best  judgment  he  had.  There  is  thus  such  a 
direct  connection  between  the  accident  and  the  exposure  as  to  make 
the  defendant  liable  for  the  latter.  It  must  however  be  admitted 
that  there  is  considerable  authority  in  opposition  to  these  views. 
Hobbs  V.  L.  &  S.  W.  R.  Co,,  L.  R.,  10  Q.  B.  Ill ;  McMahon  v. 
Field,  44  L.  T.  [X.  S.]  Ch,  Div.  175  ;  Waller  v.  M.  G.  W.  Railway 
Co,,  L.  R,  2  Ir.  145 ;  Pullman  Palace  Car  Co.  v.  Barker,  4  Colo. 
344;  s.  c,  34  Am.  Rep.  89;  Indianapolis,  etc.,  R.  Co.  v.  Birney, 
71  HI.  391 ;  Francis  v.  St.  L.  Transfer  Co.,  5  Mo.  App.  7.  But 
the  views  expressed  are  not  condemned  by  any  authority  in  this 
State,  and  are  fairly  sustained  by  the  cases  of  Williams  v.  Vander-^ 
biU,  28  N.  Y.  217,  and  Ward  y!  VanderbiU,  4  Abb.  Ct.  App.  Dea 
521. 

But  even  if  the  portion  of  the  charge  just  referred  to  was  erro- 
neous, it  was  entirely  harmless,  as  the  jury  found  that  the  diseases 
from  which  the  plaintiff  suffered  were  the  direct  result  both  of  the 
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accideat  (the  broking  of  the  axle  and  hia  fallitig  oyt^r  the.  dash-, 
board)  and  the  subsequent  exposure,  and  that  the  effept  of  the  eiH^ 
posdre^w^siraplj^^^tQMnorease and. aggravate  the  injury  received 
from  the  accident.  The  jury  found  that  the  plaintiff  wa9  blametei^y 
for  the  subsequent  exposure,  and  therefore  so  far  as  that  operated 
in  causing  injury  to  the  plaintiff/it  was  a  cause  for  which  he  was 
not  responsible.  There  were,  according  to  the  finding  of  the  jury, 
two  causes  operating  to  produce  plaintiff's* injuries,  each  of  which 
was  essential  to  produce  the  results.  The  accident  without  the  ex- 
posure and  the  exposure  with6ut  the  accident  would  not  have  caused 
them.  This  case  then  comes  within  the  principle  decided  in  Rittg  v. 
Ciiy  of  CohoeSf  77  N.  Y.  83;  s.  c,  33  Am.  Rep.574,  where  it  was  said: 
''  When  two  causes  combine  to  produce  an  inj.ury  to.a  traveller  upcHii 
a  highway,  both  of  which  are  in  tlieir  nature  proximate  —  one  beiog 
a  culpable  defect  in  the  highway;  and  the  other  some  occurrence 
for  which  neither  party  is  responsible  —  the  municipality  is  liable, 
provided  the  injuvy  would  not  have  been  sustained  but  for  such  df^'- 
feet ;"  and ''  wnen  several  proximate  causes  contribute  to  an  accident 
and  each  is  an  efficient  cause,  without  the  operation  of  which  the 
accident  would  not  have  happened,  it  may  be  attributed  to  all  or 
any  of  the  causes  ;  but  it  cannot  be  attributed  to  a  cause  unless 
without  its  operation  the  accident  would  not  have  happened." 
Here,  as  I  understand  the  findings  of  the  jury,  the  plaintiff's  in- 
juries would  not  have  been  suffered  but  for  the  strain  and  shock  of 
the  accident.  While  both  causes  were  proximate,  that  was  the 
nearest  and  most  direct.  Still  further.  It  was  certainly  impossible  •. 
for  the  plaintiff  to  prove,  or  for  the  jury  to  find,  how  much  of  the 
injury  was  due  to  either  cause  alone.  It  was  wholly  impossible  to 
apportion  the  damage  between  the  two  causes.  ShaAl  this  difficulty  • 
deprive  the  plaintiff  of  all  remedy  ?  We  answer  no.  The  wrong: 
of  the  defendant  placed  the  plaintiff  in  this  dilemma,  and  it  cannot 
complain  if  it  is  held  for  the  entire  dainage. 

We  have  thus  examined  with  the  care  which  the  importance  of 
this  case  seems  to  demand  the  principal  questions  involved  upon 
this  appeal.  There  are  some  other  exceptions  noticed  in  the  brief 
of  the  learned  counsel  for  the  city,  but  they  are  not  of  sufficient  im- 
portance to  require  discussion  here.  They  do  not  seem  to  be  much; 
relied  on  and  clearly  point  to  no  errbr. 

The  order  of  the  General  Term,  reversing  the  judgment  and  grant-* 
ing  a  new  trial  should  be  reversed  and  the  judgment  entered  upon 
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the  yerdict  should  be  alBrmed,  with  costs  of  the  appeal  to  the 
Qenenl  Term  and  to  this  court 

Order  rw9r$Bd  amdjudgmmU  aJkmML 
AU  concur. 


KOHK  T.  KoSHLUk 

(9tN.  T.Stt.) 
LoUmjf — uikatiinat — foreiffn  bandi  tsMpfiJMt. 

The  Aastrlsn  goyenunent,  to  obtain  a  Iomi,  iasaed  bonds  for  prindpal  and 
interest,  and  snj  prise  in  money  which  the  holder  might  become  entitled  to 
under  a  drawing  to  be  had  as  provided  thesein.  HM,  not  an  illegal  lotteij.* 

ACTION  for  double  the  amount  paid  for  a  lottery  ticket.    The 
opinion  states  the  case.     The  defendant  had  judgment  at  the 
trialy  which  was  reyersed  at  General  Term. 

Benno  Loewetfy  for  appellant. 

Leo  Ooldmarky  for  respondent. 

MiLLBBy  J.  The  plaintiff  claimed  to  recover  in  this  action  double 
the  amount  paid  by  him  for  a  bond  issued  by  the  authority  of  the 
goTernment  of  Austriai  which  he  purchased  of  the  defendant,  and 
which  it  is  alleged  purported  on  its  face  to  be  a  share  or  interest  in 
and  to  a  certain  illegal  lottery,  and  a  certificate  of  the  said  share 
or  interest  therein  describing  the  same.  The  complaint  alleges  that 
the  action  accrued  against  the  defendant  under  and  by  virtue  of  the 
violation  of  the  provisions  of  section  32  of  article  4  of  title  8  of 
part  1,  chapter  20  of  the  Revised  Statutes  (2  R.  S.  [6th  ed.]  923), 
which  declares  as  follows  :  '^  Any  person  who  shall  purchase  any 
share,  interest,  ticket,  certificate  of  any  share  or  interest,  or  part  of 
a  ticket,  or  any  paper  or  instrument  purporting  to  be  a  ticket  or  share 
or  interest  in  any  ticket,  or  purporting  to  be  a  certificate  of  any 
share  or  interest  in  any  ticket,  or  in  any  portion  of  any  illegal  lot- 
tery, may  sue  for  and  recover  double  the  sum  of  money  and  double 
the  value  of  any  goods  or  things  in  action  which  he  may  have  paid 

*  See  HudeUon  y.  State,  ante,  171. 
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or  deliyered  in  consideration  of  such  purchase^  with  doable  costs 
of  suif  The  bond  in  question  provides  for  the  payment  of  the 
sum  of  100  guildenby  the  Austrian  goYemment  in  accordance  with 
the  conditions  indorsed  on  the  back  of  the  same,  together  with  one- 
fifth  part  of  any  such  sum  as  may  be  allotted  to  the  prize  number 
of  the  bond,  which  sum  must  amount  to  at  least  120  guilden  with 
interest  as  proyided. 

Under  the  rules  and  regulations  indorsed  on  the  bond,  relating 
to  the  drawing  and  redemption  of  the  bonds,  of  which  the  one  in 
question  constituted  a  part,  proyision  is  made  for  the  drawing  of  the 
bonds  by  a  division  into  series,  and  the  drawing  of  a  certain  number 
of  series  tickets  to  be  deposited  in  a  wheel  to  await  the  drawing  of  the 
prize  numbers.  At  a  time  named  a  drawing  is  to  be  had  from  the 
series  numbers,  and  provision  is  also  made  for  the  drawing  of  the 
prize  numbers  deposited  )n  another  and  separate  wheel,  and  the  last- 
named  drawing  designates  the  numbers  which  are  entitled  to  prizes, 
which  prizes  vary  from  600  guilden  to  300,000  guilden.  Under 
the  terms  of  the  loan,  for  which  the  bonds  were  issued,  the  holder 
is  entitled  to  receive  his  principal  and  interest  and  a  premium  of 
twenty  per  cent,  and  what  is  termed  a  prize,  if  by  the  drawing  pro- 
vided for  he  becomes  entitled  to  the  same.  The  bonds  referred  to 
were  issued  by  the  Austrian  government  for  the  purpose  of  obtain- 
ing a  loan  of  money,  and  the  holders  or  owners  receive  the  same 
upon  payment  of  the  amount  of  principal  therein  named  or  of  the 
market  value  thereof.  The  evident  object  and  purpose  of  the  gov- 
ernment in  issuing  the  bonds  was  to  obtain  money  for  its  own  use 
and  benefit.  According  to  the  true  interpretation  of  the  instru- 
ment the  government,  upon  receiving  the  money,  promises  to  pay 
the  principal,  interest  and  premium  named,  and  in  addition,  any 
sum  which  may  be  drawn  by  the  holder  of  the  bond  in  accordance 
with  the  rules  and  regulations  indorsed  thereon.  This  additional 
sum  depends  upon  a  contingency  which  is  to  be  decided  by  lot  or 
chance.  Independent  of  this  the  amount  and  the  terms  are  fixed 
by  the  conditions  of  the  bond.  The  substance  of  the  transaction 
relates  to  a  loan  of  money  to  the  government  and  the  provision 
made  for  its  payment.  This  is  the  main  object  and  purpose  for 
which  authority  was  given  to  issue  the  bonds,  and  they  were  dis- 
posed of,  evidently  having  this  in  view.  The  provision  by  which 
upon  a  certain  contingency  the  holder  of  the  bond  might  receive 
an  additional  sum  was  no  doubt  an  inducement  held  out  for  the 
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purpose  of  obtaining  money  on  the  same^  but  it  did  not  constitute 
the  main  feature  and  the  substance  of  the  transaction  between  the 
goyemment  and  the  purchaser  of  the  bond.  It  was  a  mere  append^ 
age  and  an  incident  to  its  main  purpose  by  means  of  which  the 
holder  might  by  chance  receiye  a  larger  sum  than  the  principal  and 
interest  which  the  bond  itself  provided  for. 

In  loaning  money  upon  these  bonds  the  holder  thereof  ran  no 
risk  of  loss,  if  the  principal  and  interest  were  paid,  and  he  took  the 
chance^  which  might  arise  in  case  it  should  be  determined  by  lot 
that  his  bond  was  entitled  to  a  larger  sum  than  the  principal,  in- 
terest and  premium,  which  he  was  sure  to  get  in  any  event.  While 
this  latter  privilege  depended  upon  chance,  it  cannot,  we  think,  be 
held,  upon  any  sound  theory,  that  it  converted  bonds  into  the  lottery 
tickets,  and  imparted  to  the  loan  which  was  made  thereon  the 
character,  object  and  accompaniments  of  a  mere  lottery  scheme. 
The  purchase  and  sale  of  bonds,  stocks  and  other  securities  are 
often  matters  of  chance  as  to  the  value  of  the  securities.  Prices  in 
these  fluctuate;  sometimes  they  may  be  bought  at  par,  and  some- 
times they  command  a  premium.  A  purchaser  at  par,  takes  the 
chances  of  a  rise  in  the  value,  or  of  a  reduced  valuation  if  he  par- 
chases  at  any  price.  Here  the  purchaser  ran  the  risk  of  a  deterio- 
ration beyond  the  price  named,  and  took  the  chance  of  a  rise  if  by 
lot  the  bond  which  he  held  became  entitled  to  it.  In  both  cases 
the  value  is  a  matter  of  chance,  and  in  neither  can  it  be  said,  be- 
cause it  depends  upon  chance,  that  this  chance  constitutes  a  lottery. 
The  same  remarks  will  apply  to  other  securities  which  have  a  valua- 
tion which  depends  upon  constant  changes  in  the  market.  In 
many  instances  the  value  of  securities  of  corporations  may  depend 
upon  some  chance  which  is  annexed  to  the  terms  provided  for  the 
issue  of  the  same.  A  proposition  is  made  for  the  sale  of  bonds  by 
some  corporate  body,  and  subscriptions  made  therefor.  The  series 
of  bonds  and  the  times  when  payable  are  to  be  determined  by 
chance,  and  their  value  may  depend  upon  the  time  they  have  to 
run.  It  cannot  well  be  said  that  a  subscriber  who  takes  the  chance 
of  drawing  by  lot  a  bond  for  a  long  time,  which  commands  a 
higher  price  than  one  for  a  shorter  period,  purchases  a  lottery 
ticket,  and  that  the  corporation  that  issued  it  is  engaged  in  a  lot- 
tery enterprise.  This  rule  might  well  apply  to  the  drawing  of  a 
scries  of  bonds  from  a  wheel,  and  to  the  drawing  of  an  additional 
amount  by  lot  by  any  of  the  holders  of  that  series.     It  cannot,  we 
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thinks  be  said  that  a  loan  made  with  a  view  of  obtaining  money  to 
cany  on  the  goyernment  of  a  nation,  and  which  contains  a  provi- 
sion by  which  the  amount  can  be  increased  as  to  a  portion  of  it 
npon  a  contingency  named  therein,  constitutes  a  lottery  scheme, 
and  is  in  violation  of  the  Constitition  and  laws  of  this  State  pro- 
hibiting lotteries,  and  of  the  statute  cited. 

In  Hull  V.  Ruggles,  56  N".  Y.  427,  a  lottery  is  defined  as  follows : 
'^  Where  a  ]>ecuniary  consideration  is  paid,  and  it  is  determined  by 
lot  or  change,  according  to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  have  for  it  — 
that  is  a  lottery."  A  similar  definition  is  given  of  a  lottery  in  sec- 
tion 323  of  the  Penal  Code. 

Lotteries,  which  are  the  subject  of  condemnation  under  the  Con- 
stitution and  laws  of  this  State,  are  schemes  where  money  is  paid 
for  the  chance  of  receiving  money  in  return.  As  a  general  rule 
the  money  thus  paid,  in  case  a  prize  is  not  drawn,  is  lost  and  no 
return  had  for  the  same.  The  purchaser  may  draw  a  prize  or  may 
draw  a  blank,  and  he  thus  hazards  what  he  has  paid  upon  the 
chances,  incident  to  a  dmwing  by  lot.  The  evils  attending  a  sys- 
tem of  lotteries,  and  against  which  the  laws  of  this  State  are  aimed, 
consist  in  the  risk  which  people  are  willing  to  take  in  hazarding 
their  money  with  a  chance  of  losing  the  same  without  any  or  but 
very  little  benefit  or  advantage  whatsoever  and  with  but  a  remote 
prospect  of  gain.  This  was  a  species  of  gambling  which  inflicted 
serious  injury  upon  certain  classes  of  the  community  which 
prompted  the  prohibition  of  lotteries  in  the  Constitution  of  this 
State,  and  the  enactment  of  severe  laws  against  their  operation. 

A  government  bond,  of  the  character  of  the  one  which  is  involved 
in  this  action,  does  not  come  within  the  mischief  intended  to  be 
remedied,  or  within  the  scope  and  purpose  of  the  enactments  against 
lotteries.  Such  an  instrument  is  not  named  nor  is  it  within  the 
purview  of  the  statute  or  the  intention  of  the  law  makei*s.  These 
bonds  have  been  issued  by  several  of  the  governments  of  other 
countries,  and  in  no  sense  can  they  be  regarded  as  being  within  the 
inhibition  of  the  statutes  of  this  State,  which  were  intended  to  sup- 
press lotteries  and  to  prevent  citizens  from  indulging  in  this  species 
of  gambling.  The  bond  in  question  was  an  evidence  of  debt  and 
a  public  security  of  a  foreign  government,  exposed  for  sale  tho 
same  as  other  securities  upon  which  money  is  loaned,  and  its  sale 
did  not  violate  the  provisions  of  the  statute  already  cited.     It  was 
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not  raffled  for  or  distributed  by  lot  or  chance,  and  it  cannot  be  said 
that  the  purchase  of  the  same  by  the  plaintiff  was  withm  the  pro- 
visions of  section  22  of  .1  Revised  Statutes,  665.  Norwaatheiasne 
of  the  bond  or  its  sale  a  gift  enterprise  within  the  provisions  of  the 
Penal  Code  already  cited. 

We  think  that  the  General  Term  erred  m  reversmg  the  judg- 
ment entered  upon  the  referee's  report,  and  its  order  should  be  re- 
versed, and  the  judgment  entered  on  such  report  affirmed. 

All  concur,  except  Finch,  J.,  dissenting. 

Order  reversed  and  judgment  affirmed. 

Judgmeni  afirmni. 


PuBDT  V.  Rochester  Priktin-o  Ookpavt. 

iM  N.  Y.  871.) 
LSbd — of  coroner  and  phyrieian  — what  u  not. 

The  defendant  published  a  newspaper  article  stating  in  snbstanoe  tbafttlie 
bodjT  of  a  man,  apparently  frozen  to  death,  had  been  found  in  a  highway . 
that  the  plaintiff  as  coroner  was  proceeding  to  hold  an  inquest  on  it,  when 
a  physician,  after  a  careful  examination,  pronounced  tlie  man  alive,  and  after 
some  twenty-four  hours'  labor  restored  him  to  consciousness.  The  plaintiff 
was  also  a  physician,  but  the  article  said  nothing  of  his  professional  charac- 
ter.   Held,  not  actionable  per  $e. 

ACTION  for  libel  in  publishing  the  following  article  in  a  news- 
paper : 

'^  A  Narrow  Escape  from  beiko  Buried  Aliyb. 

'^  A  well-to-do  farmer  found  stifF  and  cold  by  the  road  side — 
he  is  supposed  to  have  been  frozen  to  death  —  a  coroner  takes 
charge  of  the  case  and  impanels  a  jury  —  the  inquest  interrupted 
by  a  physician  who  declares  the  man  to  be  alive — animation  re- 
stored. 

^ '  About  nine  o'clock  last  Friday  morning  a  stiffened  body  was 
found  in  the  highway  opposite  the  residence  of  John  Morehouse, 
about  two  miles  north  of  Seneca  Falls.  To  all  appearances  the 
man  was  frozen^  the  limbs  were  rigid^  the  face  was  pale,  the  eyes 
had  a  glassy  look  and  there  were  no  signs  of  life.     .Mr.  Morehouse 
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placed  the  supposed  corpse  in  a  wagon  and  conveyed  it  to  Seneca 
Ealls,  where  he  delivered  it  to  the  police.  It  was  placed  in  Mr. 
Metcalf  s  store  and  Coroner  Pnrdy  was  notified.  A  case  of  this 
kind  always  attracts  a  crowd.  The  people  gathered  and  scanned 
the  face  of  the  supposed  dead  man.  Every  one  pronounced  him 
dead  —  frozen  to  death.  He  was  recognized  as  John  HammcU,  a 
farmer  living  two  and  a  half  miles  south  of  the  village.  He  had 
started  for  home  the  night  before,  but  apparently  became  bewildered 
and  went  north  instead  of  south.  About  ten  o'clock  some  one 
knocked  at  Mr.  Morehouse's  door  and  asked  for  a  drink  of  water. 
The  family  had  retired,  and  supposing  the  stranger  to  be  a  tramp, 
he  was  told  that  the  well  was  outside  and  he  could  help  himself. 
This  is  supposed  to  have  been  Hammell,  who  was  found  near  by 
next  morning.  Coroner  Purdy  arrived,  summoned  a  jury  and  began 
to  inquire  according  to  law  how  and  by  what  means  the  man  then 
and  there  lying  dead  came  to  his  death.  Dr.  Lester  looked  at  the 
Bupposed  remains  and  after  a  careful  examination  said  the  man  was 
alive.  They  laughed  at  him,  but  he  insisted  so  strongly  that  life 
was  still  within  the  stiffened  body,  that  Nicholas  Durnir,  a  brother- 
in-law  of  the  deceased,  caused  the  body  to  be  removed  to  his  store. 
The  coroner's  inquest  was  then  interrupted  and  the  inquest, 
and  perhaps  a  funeral,  was  averted.  It  was  about  eleven  a.  m. 
that  Dr.  Lester  commenced  his  work  of  restoring  life.  Between 
two  and  three  in  the  afternoon  he  was  enabled  to  pry  open  his 
patient's  mouth  and  administer  some  hot  sling.  Soon  after  the 
eyes  opened  and  closed,  and  the  physician  felt  sure  of  hifl^case, 
while  those  who  had  contended  that  the  man  was  dead  were 
satisfied  of  their  error.  About  seven  o'clock  in  the  evening  he 
showed  more  signs  of  life  and  seemed  to  make  an  effort  to  speak. 
He  remained  unconscious  however  until  about  four  o'clock  Satur- 
day morning,  when  he  aWoke  as  from  a  long  dream.  He  could 
not  remember  the  past  however ;  knew  that  he  started  from 
home,  but  all  after  that  was  a  blank.  By  nine  o'clock  Satur- 
day morning  consciousness  was  fully  restored ;  and  although  his 
fingers,  toes,  nose  and  ears  are  badly  frozen,  he  will  recover.  He 
was  removed  to  his  home  Saturday  afternoon.  Mr.  Hammell  can 
thank  Dr.  Lester  for  the  fact  that  the  coroner's  jury  did  not  return 
a  verdict  that  he  came  to  his  death  from  exposure ;  that  he  was  not 
placed  in  a  coffin  and  buried  alive,  and  that  his  family  and  friends 
were  not  called  upon  to  mourn  his  unfortunate  death." 
Vol.  XLVIII  — 80 
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.    The  defendant  had  judgment  at  trial,  reversed  at  General  Temt 

John  Van  Vaorhis,  for  appellant. 

Peter  H,  Van  Auken,  for  respondent 

.  Danfobth,  J.  The  learned  counsel  for  the  plaintiff  conoeded, 
upon  the  argument,  that  no  paragraph,  phrase  or  particular  por- 
tion of  the  article  could  be  pointed  to  as  libellous,  and  we  are  unable 
to  find  in  the  words  used  or  the  general  scope  of  the  publication 
any  slanderous  or  defamatory  meaning,  nor  do  we  perceiye  that  it 
is  susceptible  of  any  construction  which  would  make  the  words 
actionable.  It  appears  from  the  complaint  and  eyidence  that  the 
plaintiff  was  by  profession  a  physician  and  by  office  a  coroner.  In 
the  article  complained  of  he  is  referred  to  in  the  latter  capacity 
only,  and  nowhere  can  be  found  a  word  or  suggestion  from  which 
the  most  astute  inquirer  could  infer  that  he  had  aiiy  other  than  that 
public  occupation.  As  the  language  used  did  not  relate  to  his  pro- 
fession in  any  way,  so  as  to  his  office  of  coroner,  it  exhibits  on  his 
part  a  prompt  and  efficient  performance  of  its  duties,  and  it  is  im- 
possible to  see  how  any  person  reading  it  could  ascribe  to  the  words 
used  a  defamatory  meaning,  or  without  the  innuendo,  apply  them 
to  the  plaintiff  in  his  professional  capacity,  and  there  is  no  evidence 
that  such  application  was  intended. 

The  case  of  Sanderson  v.  Caldwell,  46  N.  Y.  398;  s.  c,  6  Am.  Rep. 
105,  is  cited  by  the  respondent,  but  it  is  not  any  authority  against  this 
view.  #  There  the  plaintiff  was  not  only  in  fact,  a  lawyer  engaged 
in  the  practice  of  his  profession,  but  the  libel  spoke  of  him  as 
collecting  claims  of  soldiers  and  sailors  against  the  government — 
a  professional  act  —  and  it  was  thought  to  be  a  just  inference  that 
the  injurious  words  used  by  the  defendant  related  to  him  in  that 
character.  Here  it  is  quite  otherwise.  There  is  nothing  to  show 
that  the  words  were  so  spoken  of  the  plaintiff.  They  do  not  charge 
him  with  doing  any  act  whatever  as  a  physician,  nor  were  they 
spoken  of  him  in  his  business  as  such. 

In  Oakley  v.  Farringtoiiy  1  Johns.  Oas.  130;  1  Am.  Dec.  107,  the 
plaintiff  was  a  justice  of  the  peace,  and  sued  the  defendant  because 
the  latter  called  him  a  '' damned  rogue."  In  Van  Tassel  \.  Capron, 
1  Denio,  250,  the  plaintiff  was  a  magistrate  also,  and  sued  because 
the  defendant  had  charged  him  as  one  who  had  combined  with 
others  to  cheat  strangers.     In  the  first  the  plaintiff  was  nonsuited^ 
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and  in  the  last  a  demurrer  to  the  complaint  was  sustained  for  the 
reason  that  the  words  did  not  touch  the  plaintiff  in  his  office. 

So  in  the  case  before  us.  The  plaintiff  was  not  spoken  of  as  a 
physician ;  he  was  not  described  as  acting  as  such  on  the  occasion 
in  question^  and  if  we  assume^  with  the  plaintiff's  counsel  —  as  I 
cannot  in  fact  concede — that  the  language  of  the  defendant  could 
in  any  connection  be  deemed  actionable^  it  is  not  so  here. 

It  follows  that  the  case  was  properly  disposed  of  at  the  Circuit. 
The  appeal  therefore  was  well  taken,  and  the  order  of  the  General 
Term  should  be  reversed,  and  the  defendant  have  judgment  upon 
the  verdict. 

Order  reversed  and  judgment  accordingly. 

All  concnr. 


People  v.  Mullbb. 

(96  N.  Y.  406.) 
OrimituU  law  —  evidence — opinions  as  to  obscene  pttbUcation, 

On  the  trial  of  an  indictment  for  selling  obscene  photographs,  opinions  of 
artistic  experts  on  the  question  of  obscenitjr  are  incompetent. 

CONVICTION  of  selling  obscene  photographs.     The  opinion 
states  the  case. 

John  D.  Ibwnsendf  for  appellant. 

John  Vincent,  for  respondent.  « 

Akdrews,  J.  The  first  count  in  the  indictment  charges  the  de- 
fendant was  selling  indecent  and  obscene  photographs,  representing 
nude  females  in  lewd,  obscene,  indecent,  scandalous  and  lascivious 
attitudes  and  postures,  and  the  second  count  charges  him  with  hav- 
ing in  his  possession  divers  lewd,  scandalous,  obscene  and  indecent 
photographs  of  the  same  character,  with  intent  to  sell  the  same. 
Section  317  of  the  Penal  Code  declares,  among  other  things,  that  a 
person  who  sells,  lends,  gives  away,  or  offers  to  give  away,  or  shows; 
or  has  in  his  possession  with  intent  to  sell,  or  give  away,  or  to  show» 
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or  advertifiesi  or  otherwiae  offers  for  loan,  gift,  sale,  or  diBtribation« 
an  obscene  or  indecent  book,  writing,  paper,  picture,  drawing  or 
photograph,  is  gailtj  of  a  misdemeanor.  The  eyidence  on  the  trial 
in  support  of  the  indictment  related  to,  nine  photographs  produced 
before  the  jury,  which  were  proved  to  have  been  sold  by  the  de- 
fendant in  the  ordinary  course  of  his  employment  as  a  clerk  in  a 
store  for  the  sale  of  books,  pictures  and  photographs,  in  the  city  of 
New  York.  The  record  contains  no  special  description  of  the 
photographs,  except  that  it  appears  that  they  represented  nude 
females,  and  were  photographic  copies  of  paintings  which  had  been 
exhibited  in  the  Salon  in  Paris,  and  one  of  them  at  the  centennial 
exhibition  in  Philadelphia,  and  that  among  them  were  pictures 
designated  '^  La  Asphjrxie,"  ''  After  the  Bath,"  and  **  La  Baigneuae.'* 

The  jury  by  their  yerdict  of  guilty  necessarily  found  that  the 
photographs  were  obscene  and  indecent.  The  exhibits  were  pro- 
duced  on  the  argument  of  the  appeal  at  the  General  Term,  and 
the  court  in  its  opinion  expressed  its  concurrence  with  the  finding 
of  the  jury,  saying  that  they  might  very  well  have  found  that  the 
photographs  were  both  indecent  and  obscene.  They  were  not  pro- 
duced in  this  court,  and  we  are  unable  to  pass  upon  the  question  of 
their  obscenity  or  indecency  from  an  inspection  of  the  pictures  them- 
selves.  If  the  defendant's  counsel  desired  to  insist  in  this  court 
that  the  photographs  were  not  in  fact  indecent  or  obscene,  and  that 
this  appeared  from  the  photographs  themselves,  and  that  the  find- 
ing of  the  jury  was  therefore  without  evidence  to  support  it,  it  was 
his  duty  to  have  furnished  them  as  a  part  of  the  record,  or  to  have 
insisted  upon  their  production  by  the  district  attorney.  Upon  the 
case  as  presented  we  must  assume  that  the  pictures  were  of  the 
character  described  in  the  indictment. 

But  exceptions  Y^ere  taken  by  the  defendant  on  the  trial  which 
render  it  necessary  to  consider  to  some  extent  the  scope  of  the 
statute,  the  method  of  trying  the  issue  of  obscenity  and  indecency, 
and  the  relevancy  of  proof  of  an  innocent  intent  on  the  part  of  a 
defendant  charged  with  a  violation  of  the  statute.  It  is  to  be  ob- 
served that  the  statute  does  not  undertake  to  define  obscene  or 
indecent  pictures  or  publications.  But  the  words  used  in  the  statute 
are  themselves  descriptive.  They  are  words  in  common  use,  and 
every  person  of  ordinary  intelligence  understands  their  meaning, 
and  readily  and  in  most  cases  accurately  applies  them  to  any  object 
or  thing  brought  to  his  attention  which  involves  a  judgment  as  to 
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the  quality  indicated.  It  does  not  require  an  expert  in  art  or  litera^ 
ture  to  determine  whether  a  picture  is  obscene  or  whether  printed 
words  are  offensive  to  decency  and  good  morals.  These  are  matters 
which  fall  withiji  the  range  of  ordinary  intelligence^  and  a  jury 
does  not  require  to  be  informed  by  an  expert  before  pronouncing 
upon  them.  It  is  eyident  that  mere  nudity  in  painting  or  sculp- 
ture is  not  obscenity.  Some  of  the  groat  works  in  painting  and 
sculpture,  as  all  know,  represent  nude  human  forms.  It  is  a  false 
delicacy  and  mere  prudery  which  would  condemn  and  banish  from 
sight  idl  such  objects  as  obscene,  simply  an  account  of  their  nudity. 
If  the  test  of  obscenity  or  indecency  in  a  picture  or  statue  is  its 
capability  of  suggesting  impure  thoughts,  then  indeed  all  such 
representations  might  be  considered  as  indecent  or  obscene.  The 
presence  of  a  woman  of  the  purest  character  and  of  the  most  mod- 
est behavior  and  bearing  may  suggest  to  a  prurient  imagination 
images  of  lus|^and  arouse  impure  desires,  and  so  may  a  picture  or 
statue  not  in  fact  indecent  or  obscene. 

The  test  of  an  obscene  book  was  stated  in  Regina  v.  fficklin,  L. 
&,  3  Q.  B.  369,  to  be,  whether  the  tendency- of  the  matter  charged 
aa  obscenity  is  to  deprave  or  corrupt  those  whose  minds  are  open  to 
such  immoral  influences  and  who  might  come  into  contact  with  it. 
We  think  it  would  also  be  a  proper  test  of  obscenity  in  a  painting  or 
statue,  whether  the  motive  of  the  painting  or  statute,  so  to  speak, 
as  indicated  by  it,  is  pure  or  impure,  whether  it  is  naturaUy  calcu- 
lated to  excite  in  a  spectator  impure  imaginations,  and  whether  the 
other  incidents  and  qualities,  however  attractive,  were  merely 
accessory  to  this  as  the  primary  or  main  purpose  of  the  representa- 
tion. 

The  defendant  on  the  trial  called  as  witnesses  an  artist  who  had 
practiced  painting  for  many  years  and  also  a  person  who  had  been 
engaged  in  the  study  of  art.  They  were  asked  by  defendant's  coun- 
sel whether  there  was  a  distinguishing  line  as  understood  by  artists 
between  pure  art  and  obscene  and  indecent  art.  The  question  was 
objected  to  by  the  prosecutor  and  excluded  by  the  court.  The  issue 
to  be  tried  was  whether  the  particular  photographs  in  question  were 
obscene  or  indecent.  The  defendant  was  entitled  to  prove  in  his  de- 
fense any  facts  legitimately  bearing  upon  this  issue.  The  fact  that  the 
original  pictures  of  which  the  photographs  were  copies  had  been  ex- 
hibited in  the  Salon  in  Paris  was  admitted  by  the  prosecution,  and  it 
was  proved  that  one  of  them  had  been  publicly  exhibited  in  Phila- 
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-4elphia.  But  this  did  not^  as  iiiat:ter  of  law,  exclude  a  finding  by 
the  jury  that  the  photographs  were  obscene  and  indecent.  '  It  is 
not  impossible  certainly  that  the  public  exhibition  of  indecent  pic- 
tures may  haye.  been  permitted  in  Paris  or  PJiiladelphta,  and  the 
fact  that  a  picture  had  been  publicly  exhibited  would  not  necessarily 
determine  its  character  aa  decent  or  indecent  Indeed  there  is  but 
little  scope  for  proof  bearing  upon  the  issue  of  decency  or  obscenity, 
beyond  the  evidence  furnished  by  the  picture  itself.  Tlie  question 
which  was  excluded ,  if  intended  to  bring  out  the  fact  that  pictures 
might  be  either  decent  or  indecent,  and  that  the  canons  of  pure  art 
would  accept  those  of  one  class  and  reject  those  of  the  other,  was 
properly  rejected  as  an  attempt  to  prove  a  self-evident  proposition. 
If  the  question  was  intended  to  be  followed  by  proof  that  accord- 
ing to  the  standard  of  judgment  adopted  and  recognized  by  artists, 
the  photographs  in  question  were  not  obscene  or  indecent,  it  was 
properly  rejected  for  the  reason  that  the  issue  was  not  whether  in 
the  opinion  of  witnesses,  or  of  a  class  of  people,  the  photographs 
were  indecent  or  obscene,  but  whether  they  were  so  in  fact,  and 
upon  this  issue  witnesses  could  neiUier  be  permitted  to  give  their 
own  opinions,  or  to  state  the  aggregate  opinion  of  a  particular 
class  or  part  of  the  community.  To  permit  such  evidence  would 
put  the  witness  in  the  place  of  the  jury^  and  the  latter  would  have 
no  function  to  discharge.  The  testimony  of  experts  is  not  admis- 
sible upon  matters  of  judgment  within  the  knowledge  and  expe- 
rience of  ordinary  jurymen.  1  Qreenl.  £v.,  §  440.  The  question 
whether  a  picture  or  writing  is  obscene  is  pne  of  the  plainest  that 
can  be  presented  to  a  jury,  and  under  the  guidance  of  a  discreet 
judge  there  is  little  danger  of  their  reaching  a  wrong  conclusion. 
The  opinions  of  witnesses  would  not  aid  the  jury  in  reaching  a 
conclusion,  and  tlieir  admission  would  contravene  the  general  rule 
that  facts  and  not  opinions  are  to  be  given  in  evidence. 

The  defendant's  counsel  at  the  conclusion  of  the  evidence  made 
several  requests  to  charge,  which  were  denied  by  the  trial  judge. 
The  leading  purpose  of  those  requests  was  to  induce  the  court  to 
lay  down  the  rule  that  the  intent  of  a  defendant  in  selling  a  picture 
claimed  to  be  indecent  and  obscene  is  an  important  element  in  de- 
termining his  guilt.  The  statute  makes  the  selling  of  an  obscene 
and  indecent  picture  a  misdemeanor.  There  is  no  exception  by 
reason  of  any  special  intent  in  making  the  sale.  The  object  of  the 
statute  was  to  suppress  the  trafiSc  in  obscene  publications,  and  to 
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protect  the  community  against  the  contamination  and  poUation 
arising  from  their  exhibition  and  distribution.  It  would,  we  con- 
ceive^  be  no  answer  to  an  indictment  under  the  statute  for  the  sale  of 
an  obscene  picture,  that  it  was  sold  to  a  person  not  liable  to  be  injured 
by  it,  or  that  it  was  a  picture,  in  respect  to  execution,  of  distin- 
guished merit.  In  Regi^ia  y.  Hicklin,  supra,  the  question  was 
whether  a  certain  book  was  obscene  and  liable  to  seizure  for  that* 
reason  under  an  English  statute.  It  appeared  that  it  was  pub- 
lished to  expose  the  alleged  immoralities  of  private  confession  in 
the  Roman  Catholic  Church.  But  the  court  having  found  that 
passages  purporting  to  bo  extracts  from  the  writings  of  Roman 
Catholics  were  obscene  iu  fact,  it  was  held  that  the  intent  of  the 
publication,  however  innocent,  was  no  answer  to  the  proceeding. 

We  do  not  doubt  that  whether  a  publication  is  obscene  or  not 
may  in  some  cases  depend  on  circumstances.    For  example,  a  medical 
book  for  the  instruction  of  medical  men  may  contain  illustrations 
suitable  and  proper  as  a  part  of  the  work,  but  which,  if  detached 
and  published  alone  for  circulation,  might  be  deemed  indecent 
within  the  statute.     In  the  present  case  there  was  no  evidence  to 
which  the  requests  to  charge  were  applicable.    The  pictures  in 
question  were  kept  for  general  sale,  except  that  they  were  not  sold 
to  boys  under  twenty-one  years  of  age.     The  requests,  as  applied  to 
the  case,  were  a  series  of  abstract  propositions  having  no  relation  to 
the  issue,  and  were  on  that  ground,  independently  of  any  other  con- . 
flideration,  properly  denied.     We  find  no  error  in  the  record.     The; 
case  seems  to  have  been  fairly  tried  and  was  submitted  to  the  jury; 
in  a  careful  charge,  and  with  the  verdict  of  the  jury  this  court; 
cannot  interfere.     The  statute  is  an  important  one,  and  while  it 
should  have  a  reasonable  and  not  a  strained  construction,  at  the 
same  time  it  ought  to  have  such  a  practical  interpretation  by  the . 
court  and  jury  as  will  subserve  the  important  purpose  of  its  enact- 
ment. 

The  judgment  should  be  aflirmed. 

Judgment  affirmed. 

All  concur. 
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^delphia.  But  this  did  not,  as  matter  of  law^  exclude  a  finding  by 
the  jury  that  the  photographs  were  obscene  and  indecent.  '  It  is 
not  impossible  certainly  that  the  public  exhibition  o|  indecent  pic- 
tures may  have,  been  permitted  in  Paris  or  PJiiladelphia,  and  the 
fact  that  a  picture  had  been  publicly  exhibited  would  not  necessarily 
determine  its  character  as  decent  or  indecent.  Indeed  there  is  but 
little  scope  for  proof  bearing  upon,  the  issue  of  decency  or  obscenity, 
beyond  the  evidence  furnished  by  the  picture  itself.  Tlie  question 
which  was  excluded,  if  intended  to  bring  out  the  fact  that  pictures 
might  be  either  decent  or  indecent,  and  that  the  canons  of  pure  art 
would  accept  those  of  one  class  and  reject  those  of  the  other,  was 
properly  rejected  as  an  attempt  to  prove  a  self-evident  proposition. 
If  the  question  was  intended  to  be  followed  by  proof  that  accord- 
ing to  the  standard  of  judgment  adopted  and  recognized  by  artists, 
the  photographs  in  question  were  not  obscene  or  indecent,  it  was 
properly  rejected  for  the  reason  that  the  issue  was  not  whether  in 
the  opinion  of  witnesses,  or  of  a  class  of  people,  the  photographs 
were  indecent  or  obscene,  but  whether  they  were  so  in  fact,  and 
upon  this  issue  witnesses  could  neither  be  .permitted  to  give  their 
own  opinions,  or  to  state  the  aggregate  opinion  of  a  particular 
class  or  part  of  the  community.  To  permit  such  evidence  would 
put  the  witness  in  the  place  of  the  jury,  and  the  latter  would  have 
no  function  to  discharge.  The  testimony  of  experts  is  not  admis- 
sible upon  matters  of  judgment  within  the  knowledge  and  expe- 
rience of  ordinary  jurymen.  1  Greenl.  £v.,  §  440.  The  question 
whether  a  picture  or  writing  is  obscene  is  one  of  the  plainest  that 
can  be  presented  to  a  jury,  and  under  the  guidance  of  a  discreet 
judge  there  is  little  danger  of  their  reaching  a  wrong  conclusion.  « 
The  opinions  of  witnesses  would  not  aid  the  jury  in  reaching  a 
conclusion,  and  fheir  admission  would  contravene  the  general  rule 
that  facts  and  not  opinions  are  to  be  given  in  evidence. 

The  defendant's  counsel  at  the  conclusion  of  the  evidence  made 
several  requests  to  charge,  which  were  denied  by  the  trial  judge. 
The  leading  purpose  of  those  requests  was  to  induce  the  court  to 
lay  down  the  rule  that  the  intent  of  a  defendant  m  selling  a  picture 
claimed  to  be  indecent  and  obscene  is  an  important  element  in  de- 
termining his  guilt.  The  statute  makes  the  selling  of  an  obscene 
and  indecent  picture  a  misdemeanor.  There  is  no  exception  by 
reason  of  any  special  intent  in  niaking  the  sal0.  The  object  of  the 
statute  was  to  suppress  the  trafiSc  in  obscene  publications,  and  to 
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protect  the  community  against  the  contamination  and  pollution 
arising  from  their  exhibition  and  distribution.  It  would,  we  con- 
ceive, be  no  answer  to  an  indictment  under  the  statute  for  the  sale  of 
an  obscene  picture,  that  it  was  sold  to  a  person  not  liable  to  be  injured 
by  it,  or  that  it  was  a  picture,  in  respect  to  execution,  of  distin- 
guished merit.  In  Regi7ia  t.  fficklin,  supra,  Ihe  question  was 
whether  a  certain  book  was  obscene  and  liable  to  seizure  for  that' 
reason  under  an  English  statute.  It  appeared  that  it  was  pub- 
lished to  expose  the  alleged  immoralities  of  private  confession  in 
the  Roman  Catholic  Church.  But  the  court  having  found  that 
passages  purporting  to  be  extracts  from  the  writings  of  Roman 
Catholics  were  obscene  iii  fact,  it  was  held  that  the  intent  of  the 
publication,  however  innocent,  was  no  answer  to  the  proceeding. 

We  do  not  doubt  that  whether  a  publication  is  obscene  or  not 
may  in  some  cases  depend  on  circumstances.    For  example,  a  medical 
book  for  the  instruction  of  medical  men  may  contain  illustrations 
suitable  and  proper  as  a  part  of  the  work,  but  which,  if  detached 
and  published  alone  for  circulation,  might  be  deemed  indecent 
within  the  statute.     In  the  present  case  there  was  no  evidence  to 
which  the  requests  to  charge  were  applicable.    The  pictures  in 
question  were  kept  for  general  sale,  except  that  they  were  not  sold 
to  boys  under  twenty-one  years  of  age.     The  requests,  as  applied  to 
the  case,  were  a  series  of  abstract  propositions  having  no  relation  to 
the  issue,  and  were  on  that  ground,  independently  of  any  other  con- . 
flideration,  properly  denied.     We  find  no  error  in  the  record.     The; 
case  seems  to  have  been  fairly  tried  and  was  submitted  to  the  jury; 
in  a  careful  charge,  and  with  tlio  verdict  of  the  jury  this  court; 
cannot  interfere.     The  statute  is  an  important  one,  and  while  it 
should  have  a  reasonable  and  not  a  strained  construction,  at  the 
same  time  it  ought  to  have  such  a  practical  interpretation  by  the^ 
court  and  jury  as  will  subserve  the  important  purpose  of  its  enact- 
ment. 

The  judgment  should  be  aflirmod. 

Judgmeni  affirmed. 

All  concur. 
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-4elphia.  But  this  did  not,  as  master  of  law,  ezclnde  a  finding  bj 
the  jury  that  the  photographs  wei*e  obscene  and  indecent.  '  It  is 
not  impossible  certainly  that  the  public  exhibition  of  indecent  pic- 
tures may  haye.  been  permitted  in  Paris  or  P}iiladelphia,  and  the 
fact  that  a  picture  had  been  publicly  exhibited  would  not  necessarily 
determine  its  character  as  decent  or  indecent.  Indeed  there  is  but 
little  scope  for  proof  bearing  upon  the  issue  of  decency  or  obscenity, 
beyond  the  eyidence  furnished  by  the  picture  itself.  The  question 
which  was  excluded,  if  intended  to  bring  out  the  fact  that  pictures 
might  be  either  decent  or  indecent,  and  that  the  canons  of  pure  art 
would  accept  those  of  one  class  and  reject  those  of  the  other,  was 
properly  rejected  as  an  attempt  to  proye  a  self-evident  proposition. 
If  the  question  was  intended  to  be  followed  by  proof  that  accord- 
ing to  the  standard  of  judgment  adopted  and  recognized  by  artists, 
the  photographs  in  question  were  not  obscene  or  indecent,  it  was 
properly  rejected  for  the  reason  that  the  issue  was  not  whether  in 
the  opinion  of  witnesses,  or  of  a  class  of  people,  the  photographs 
were  indecent  or  obscene,  but  whether  they  were  so  in  fact,  and 
upon  this  issue  witnesses  could  neither  be  permitted  to  giye  their 
own  opinions,  or  to  state  the  aggregate  opinion  of  a  particular 
class  or  part  of  the  community.  To  permit  such  evidence  would 
put  the  witness  in  the  place  of  the  jury,  and  the  latter  would  have 
no  function  to  discharge.  The  testimony  of  experts  is  not  admis- 
sible upon  matters  of  judgment  within  the  knowledge  and  expe- 
rience of  ordinary  jurymen.  1  Greenl.  Ev.,  §  440.  The  question 
whether  a  picture  or  writing  is  obscene  is  one  of  the  plainest  that 
can  be  presented  to  a  jury,  and  under  the  guidance  of  a  discreet 
judge  there  is  little  danger  of  their  reaching  a  wrong  conclusion.  « 
The  opinions  of  witnesses  would  not  aid  the  jury  in  reaching  a 
conclusion,  and  fheir  admission  would  contravene  the  general  rule 
that  facts  and  not  opinions  are  to  be  given  in  evidence. 

The  defendant's  counsel  at  the  conclusion  of  the  evidence  made 
several  requests  to  charge,  which  were  denied  by  the  trial  judge. 
The  leading  purpose  of  those  requests  was  to  induce  the  court  to 
lay  down  the  rule  that  the  intent  of  a  defendant  m  selling  a  picture 
claimed  to  be  indecent  and  obscene  is  an  important  element  in  de- 
termining his  guilt.  The  statute  makes  the  selling  of  an  obscene 
and  indecent  picture  a  misdemeanor.  There  is  no  exception  by 
reason  of  any  special  intent  in  making  the  sal^.  The  object  of  the 
statute  was  to  suppress  the  traffic  iii  obscene  publications,  and  to 
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protect  tlie  community  against  the  contamination  and  pollution 
arising  from  their  exhibition  and  distribution.  It  would,  we  con- 
ceive, be  no  answer  to  an  indictment  under  the  statute  for  the  sale  of 
an  obscene  picture,  that  it  was  sold  to  a  person  not  liable  to  be  injured 
by  it,  or  that  it  was  a  picture,  in  respect  to  execution,  of  distin- 
guished merit.  In  Regitui  v.  Hicklin,  supra,  Ihe  question  was 
whether  a  certain  book  was  obscene  and  liable  to  seizure  for  that' 
reason  under  an  English  statute.  It  appeared  that  it  was  pub- 
lished to  expose  the  alleged  immoralities  of  private  confession  in 
the  Roman  Catholic  Church.  But  the  court  having  found  that 
passages  purporting  to  be  extracts  from  the  writings  of  Roman 
Catholics  were  obscene  in  fact,  it  was  held  that  the  intent  of  the 
publication,  however  innocent,  was  no  answer  to  the  proceeding. 

We  do  not  doubt  that  whether  a  publication  is  obscene  or  not 
may  in  some  cases  depend  on  circumstances.    For  example,  a  medical 
book  for  the  instruction  of  medical  men  may  contain  illustrations 
suitable  and  proper  as  a  part  of  the  work,  but  which,  if  detached 
and  published  alone  for  circulation,  might  be  deemed  indecent 
within  the  statute.     In  the  present  case  there  was  no  evidence  to 
which  the  requests  to  charge  were  applicable.    The  pictures  in 
question  were  kept  for  general  sale,  except  that  they  were  not  sold 
to  boys  under  twenty-one  years  of  age.     The  requests,  as  applied  to 
the  case,  were  a  series  of  abstract  propositions  having  no  relation  to 
the  issue,  and  were  on  that  ground,  independently  of  any  other  con- . 
sideration,  properly  denied.     We  find  no  error  in  the  record.     The. 
case  seems  to  have  been  fairly  tried  and  was  submitted  to  the  jury; 
in  a  careful  charge,  and  with  the  verdict  of  the  jury  this  court; 
cannot  interfere.     The  statute  is  an  important  one,  and  while  it 
sliould  have  a  reasonable  and  not  a  strained  construction,  at  the 
same  time  it  ought  to  have  such  a  practical  interpretation  by  the . 
court  and  jury  as  will  subserve  the  important  purpose  of  its  enact- 
ment. 

The  judgment  should  be  af&rmod. 

Judgment  affirmed. 

All  concur. 
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di  H.  T.  114.) 
J^WnhI — conttruttine^  iiuauU  of  fnmig. 

TIm  inteiMi  of  the  plaintiif  in  real  estate,  worth  $10,000,  waa  sold  on  ski 
tlon,  and  the  time  for  redemption  by  him  had  expired  before  he  learned  of 
the  sale.  To  enable  his  mother  to  redeem  for  his  benefit,  and  upon  her  onl 
promise  to  convejr  to  him  upon  being  paid  certain  loans  and  adyanoes,  and 
bjT  the  advice  of  her  attorney,  his  former  goardian,  having  recently  come  of 
age,  he  confessed  a  judgment  to  her  for  $3,000,  which  she  claimed  as  a  loan, 
bat  which  he  iniristed  was  a  gift  She  redeemed  and  got  the  sherifTs  deed, 
bat  refosed  to  reoonvej  <m  b^ng  tendered  the  amount  of  the  jadgment  and 
of  her  advances.  HM,  that  by  reason  of  the  confidential  relation  she  should 
not  be  permitted  to  invoke  the  statute  of  frauds,  but  must  reoonvey. 

ACTION  to  compel  a  reconveyance.     The  head-note  states  the 
facts.    The  defendant  had  jadgment  below. 

Robert  E.  Deyo,  for  appellant. 

Randolph  F.  Rabe,  for  respondent. 

ANDRBWSy  J.  The  trial  court,  by  one  of  its  findings,  found  in 
substance  that  no  agreement  was  ever  made  between  the  plaintiff 
and  his  mother,  that  the  latter  should  use  the  judgment  confessed 
by  the  plaintiff  to  her  November  27,  1855,  to  redeem  the  premises 
from  the  sale  on  the  Stilwell  judgment  for  the  plaintiff^s  benefit, 
or  that  after  such  redemption  she  would  convey  the  interest  which 
she  should  acquire  thereby  to  the  plaintiff  on  payment  of  the  claims 
on  her  property.  This  finding,  although  among  the  findings  of 
fact,  must  have  been  intended  as  a  finding  of  law,  and  to  embody 
the  conclusion  reached  by  the  Oencral  Term  in  its  opinion  on  the 
first  appeal,  that  the  oral  agreement  to  the  effect  stated  in  the  find- 
ing, made  between  Mrs.  Mulock  and  the  plaintiff,  did  not  in  law 
or  equity  create  any  obligation,  or  either  separately  or  in  connec- 
tion with  the  other  facts  and  circumstances,  furnish  any  basis  for 
equitable  relief,  for  the  reason  that  the  agreement  was  void  by  the 
statute  of  frauds.  Any  other  construction  of  the  finding  would 
make  it  inconsistent  with  the  undisputed  evidence.  The  proof  is 
clear  that  the  plaintiff  confessed  the  judgment  of  November  27, 
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1855y  at  the  request  of  his  mother  and  upon  the  advioe  of  her 
attomeyy  his  former  guardian,  to  enable  her  to  redeem  from  the 
sale  on  the  Stilwell  execution  for  his  benefit^  and  upon  her  promise 
to  hold  the  interest  acquired  and  re-invest  him  with  his  former 
estate  in  the  land  upon  being  paid  her  liens  and  advances. 

There  is  a  moral  aspect  to  this  case  which  strongly  appeals  to  the 
sentiment  of  equity  and  justice.  The  mother  of  the  plaintiff  has 
acquired  the  legal  title  to  property  devised  to  him  by  his  grand- 
father,  of  the  value  of  at  least  tlOyOOO  for  a  consideration,  includ- 
ing her  own  debt,  not  exceeding  t3,200,  of  which  property  she 
was  at  the  time  in  possession  as  life  tenant  under  the  same  will, 
under  an  agreement  made  with  the  plaintiff  when  he  was  in  great 
straits,  by  which  she  promised  to  hold  the  property  for  his  benefit 
and  re-convey  to  him  on  payment  of  her  lien  and  advances,  which 
agreement  she  subsequently  repudiated.  Moreover,  when  the  agree- 
ment was  made  the  plaintiff  was  a  young  man  recently  passed  his 
majority,  and  he  confessed  the  judgment  not  only  at  the  solicitation 
of  his  mother,  but  under  the  advice  of  his  mother's  legal  adviser,  his 
former  guardian,  upon  the  most  solemn  assurance  of  both  that  he 
might  implicitly  rely  upon  his  mother's  promise  to  re-convey  the 
property. 

But  neither  courts  of  equity  nor  law  sit  to  enforce  mere  moral 
obligations,  and  the  question  to  be  determined  is  whether  a  court 
of  equity,  in  accordance  with  its  established  principles  and  juris- 
diction, can  compel  a  performance  of  this  agreement,  notwith- 
standing the  statute  of  frauds  which  makes  void  oral  contracts  for 
the  sale  of  lands  (1  B.  S.  135,  §  8),  and  forbids  the  creation  of  any 
trust  relating  to  lands,  except  trusts  arising  by  implication  and 
operation  of  law,  unless  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating  the  trust  or  his  duly  authorized  agent. 
§§  6,  7.  The  agreement  proved  was  not  in  any  ordinary  sense  an 
agreement  for  the  sale  of  land,  and  does  not,  we  think,  properly 
come  nnder  the  eighth  section.  It  was  rather  au  executory  agree- 
ment on  the  one  side  to  confess  judgment,  and  on  the  other  to  ac- 
quire the  title  to  the  land  by  redemption  under  the  statute  and 
hold  it  on  the  trust  to  convey  to  the  plaintiff  upon  the  condition 
stated.  In  other  words  it  created,  so  far  as  the  words  and  the  es- 
sential nature  of  the  transaction  could  do  no,  an  executory  trust  for 
the  benefit  of  the  plaintiff. 

But  being  oral,  the  trust  was  void  within  the  sixth  section  of  the 
Vol.  XLVm  —  81 
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statute,  unless  the  transaction  constituted  a  trust  by  implication 
or  operation  of  law,  and  was  therefore  within  the  exception  in  the 
seventh  section.  It  is  not  easy  to  ascertain  from  the  adjudged 
cases  the  exact  scope  of  the  exception  in  the  Stat  Gar.  11,  of 
trusts  arising  by  'implication  or  construction  of  law/' or  of  the 
exception  in  our  statute  of  trusts  arising  by  '*  implication  or  opera- 
tion of  law/*  of  equivalent  import.  It  is  not  difficult  to  name 
trusts  which  unequivocally  are  trusts  arising  by  implication  or  ope- 
ration of  law.  Trusts  arising  from  the  presumed  intention  of  the 
parties,  indicated  by  their  acts,  although  not  expressly  declared, 
and  those  arising  from  the  application  of  some  settled  principle  of 
equity  to  the  situation,  furnish  many  instances  of  implied  or  con- 
structive trusts.  Besulting  trusts  at  common  law  arising  from  the 
payment  of  purchase-money,  or  where  the  trust  is  not  declared,  or 
is  declared  only  in  part,  or  for  any  reason  fails,  are  illustrations  of 
the  former  class,  and  those  arising  by  equitable  construction  inde- 
pendently of  intention  from  dealings  by  trustees  or  qimsi  trustees 
with  trust  property  furnish  many  examples  of  the  latter. 

But  there  is  a  large  class  of  so-called  constructive  trusts  or  trusts 
ex  maleficio,  where  courts  of  equity  treat  the  holder  of  the  legal 
title  to  land  as  a  trustee,  and  through  the  medium  of  an  assumed 
trusfc  makes  that  title  subservient  to  the  circumvention  of  fraud 
and  the  attainment  of  justice.  Trusts  of  this  character  are  not,  I 
assume,  within  the  exception  in  the  statute.  If  they  were  so  con- 
sidered, then  wherever  a  court  of  equity  acting  upon  its  own  princi- 
ples, would,  independently  of  the  statute  of  frauds,  separate  the  legal 
title  and  the  beneficial  interest,  and  fasten  a  trust  upon  the  pro|)- 
erty  to  subserve  the  purposes  of  justice,  no  question  upder  the  stat- 
ute would  arise,  for  the  obvious  reason  that  the  case  was  by  its 
terms  excepted  from  its  operation,  and  the  statute  would  never  be 
an  obstacle  to  relief.  But  see  Davies  v.  Ottyy  35  Beav.  213  ;  Sei- 
chrisfs  Appeal,  66  Penn.  St.  237. 

So  where  a  trust  is  sought  to  be  established  from  the  violation  of 
an  oral  agreement  purporting  to  create  a  trust,  and  a  court  of 
equity  upholds  the  trust  and  enforces  specific  performance,  the 
trust  is  not  an  implied  or  constructive  trust  within  the  statute. 
See  BeUasis  v.  Conipion,  2  Vern.  294.  The  court,  in  granting  re- 
lief in  case  of  an  oral  agreement,  proceeds  upon  the  ground  of 
fmud,  actual  or  constructive,  and  enforces  the  agi*eement  notwith- 
standing the  statute,  by  reason  of  the  special  circumstances.     The 
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plaintiff  in  this  case  seeks  to  fasten  a  trust  upon  the  legal  title  of 
his  mother  to  the  property  in  question  by  force  of  an  oral  agree- 
menty  within  the  statute,  in  connection  with  the  circumstances.  It 
is  important  in  determining  the  question  arising  in  the  case  to  ascer- 
tain whether  there  was  any  consideration  for  the  agreement  between 
the  plaintiff  and  his  mother,  because  neither  a  court  of  equity  nor 
law  enforces  contracts,  written  or  oral,  in  the  absence  of  any  legal  or 
equitable  consideration.  When  the  agreement  of  November  27, 1855, 
was  made,  the  plaintiff  had  an  interest  in  the  land.  It  is  true  that 
his  time  for  redemption  had  expired.  He  could  not  after  the  expira- 
tion of  a  year  from  the  execution  sale,  by  payment  of  the  judgment,  or 
in  any  other  way  by  his  own  act  alone,diYest  the  purchaser  of  his  right 
to  a  deed  on  the  expiration  of  the  fifteen  months.  But  until  the  expi- 
ration of  the  fifteen  months  the  title  to  land  sold  on  execution  remains 
in  the  judgment  debtor.  The  statute  declares  that  ^'the  title 
of  the  judgment  debtor  shall  not  be  divested  by  such  sale, 
until  the  expiration  of  fifteen  months  from  the  time  of  such 
sale.''  2  Bev.  St.  373,  §  61.  During  the  whole  fifteen  months  the 
judgment  debtor  is  entitled  to  possession,  and  to  receive  the  rents 
and  profits  of  the  land,  and  this  is  an  interest  which  can  bo  reached 
by  creditor's  bill.  Farnkam  v.  Campbell,  10  Paige,  598.  The 
debtor  also,  after  the  expiration  of  t]ie  year  and  before  the  expira- 
tion of  the  fifteen  months,  has  a  mortgageable  interest  in  the  land, 
and  he  may  subject  it  to  mcumbrances,  ci*eated  after  that  time, 
under  which  the  incumbrancers,  by  redemption,  may  acquire  the 
title  of  the  original  purchaser.  The  statute  expressly  enacts  that 
any  person  having  a  judgment  ^^  rendered  at  any  time  before  the 
expiration  of  fifteen  months  from  the  time  of  such  sale,  or  having 
a  mortgage  duly  recorded  within  the  same  period,  and  which  shall 
be  a  lien  or  charge  upon  the  premises  sold,"  shall  be  entitled  to 
acquire  the  rights  of  the  original  purchaser,  etc.  §  50.  The 
statute  does  not  apply  alone  to  judgments  and  mortgages  in  force 
at  the  time  the  debtor's  right  to  redeem  expired.  It  extends  to 
judgments  and  mortgages  made  and  entered  after  that  time,  and 
upon  a  new  consideration.  This  was  decided  by  the  former  Su- 
preme Court  under  a  similar  provision  in  the  statute  of  1820.  Van 
Rensselaer  v.  Sheriff  Onondaga^  1  Cow.  443 ;  Van  Rensselaer  v. 
Sheriff  Albany,  id.  601 ;  Snyder  v.  Warren,  2  id.  518  ;  14  Am.  Dec. 
519  ;  Ex  parte  Peru  Iron  Co,,  7  Cow.  540.  It  is  manifest  that  the 
right  of  the  judgment  debtor  to  mortgage  or  incumber  the  land 
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during  the  three  months  Bucceeding  the  expiration  of  the  year  from 
the  sale  may  be,  and  was  in  this  case,  a  valaable  one.  By  exercis- 
ing it  the  debtor,  who  for  any  reason  has  allowed  his  time  for  re- 
demption to  go  by,  may  in  effect  sell  the  equity  of  redemption.  In 
this  case  land  worth  tlO,000  was  sold  for  t750,  and  the  debtor's 
time  to  redeem  had  expired.  He  had  notwithstanding  an  inter- 
est of  great  value  in  his  right  to  mortgage  or  incumber  the  property, 
which  he  could  use  for  his  protection,  and  to  secure  himself  against 
the  sacrifice  of  his  property.  While  the  plaintiff  was  in  this  situ- 
ation, at  his  mother's  request  he  confessed  the  judgment  of 
Noyember  27,  1855.  The  confession  of  the  judgment  was  an  act 
he  was  not  bound  to  perform,  and  in  consenting  to  tlie  arrangement 
proposed,  he  relinquished  his  claim  that  the  money  received  from 
his  mother  was  a  gift,  and  relying  upon  her  promise,  he  forbore, 
as  may  be  assumed,  to  take  any  other  steps  to  i)rotect  his  interest. 
Mrs.  Mulock  also,  by  reason  of  the  confession  of  judgment,  acquired 
a  lien  on  the  property  before  the  right  of  the  original  purchaser 
to  a  deed  became  absolute,  and  thereby  obtained  security  for  her 
debt,  which  she  might  not,  and  probably  would  not  have  been  able 
to  do  if  she  had  been  put  to  the  necessity  of  a  suit  to  obtain  judg- 
ment. These  circumstances  furnish  ample  consideration  for  her 
agreement  with  the  plaintiff.  See  Wile  v.  Wilson,  93  N.  Y.  255  ; 
Sanford  v.  Huxfordy  32  Mich.  313  ;  s.  c,  20  Am.  Rep.  647. 

There  are  two  principles  on  which  a  court  of  equity  acts  in  exer- 
cising its  remedial  jurisdiction,  which  taken  together  in  our  opinion 
entitle  the  plaintiff  to  maintain  his  action.  One  is  that  it  will  not 
permit  the  statute  of  frauds  to  be  used  as  an  instrument  of  fraud, 
and  the  other  that  when  a  person  through  the  influence  of  a  con- 
fidential relation  acquires  title  to  property,  or  obtains  an  advantage 
which  he  cannot  conscientiously  retain,  the  court,  to  prevent  the 
abuse  of  confidence,  will  grant  relief. 

**  The  statute  of  frauds,"  observes  Lord  Bedesdalb  in  Bond  v.. 
Hopkins y  1  Sch.  &  L.  433,  ^^  says  that  no  action  or  suit  shall  be  main- 
tained on  an  agreement  relating  to  lands  which  is  not  in  writings 
signed  by  the  jiarty  to  be  charged  therewith  ;  and  yet  the  court  is 
in  the  daily  habit  of  relieving  where  the  party  seeking  the  relief 
has  been  put  into  a  situation  which  makes  it  against  conscience  in 
the  other  party  to  insist  on  a  want  of  writing  so  signed,  as  a  bar  to 
his  relief."  The  principle  upon  which  the  court  proceeds  in  such 
cases  is  clearly  expressed  by  Lord  Westbur  y  in  MeCormxeh  v.  Orogan, 
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I4.  B.,  4  H.  L.  82.  "The  court,"  he  Bays,  "does  not  ^et  aside 
the  act  of  Parliament,  but  it  fastens  upon  the  individual  who  gets 
the  title  under  that  act,  and  imposes  upon  him  a  personal  obligation 
because  he  applies  the  act  as  an  instrument  for  accomplishing  a 
fraud."  It  is  true  that  the  fraud  upon  which  the  court  acts  in  such 
cases  must  be  something  more  than  that  which  in  a  moral  seipe 
arises  from  a  mere  breach  of  an  oral  agreement.  Levi/  v.  Brushy 
45  N.  Y.  589  ;  Wlmler  v.  Reynoldsy  66  id.  229. 

But  in  this  case  there  was  on  the  part  of  Mrs.  Mulock  something 
more  than  the  ordinary  case  of  a  mere  breach  of  a  parol  agreement,, 
and  on  the  part  of  the  plaintiff  something  more  than  a  bare  reliance 
on  the  word,  honor  or  promise  of  another.  It  was  a  transaction 
between  parent  and  child,  a  relation  which  if  not  fiduciary  in  the 
gtrict  sense,  was  nevertheless  one  ordinarily  involving  the  greatest 
confidence  on  one  side,  and  the  greatest  influence  on  thQ  other. 
The  mother  was  the  original  actor.  She  induced  the  plaintiff,  \x 
young  man  just  arrived  at  age,  and  with  limited  experiences  to  con- 
fess judgment  and  to  forbear  other  measures  to  protect  himself 
against  impending  loss,  upon  her  promise  to  protect  his  interests, 
assuring  him  in  substance  that  as  a  son  he  could  safely  rely  upon 
the  promise  of  his  mother.  It  was  for  his  interest  and  not  hers  that 
she  professed  to  be  acting,  and  her  attorney  united  with  her  in  urging 
the  plaintiff  to  acquiesce  in  the  proposed  arrangement.  It  was  on 
the  part  of  the  son  the  case  of  a  confidence  induced,  not  by  the  bare 
promise  of  another,  but  by  the  promise  and  the  confidential  relation 
conjoined.  The  confidence  in  fact,  had  its  spring  and  origin  in  the 
relation,  and  that  relation  was  a  controlling  ingredient  moving  his 
action.  It  would  be  a  gross  wrong  to  permit  that  confidence  to  be 
betrayed,  and  we  are  of  opinion  that  the  statute  of  frauds  cannot 
be  invoked  as  a  bar  to  reliel  The  principle,  that  when  one  uses  a 
confidential  relation  to  acquire  an  advantage  which  he  ought  not  in 
equity  and  good  conscience  to  retain,  the  court  will  convert  him 
into  a  trustee,  and  compel  him  to  restore  what  he  has  unjustly  ac- 
quired, or  seeks  unjustly  to  retain,  has  frequently  been  applied  to 
transactions  within  the  statute  of  frauds.  The  rule  governing 
dealings  between  persons  standing  in  fiduciary  relations  is  applicable 
to  parent  and  child,  and  courts  carefully  scrutinize  them,  and  pro- 
tect the  latter  against  any  undue  advantage  being  taken  by  the 
former.  Archer  v.  Hudson,  7  Beav.  551  ;  Hoghton  v.  Hoghtoriy  15 
id.  278  ;  Wright  v.  Vanderplank,  8  DeG.,  M.  &  G.  133.     The  trust 
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Bought  to  be  enforced  in  this  case  does  not  arise  exclosiTely  from 
the  agreement,  but  from  the  agreement  in  connection  with  the 
other  circumstances,  the  interest  of  the  phiintiff  in  the  land,  the 
confidential  relation  of  the  parties,  the  youth  and  inexperience  of 
the  plaintiff,  the  fact  that  he  acted  without  independent  adyioe, 
and  the  injustice  which  would  result  in  case  the  agreement  should 
not  be  enforced.     Therefore  without  passing  upon  the  question 
whether  independently  of  the  peculiar  circumstances  attending  the 
agreement  it  could  be  enforced  in  equity,  we  are  of  opinion,   that 
upon  the  case  as  presented,  the  agreement  in  connection  with  the 
circumstances  makes  out  a  case  for  relief  notwithstanding  the  statute. 
See  Heron  y.  Heron,  2  Atk.  160 ;  Young  y.  PeacJty,  id.  254  ;  Ryan 
Y.  Dox,  34  N.  Y.  307 ;  Perry  Trusts,  §  226. 

The  judgment  should  therefore  be  reYersed  and  a  new  trial 
granted. 

JudgmmU 

All  concur. 


ILlitbb  of  Accouktikg  of  Bsitbov. 

(96N.T.4gO.) 

WOl — pramnan  in  Ueu  of  do%o&r  —  tffeetof  acuptamoe, 

A  widow's  aooeptanoe  of  a  testamentarx  provision,  conditioned  to  be  in  Uea  of 
dower,  ban  ber  from  participating  in  lapsed  legacies  onder  tbe  wilL 

APPEAL  from  executor's  accounting.     The  opinion  states  the 
case. 

B,  F.  Tracy,  for  appellant. 

Thos.  JET.  Rodfnan,  for  respondent. 

E>iRL,  J.  John  BuUard  died  in  January,  1881,  learing  a  will 
dated  February  4,  1876,  and  leaYing  a  widow  and  next  of  kin,  but 
no  children.  He  deYised  to  his  wife,  Jane  E.  Bullard,  a  Yaluable 
house  in  Brooklyn,  and  bequeathed  to  her  household  furniture, 
paintings,  books,  horses  and  carriages  and  tl50,000  in  money,  which 
sum  he  directed  his  executors  to  pay  within  three  years  after  his 
<leHth,  at  such  times  and  in  such  amounts  as  they  in  their  discre- 
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tion  should  think  proper,  and  until  full  payment  to  pay  her  semi- 
iuinual  interest  upon  the  sum  unpaid  to  her^  computed  from  the 
time  of  his  death.  He  also  directed  that  such  legacy  to  his  wife 
should  take  precedence  in  payment  over  all  the  other  legacies  given 
in  his  will;  and  he  gave  yarious  other  legacies/  among  which  was  a 
legacy  of  t25,000  to  his  brother  William,  and  one  of  t2,000  to  his 
cousin  Ann  Eliza  Garnet.  The  residue  of  his  estate  he  disposed 
of  as  follows:  Two-fifths  thereof  to  his  brother  William,  one- 
flfth  thereof  to  each  of  his  nephews,  John  B.  and  Lewis  H.  Bui- 
lard,  and  the  remaining  fifth  thereof  to  his  executors,  upon  trust 
to  invest  the  same  and  receive  and  pay  the  income  thereof  to  his 
wife  during  her  life,  and  after  her  death  to  pay  the  principal  thereof 
to  his  brother  William  and  the  two  nephews  John  B.  and  Lewis  H., 
in  equal  shares.  After  the  devises  and  bequests  contained  in  the 
will,  there  was  the  following  provision  in  the  twenty-fourth  para- 
graph thereof :  ''It  is  my  will,  and  I  do  hereby  declare  that  the 
devises  and  bequests  hereinbefore  made,  to  and  for  the  benefit  of 
my  beloved  wife,  Jane  E.  BuUard,  are  made  and  shall  be  accepted 
and  received  by  her,  in  lieu  and  bar  of  her  dower,  and  of  all  claims 
she  may  have  upon  or  against  my  estate  as  my  widow.'' 

William  Bullard  and  Ann  Eliza  Oamet  both  died  before  the  tes- 
tator, and  it  is  conceded  by  all  parties  that  the  legacies  to  them 
lapsed,  and  that  the  share  of  William  Bullard  in  the  residue  lapsed, 
and  that  as  to  such  share  the  testator  died  intestate. 

The  widow  accepted  the  provisions  made  for  her  in  the  will,  but 
notwithstanding  this  her  executors,  the  appellants,  claim  that  they 
as  such  are  entitled  to  one-half  of  the  lapsed  legacies  under  the 
statute  of  distributions;  and  the  executors  of  the  husband,  the 
respondents,  claim  that  by  accepting  the  provisions  made  for  her 
in  the  will  she  was,  under  the  twenty-fourth  paragraph  thereof, 
barred  of  any  further  share  in  the  estate;  and  so  it  has  been  held 
by  the  surrogate  and  Supreme  Court. 

The  claim  of  the  appellants  is  that  the  provision  barring  the 
widow  was  inserted  in  the  will  for  the  benefit  of  the  other  devisees 
and  legatees,  and  that  no  one  but  such  devisees  and  legatees  can 
set  up  the  bar  against  her.  The  claim  of  the  respondents  is  that 
the  bar  was  inserted  in  the  will  for  the  benefit  of  the  other  devisees 
and  legatees  not  only,  but  in  ease  of  the  testator's  estate,  the  pro- 
vision for  the  widow,  in  the  mind  of  the  testator,  being  sufficient 
and  all  she  was  to  have  out  of  his  estate'. 


648  NEW  YORK. 


Matter  of  ^ooounting  of  Benson. 


The  learned  counsel  for  the  appellants,  to  support  his  contention, 
cites  2  Williams  Executors,  1063;  2  Jarmau  Wills  (5th  Am.  ed.), 
35,  36 ;  2  Redfield  Wills,    747,  748,    §§   19,  20 ;  and  these  text- 
writers  sustain  him.     They  all  lay  down  the  rules  substantially  that 
a  gift  to  a  widow,  in  satisfaction  of  all  claims  on  the  testator^s 
estate,  does  not  preclude  her  from  claiming  her  share  in  the  per- 
sonalty under  the  statute  of  distributions  in  the  event  of  a  failure 
of  a  bequest  of  that  property  ;  and  they  cite  for  the  rule  the  case 
of  Pickering  v.  Stamford,  2  Ves.  272,  581 ;    3  id.  332,  492.     In 
that  case  a  testator  gave  certain  parts  of  his  real  and  personal  estate 
to  his  wife,  declaring  that  the  provision  thus  made  for  her  was  and 
should  be  in  bar  and  full  satisfaction  of  all  dower  or  thirds  which 
she  could  have  or  claim  '^in,  out  of,  or  to  all  or  any  part  of  his 
real  and  personal  estate,  or  either  of  them."     Then  after  certain 
bequests  to  his  next  of  kin,  he  gave  the  residue  of  his  estate  to  his 
executors  upon  certain  charitable  trusts ;   and  such  gift  of  the 
residue  was  held  to  be  illegal,  so  that  the  testator  as  to  the  residue 
actually  died  intestate.     The  master  of  the  rolls  at  first  (2  Yes.  581) 
held  that  the  widow  was  barred  by  the  provisions  made  for  her  of 
all  interest  in  the  estate  of  her  husband.    But  subsequently.  Ids  at- 
tention having  been  called  to  the  case  of  Sympson  v.  Hornsby, 
decided  by  Lord  Gowpeb  as  chancellor,  he  reversed  his  former 
decision  on  the  authority  of  that  case  and  held  that  the  widow  was 
not  barred  (3  Yes.  332),  and  his  decision  was  affirmed  by  the  chan- 
cellor.    3  Yes.  492. 

We  are  not  satisfied  with  the  reasoning  upon  which  the  decision 
in  Pickering  v.  Stamford  rests.  It  is  difficult  to  understand  the 
opinion  of  the  chancellor.  He  held  that  he  was  bound  to  close  the 
will  and  could  not  look  at  it.  It  was  easy  to  reach  the  conclusion 
that  the  statute  of  distributions  must  control  if  the  will  was 
wholly  ignored.  It  cannot  in  such  a  case  be  ignored.  It  must  be 
looked  at  and  its  language  must  be  construed  for  the  purpose  of 
arriving  at  the  intention  of  the  testator.  What  did  the  testator 
mean  in  this  case  ?  He  made  an  apparently  liberal  provision  for 
his  wife,  and  then  declared  that  it  should  be  in  lieu  and  bar  of  her 
dower  and  of  all  claims  she  might  have  upon  or  against  his  estate 
as  widow.  What  reason  is  there  for  saying  that  the  bar  was  intended 
for  the  benefit  of  the  other  devisees  and  legatees  natned  in  the  will? 
None  that  I  can  perceive.  If  he  had  meant  that  and  no  more, 
language  expressing  just  that  could  have  been  used.     On  the  con- 
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-trary  he  used  the  most  comprehensive  language,  *'  all  claims  "  skc 
may  haye  upon  or  against  his  estate  as  widow.  He  clearly  had  in 
mind  his  whole  estate.  He  had  made  for  her  what  he  deemed  a 
suitable  proTision  in  view  of  all  the  circumstances  —  all  she  should 
hare  out  of  his  estate^  and  then  provided  that  she  should  have  no 
more.  It  is  mere  guess-work  to  suppose  that  if  he  had  known  that 
the  two  legatees  would  die  before  him,  he  would  have  made  a  more 
ample  provision  for  his  wife.  The  just  inference  is  that  he  gave 
his  wife  all  he  intended  under  any  circumstances  she  should  have. 
If  the  bar  was  to  operate  to  exclude  the  widow  as  to  the  personal 
estate  only  in  case  the  bequests  became  operative,  then  it  was  un-^ 
necessary,  as  the  bequests  would  carry  that  estate  away  from  her  in 
spite  of  any  thing  she  could  do  or  any  claim  she  could  make. 
Accordmg  to  the  contention  of  the  appellants,  the  bar  waiS  to  be 
inoperative  in  the  only  case,  to- wit,  that  of  lapsed  legacies,  in  which 
it  could  be  useful  or  have  any  effect. 

It  is  conceded  that  if  such  provisions  are  made  in  lieu  of  dower, 
they  will  bar  the  widow,  not  only  of  all  claim  in  the  real  estate  owned 
by  the  testator  at  the  date  of  his  will,  but  in  all  the  real  estate 
afterward  acquired  by  him.  So  too  if  a  testator  makes  a  provision 
for  his  wife  in  lieu  of  dower,  and  then  devises  his  real  estate  away 
from  his  heirs  by  a  devise  which  lapses  by  the  death  of  the  devisee 
in  the  lift-time  of  the  testator,  or  which  for  any  other  reason  be-. 
comes  void  and  inoperative  so  that  the  real  estate  descends  to  the 
heirs  of  the  testator,  can  it  be  doubted  that  the  widow  would,  by 
accepting  the  provisions  made  for  her,  be  barred  of  dower  in  the 
real  estate  ?  It  could  not  be  said  that  the  provision  in  such  case 
was  made  for  the  benefit  of  the  devisee,  but  it  would  be  held 
to  have  been  made  in  case  of  the  real  estate  to  whomsoever  it 
might  go.  It  is  impossible  for  me  to  perceive  why  the  same 
rule  should  not  operate  in  the  exclusion  of  the  widow  from  any 
share  in  lapsed  legacies  of  personal  estate.  If  it  cannot  be  said  in 
the  one  case  that  the  provision  was  made  for  the  benefit  of  the 
devisee,  how  can  it  be  said  in  the  other  case  that  it  was  made  for 
the  benefit  of  the  legatees  ?  If  the  heir  in  the  one  case  can  set  up 
the  bar,  why  may  not  the  next  of  kin  in  the  other  case  ? 

It  is  conceded  upon  the  authority  of  the  case  of  Leti  v.  Randall^ 

3  Sm.  &  Oil  83,  and  by  the  text-writers  above  referred  to,  that  if 

in  this  case  the  testator  had  left  a  portion  of  his  personal  estaiw 

undisposed  of,  or  if  upon  the  face  of  the  will  he  had  diedintesilfatg 
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flict  with  some  rule  of  law.  Both  kinds  of  intestacy  are  placed 
npon  the  same  footing  as  to  the  rights  of  the  widow.  A  testator, 
hy  mistake  or  in  ignorance  of  the  amount  of  his  property,  may  fail 
to  dispose  of  the  whole  of  his  estate,  and  thus  die  intestate,  as  to  a 
porl^jon  thereof,  and  yet  it  is  conceded  that  in  such  case,  by  such  a 
provision  as  is  contained  in  this  will,  the  widow  is  effectually  barred. 
Sow  can  it  make  any  difference  in  principle  as  to  the  rights  of  the 
Widow  in  such  a  case,  whether  the  testator  fails  to  dispose  of  his 
whole  estate  from  ignorance  of  the  facts  or  ignorance  of  the  law  ? 
Nor  is  the  Chamberlain  case  distinguishable  from  this  on  account 
of  the  release  executed  by  the  widow,  because  it  was  held  that  she 
executed  that,  supposing  it  to  be  a  mere  election  to  take  under  the 
will,  and  the  case  was  disposed  of  in  this  court  without  taking  the 
please  into  consideration,  and  solely  upon  the  proyision  made  for 
the  widow  and  her  election  to  accept  it.  That  case,  as  to  the  point 
)iow  involyed,  was  well  and  carefully  considered,  and  as  to  it  the 
judges  were  unanimous ;  and  eyen  if  we  entertained  any  doubts  as 
to  the  soundness  of  the  decision,  as  it  tor  the  first  time  in  this 
State  laid  down  the  rule  which  is  neither  unjust  nor  inconyenient 
for  the  construction  of  such  wills  as  this,  we  should  feel  bound  to 
adhere  to  it  as  a  controlling  authority. 

[But  on  another  point,  the  decree  was  modified.] 

Judgmeni  aceordingly. 

All  concur. 


Huntington  v.  Ashbr. 

(96  N.  T.  Wft.) 

BkueimmU  —  right  toeutiee. 

In  1809,  H.  granted  to  A.  half  an  acre  adjoining  his  mill-pond,  •"  with  the  ap- 
purtenances,"  and  "as  an  incident  to  this  conveyance,"  granted  to  the 
grantee,  his  heirs  and  assigns,  the  exclusive  right  to  take  ice  from  the  pond, 
and  the  privilege  of  access  to  and  from  the  pond  to  an  ice-house  to  be  erected 
by  A.  on  the  lot  conveyed.  A.  covenanted  iTor  himself,  his  heirs  and  assigns, 
to  furnish  the  grantor  and  his  grantees  of  the  pond  and  mill  privilege,  all  th<* 
ice  required  for  their  family  use.  The  purchase  was  for  the  declared  pur- 
pose of  erecting  an  ice-house  and  carrying  on  the  ice  business,  and  A.  built 
the  ice-house  and  carried  on  the  business.  In  1872,  one  of  H.'s  grantees 
destroyed  the  dam,  and  no  ice  was  cut  until  1877.    Then  defendant,  lessee 
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of  the  ice-hoiuse  lot,  by  coDaent  of  plaintiff,  who  owned  the  site  of  the  pond, 
boilt  a  temporary  dam,  and  cut  ice  dnring  the  winter.  This  dam  was  re- 
moved the  next  spring.  In  1878,  the  plaintiff  refusing  farther  permission 
without  compensation,  the  defendant  entered,  built  a  new  dam  and  cut  ice. 
In  an  action  to  restrain  farther  entry,  held,  {!)  that  the  right  to  cut  ice  ran 
with  the  land ;  (2)  that  A.*8  grantees  had  the  right  to  repair  and  rebuild  the 
dam ;  (3)  that  this  right  was  not  forfeited  by  the  obtaining  {teriuission  in 
1872. 

AOTION  to  restrain  entry  upon  lands  and  for  damages  for  tres- 
pass.    The  head-note  sufficiently  states  the  facts.     The  plaint- 
iff  had  judgment  below. 

Hwiry  M.  Taylor,  for  appellant. 

0.  D.  M.  Laker,  for  respondent. 

FiKOH,  J.  The  contract  of  purchase  and  sale  between  the 
original  parties  contemplated  the  creation  of  a  right  to  take  ice 
from  the  unsold  lands  of  the  grantor  as  an  incident  to  the  convey- 
ance of  the  half  acre  and  an  appurtenance  of  the  land  conveyed. 
It  is  impossible  to  study  the  arrangement  in  its  details  and  arrive 
at  a  different  conclusion.  The  half  acre  of  land  was  purchased  for 
the  known  and  declared  purpose  of  erecting  thereon  an  ice-house 
to  store  the  product  of  the  pond  and  as  a  means  of  conducting  the 
ice  business.  The  terms  of  the  deed  substantially  so  declare^  and 
the  fact  is  not  denied  by  the  £ndings  of  the  trial  court.  The  right 
thus  given  was  a  natural,  appropriate  and  necessary  adjunct  of  the 
land  conveyed,  having  in  view  the  purpose  for  which  it  was  pur- 
chased on  the  one  hand  and  sold  on  the  other.  There  was  no  sale 
of  the  right  in  gross  for  its  own  sole  and  separate  consideration, 
but  the  price  of  the  land  paid  and  to  bo  paid  covered  the  land  with 
its  right  attached.  The  arrangement  was  meant  to  be  continuous 
and  to  follow  the  two  estates  irrespective  of  their  ownership.  The 
conveyance  of  the  right,  like  that  of  the  land,  was  to  the  grantee 
and  his  assigns,  and  the  former  was  declared  in  terms  to  pass  as 
'^ incident'' to  the  grant  of  the  latter.  And  then  the  grantee, 
''for  himself,  his  heirs  and  assigns,"  covenants  to  furnish  ice  to  the 
successive  grantees  of  the  pond  and  mill  privilege  so  long  as  they 
reside  in  the  town  of  Rhinebeck.  The  contract  thus  contemplated 
a  dominant  and  servient  estate.  If  a  mill,  dependent  upon  water- 
power,  had  stood  upon  the  half  acre,  the  right  to  draw  from  the 
pond  would  have  passed  with  the  land  as  an  appurtenant  easement, 
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flict  with  some  rule  of  law.  Both  kinds  of  intestacy  are  placed 
upon  the  same  footing  as  to  the  rights  of  the  widow.  A  testator, 
hj  mistake  or  in  ignorance  of  the  amount  of  his  property,  may  fail 
to  dispose  of  the  whole  of  his  estate,  and  thus  die  intestate,  as  to  a 
porl^jon  thereof,  and  yet  it  is  conceded  that  in  such  case,  by  such  a 
provision  as  is  contained  in  this  will,  the  widow  is  effectually  barred. 
Sow  can  it  make  any  difference  in  principle  as  to  the  rights  of  the 
Widow  in  such  a  case,  wliether  the  testator  fails  to  dispose  of  his 
whole  estate  from  ignorance  of  the  facts  or  ignorance  of  the  law  ? 
Nor  is  the  Chamberlain  case  distinguishable  from  this  on  account 
of  the  release  executed  by  the  widow,  because  it  was  held  that  she 
bxecuted  that,  supposing  it  to  be  a  mere  election  to  take  under  the 
will,  and  the  case  was  disposed  of  in  this  court  without  taking  the 
telease  into  consideration,  and  solely  upon  the  provision  made  for 
the  widow  and  her  election  to  accept  it.  That  case,  as  to  the  point 
)iow  involved,  was  well  and  carefully  considered,  and  as  to  it  the 
judges  were  unanimous  ;  and  even  if  we  entertained  any  doubts  as 
to  the  soundness  of  the  decision,  as  it  tor  the  first  time  in  this 
State  laid  down  the  rule  which  is  neither  unjust  nor  inconvenient 
for  the  construction  of  such  wills  as  this,  we  should  feel  bound  to 
adhere  to  it  as  a  controlling  authority. 

[But  on  another  point,  the  decree  was  modified.] 

Judgmmi  aceardinglff. 

All  concur. 


Huntington  v.  Ashbr. 

(96  N.  T.  Wft.) 
fkuement  —  right  to  entice. 

In  1869,  H.  granted  to  A.  half  an  acre  adjoining  his  mill-pond,  f*  with  the  ap- 
pnrtenanoes,"  and  "  as  an  incident  to  this  conveyance/'  granted  to  the 
grantee,  his  heirs  and  assigns,  the  exclusiye  right  to  take  ice  from  the  pond, 
and  the  privilege  of  access  to  and  from  the  pond  to  an  ioe-house  to  he  erected 
hj  A.  on  the  lot  conveyed.  A.  covenanted  iTor  himself,  his  heirs  and  assigns, 
to  famish  the  grantor  and  his  grantees  of  the  pond  and  mill  privilege,  all  th<* 
ice  required  for  their  family  use.  The  purchase  was  for  the  declared  pur- 
pose of  erecting  an  ice-house  and  carrying  on  the  ice  business,  and  A.  built 
the  ice-house  and  carried  on  the  business.  In  1872,  one  of  H.'s  grantees 
destroyed  the  dam,  and  no  ice  was  cut  until  1877.    Then  defendant,  lessee 
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of  tlie  ice-lioiue  lot,  by  conaent  of  plaintiff,  who  owned  the  site  of  the  pond, 
built  a  temporary  dam,  and  cut  ice  during  the  winter.  This  dam  was  re- 
moved the  next  spring.  In  1878,  the  plaintiff  refusing  further  permission 
without  compensation,  the  defendant  entered,  built  a  new  dam  and  cut  ice. 
In  an  action  to  restrain  further  entry,  held,  (1)  that  the  right  to  cut  ice  ran 
with  the  land ;  (2)  that  A.'s  grantees  had  the  right  to  repair  and  rebuild  the 
dam ;  (3)  that  this  right  was  not  forfeited  by  the  obtaining  {teriiiisslon  in 
1872. 

AOTION  to  restrain  entry  upon  lands  and  for  damages  for  tres- 
pass.    The  head-note  sufficiently  states  the  facts.     The  plaint- 
iff  had  judgment  below. 

Hmry  M.  Taylor j  for  appellant. 

0.  D.  M.  Laker y  for  respondent. 

FiKOH,  J.  The  contract  of  purchase  and  sale  between  the 
original  parties  contemplated  the  creation  of  a  right  to  take  ice 
from  the  unsold  lands  of  the  grantor  as  an  incident  to  the  convey- 
ance of  the  half  acre  and  an  appurtenance  of  the  land  conveyed. 
It  is  impossible  to  study  the  arrangement  in  its  details  and  arrive 
at  a  different  conclusion.  The  half  acre  of  land  was  purchased  for 
the  known  and  declared  purpose  of  erecting  thereon  an  ice-house 
to  store  the  product  of  the  pond  and  as  a  means  of  conducting  the 
ice  business.  The  terms  of  the  deed  substantially  so  declare,  and 
the  fact  is  not  denied  by  the  £ndings  of  the  trial  court.  The  right 
thus  given  was  a  natural,  appropriate  and  necessary  adjunct  of  the 
land  conveyed,  having  in  view  the  purpose  for  which  it  was  pur- 
chased on  the  one  hand  and  sold  on  the  other.  There  was  no  sale 
of  the  right  in  gross  for  its  own  sole  and  separate  consideration, 
but  the  price  of  the  land  paid  and  to  be  paid  covered  the  land  with 
its  right  attached.  The  arrangement  was  meant  to  be  continuous 
and  to  follow  the  two  estates  irrespective  of  their  ownership.  The 
conveyance  of  the  right,  like  that  of  the  land,  was  to  the  grantee 
and  his  assigns,  and  the  former  was  declared  in  terms  to  pass  as 
'^ incident"  to  the  grant  of  the  latter.  And  then  the  grantee, 
''for  himself,  his  heirs  and  assigns,"  covenants  to  furnish  ice  to  the 
successive  grantees  of  the  pond  and  mill  privilege  so  long  as  they 
reside  in  the  town  of  Rhinebeck.  The  contract  thus  contemplated 
a  dominant  and  servient  estate.  If  a  mill,  dependent  upon  water- 
power,  had  stood  upon  the  half  acre,  the  right  to  draw  from  the 
pond  would  have  passed  with  the  land  as  an  appurtenant  easement, 
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if  such  had  been  the  actual  situation  of  the  premises  or  the  express 
agreement  of  the  parties.  If  no  mill  and  no  raceway  were  there, 
bat  the  purchase  was  for  the  purpose  of  erecting  them,  and  the 
deed  gave  the  water-right  accordingly  and  as  incident  to  the  con- 
yeyance,  such  right  would  become  an  appurtenance,  at  least  when 
exercised^  and  pass  with  the  land.  But  the  right  in  question  here 
is  of  somewhat  a  different  character^  and  upon  that  difference  is 
founded  the  conclusion  of  the  General  Term  and  much  of  the  ail- 
ment before  us. 

The  opinion  below  asserts  that  the  right  under  consideration 
was  not  an  easement  attached  to  a  dominant  estate,  and  not  an 
appurtenance  of  the  latter.  The  reason  assigned  is  in  these 
words:  '^A  right  by  which  one  person  is  entitled  to  remove 
and  appropriate  for  his  own  use  any  thing  growing  in,  or  at- 
tached to,  or  subsisting  upon  the  land  of  another,  for  the  pur- 
pose of  the  profit  to  be  gained  from  the  property  thereby  ac- 
quired in  the  thing  removed,  has  always  been  considered  in 
law  a  different  species  of  right  from  an  easement.  Such  right  is  a 
privilege,  and  so  is  an  easement ;  but  the  latter  is  a  privilege  with- 
out profit,  and  is  merely  accessorial  to  the  rights  of  property  in 
land,  while  the  former  is  the  reverse.  If  granted  to  one  in  gross 
it  is  so  far  of  the  character  of  an  estate  or  interest  in  the  land  itself 
that  it  is  treated  as  such."  Authority  is  then  cited  for  the  doc- 
trine. Per  Chancellor  Walworth,  Post  v.  Pearsall,  22  Wend. 
425;  Oodd.  Easem.  5  el  seq,;  2  Washb.  Easem.  11  et  seq.,  312, 
521,  528.  And  the  learned  General  Term  add  that  ^^an  easement 
T)roper  in  gross  cannot  be  created  by  grant  so  as  to  be  assignable  or 
inheritable."    Ackroyd  v.  Smith,  10  C.  B.  164. 

It  must  be  admitted  that  the  strict  and  technical  definition  of 
an  easement  excludes  a  right  to  the  products  or  proceeds  of  land, 
or  as  they  are  generally  termed,  profits  a  prendre.  But  that  such 
a  right  is  in  the  nature  of  an  easement,  and  although  capable  of 
being  transferred  in  gross,  may  also  be  attached  to  land  as  an  ap- 
purtenance and  pass  as  such,  is  shown  by  the  authorities  to  which 
the  General  Term  refer.  In  Post  v.  Pearsall,  supra,  the  language 
of  the  chancellor  is  ''  for  a  profit  a  prendre  in  the  land  of  another, 
when  not  granted  in  favor  of  some  dominant  tenement,  cannot 
properly  be  said  to  be  an  easement,  but  an  interest  or  estate  in  the 
land  itself."  That  it  may  be  so  granted  by  the  terms  of  the  grant 
HS  to  become  an  appurtenant  right  in  the  nature  of  an  easement  is 
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implied  in  the  citation.  Washbnm,  to  whose  discassion  of  the  sub- 
ject we  are  referred^  says  distinctly,  ^Hhis  right  of  profit  a  prendre, 
if  enjoyed  by  reason  of  holding  a  certain  other  estate,  is  regarded 
in  the  light  of  an  easement  appurtenant  to  snch  estate  "  (Washb. 
iEasem.  8,  §  7) ;  and  alluding  also  to  rights  acquired  by  custom  or 
dedication,  the  author  adds :  '^  It  would  be  difficult  to  treat  of 
easements  or  servitudes  without  embracing  these  rights,  as  well  as 
that  of  taking  profits  in  another's  land  which  one  may  enjoy  in 
connection  with  the  occupancy  of  the  estate  to  which  such  right  is 
united.''  It  seems  therefore  to  be  the  law  that  a  right  to  take  a 
profit  from  another's  land,  although  capable  of  being  transferred 
in  gross,  may  also  be  so  attached  to  a  dominant  estate  as  to  pass 
with  it  by  a  grant  transferring  the  land  with  its  appurtenances. 

The  caae  of  Achroyd  v.  Smith,  10  C.  B.  164,  does  not  controvert 
this  doctrine,  but  rather  limits  and  restricts  it.  There  the  contro- 
Tersy  arose  over  a  grant  of  way  to  the  premises  conveyed  "  for  all 
purposes,"  and  the  question  came  up  whether  a  conveyance  of  the 
alleged  dominant  estate  carried  this  right  to  the  purchaser,  and  it 
was  ruled  that  it  did  not.  The  court  said:  "  If  the  right  conferred 
by  the  deed  set  out  was  only  to  use  the  road  in  question  for  pur- 
poses connected  with  the  occupation  and  enjoyment  of  the  land 
conveyed,  it  does  not  justify  the  acts  confessed  by  the  plea.  But 
if  the  grant  was  more  ample,  and  extended  to  using  the  road  for 
purposes  unconnected  with  the  enjoyment  of  the  land,  and  this  we 
think  is  the  true  construction  of  it,  it  becomes  necessary  to  decide 
whether  the  assignee  of  the  land  and  appurtenances  would  be  entitled 
to  it."  The  court  thereupon  ruled  that  "  it  is  not  in  the  power  of 
a  vendor  to  create  any  rights  not  connected  with  the  use  or  enjoy- 
ment of  the  land,  and  annex  them  to  it,  and  held  that  snch  right 
must  'Mnhere  in  the  land  ;"  "must  concern  the  demised  premises 
and  the  mode  of  occupying  them;"  "must  be  qtiodammodo  an- 
nexed and  appurtenant  to  them ; "  *'  must  both  concern  the  thing 
demised  and  tend  to  support  it,  and  support  the  reversioner's  es- 
tate." That  the  right  claimed  in  the  present  case  is  within  the 
boundary  assigned  seems  to  us  quite  certain.  It  respected  the  use 
and  occupation  of  the  half  acre  ;  was  necessary  and  essential  to  that 
use,  and  directly  concerned  the  mode  of  occupying  the  land  as  con- 
templated both  by  the  vendor  and  vendee.  An  instructive  case  on 
this  point  is  that  of  Orubb  v,  Guilford,  4  Watts,  223.  There,  on 
4Bale  of  twenty  acres  of  ore-bank,  a  right  was  also  given  to  tho 
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grantee  to  enter  npon  other  lands  of  the  grantor  and  search  for 
iron  ore^  and  nune  and  carry  it  away.  The  question  was 
whether  such  right  was  appurtenant  to  the  twenty  acres,  and  it 
was  held  that  it  was  not.  Among  the  reasons  given  were  that 
a  separate  consideration  for  the  ore  mined  was  to  be  given,  and 
that  the  right  was  in  no  manner  necessary  to  the  use  or  occu- 
pation of  the  twenty  acres,  and  did  not  concern  or  affect  it  at  ail. 
The  furnace  to  be  supplied  was  on  other  lands,  and  the  court  said 
that  the  argument  tended  only  to  show  that  the  right  was  appurte- 
nant to  the  furnace,  and  not  to  the  twenty  acres,  because  while  it 
was  needed  for  the  one,  it  was  not  for  the  other,  and  in  no  manner 
concerned  it. 

The  answer  made  by  the  respondent  to  this  view  of  the  case  is 
threefold.  Her  counsel  argue  that  the  right  in  question  was  a 
mere  license,  and  passed  no  estate  in  the  land.  But  a  license  is 
revocable  and  disappears  upon  a  conveyance,  binding  in  no  respect 
the  new  grantee,  and  the  vendor  did  not  so  understand  the  right 
he  had  given,  for  when  he  conveyed,  he  did  so  ^'  subject  to  the 
right  heretofore  conveyed  to  J.  Howard  Asher,  of  taking  ice  from 
the  pond  " —  a  provision  meaningless  and  unnecessary  if  referred 
to  a  license  revocable  at  any  moment.  The  grantee  had  no  such 
intent  or  understanding,  for  he  went  on  at  once  to  construct  his 
ice-house,  and  organize  his  business  at  an  expense  which  must  have 
been  serious  and  considerable,  and  which  he  would  not  have  done 
had  he  known  that  he  held  but  a  mere  license  which  his  grantor 
could  at  will  revoke.  Wetmore  v.  WhiUy  2  Cai.  Cas.  87  ;  Wiseman 
V.  Lucksingery  84  N.  Y.  39,  40  ;  8-  c,  38  Am.  Rep.  479.  And  if 
the  deed  to  Asher  did  not  pass*  an  interest  in  the  grantor's  land 
covered  by  the  pond,  it  passed  nothing,  for  it  did  not  transfer  any 
ice.  There  was  none  at  the  time  to  be  transferred,  and  when  it 
formed,  Asher  had  no  title  to  the  whole  or  any  specific  part  of  it 
He  had  simply  a  right  to  acquire  such  title  to  so  much  as  would  fill 
his  ice-house  on  the  half  acre  by  going  upon  the  premises,  and  cut- 
ting and  taking  that  quantity.  The  case  of  Doe  v.  Woody  2  B.  & 
Aid.  724,  illustrates  the  distinction.  In  that  case  the  grant  was 
of  a  right  to  search  for  metals  in  the  grantor's  land,  and  to  raise 
and  dispose  of  the  same  when  found.  It  was  held  to  be  not  a 
specific  grant  of  the  metals  in  the  land,  but  a  right  of  property  only 
as  to  such  part  thereof  as,  under  the  liberties  granted,  should  be 
dug  and  got,  and  that  such  right  was  an  incorporeal  privilege. 
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And  in  Orulib  v.  Ouiljord,  8upra^  it  was  expressly  ruled  that 
the  right  to  raise  ore  was  an  incorporeal  hereditament  and  not, 
as  had  been  contended,  a  license  rcTocable  at  the  will  of  the  par- 
ties. 

Then  it  is  farther  said  that  the  grantor  and  those  succeeding 
him  were  not  bound  to  maintain  the  dam,  and  when  the  pond  was 
destroyed  the  right  was  gone^  It  may  be  that  they  were  not  bound 
to  maintain  it,  but  that  fact  did  not  authorize  them  to  destroy  it 
or  prevent  its  necessary  repair.  To  assert  that  is  at  once  to  convert 
the  easement  into  a  mere  license,  revocable  at  any  moment.  The 
grant  of  the  easement  carried  with  it  whatever  was  essential  to  its 
enjoyment,  and  gave  to  the  owner  of  the  dominant  estate  the  right 
to  repair  and  rebuUd  the  dam.  Washb.  Easem.  39,  565  ;  Roberts 
V.  Roberts,  55  K  Y.  275. 

After  the  original  conveyance  to  Asher  the  defendant  became  a 
lessee  of  the  lot.  Before  that  her  lessor  had  built  the  ice-house  and 
taken  ice  from  the  pond  with  which  to  fill  it,  and  so  exercised  his 
right  and  made  it  parcel  of  his  estate.  In  1872  one  of  Hogan's 
grantees  had  destroyed  the  dam,  and  no  ice  was  taken  until  1877. 
In  the  fall  of  that  year,  the  defendant,  being  lessee,  applied  to  and 
obtained  plaintiff's  consent  to  build  a  temporary  dam  and  cut  the 
ice,  which  was  done  ;  the  dam  being  removed  in  the  spring  of  the 
next  year.  The  defendant  afterward  became  owner  by  a  deed  from 
Asher.  Upon  these  fact^it  is  argaed  that  the  defendant  admitted 
that  the  right  to  take  ice  had  ended  in  1872.  It  would  be  quite  as 
just  an  infei^nce  that  the  plaintiff  admitted  a  right  to  replace  the 
dam.  She  does  not  appear  to  have  denied  such  right  until  the 
next  year. 

The  whole  question  thus  turns  upon  the  inquiry  whether  the 
privilege  granted  was  of  such  a  character  as  to  be  in  the  nature  of 
an  easement  and  become,  when  exercised,  an  appurtenance.  It 
does  not  concern  or  inhere  in  the  land  precisely  like  a  right  of  way 
which  is  essential  or  convenient  irrespective  of  the  use  to  which 
the  land  is  put,  but  does  so  relatively  to  that  use,  as  in  the  case  of 
land  used  for  a  mill  or  for  the  manufacture  of  iron.  In  those  cases, 
as  in  this,  the  use  for  which  the  land  was  bought,  and  which  char- 
acterized the  contract  of  purchase,  became  the  essential  element  by 
which  the  privilege  granted  was  to  be  measured  and  judged.  The 
right  to  take  ice  from  the  pond  was  the  one  essential  thing  leading 
to  the  purchase  of  the  half  acre,  justifying  the  building  put  upon 
V0L.XLVIII  — 88 
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it,  and  making  possible  the  perfarm—ee  of  the  ooTenants  for 

supply.     We  think  that  right  passed  to  the  present  defendant 

The  jndgment  should  be  reversed  and  a  new  trial  granted,  costs 

to  abide  the  event. 

JftdgmmU 
AUoononr. 


Murray  y.  New  York  Life  Iksuraitcb  Oompaity. 

(96  N.  T.  614.) 

iMwranoe —  life — death  in  violaUan  of  lam. 

A  life  insaianoe  policy  was  oonditioned  to  be  void  if  the  assured  should  die 
"  in  or  in  consequence  of  the  violation  of  the  laws.*'  The  aasured  and  his 
brothers  planned  an  assault  upon  B.,  and  in  pursuance  thereof,  one  of  them 
seised  and  held  him  while  the  assured  beat  him.  B.  drew  a  pistol,  and 
the  assured  seeking  to  escape  was  killed  by  its  discharge.  B.  testified  that 
the  discharge  was  accidental,     ffeld,  that  the  policy  was  avoided. 

ACTION  on  a  life  insurance  policy.     The  head-note  and  the  opin- 
ion state  the  facts.     The  defendant  had  judgment  below. 

S.  W.  FuUerton,  for  appellant. 

Joseph  H.  ChoatBy  for  respondent. 

Andrews^  J.  The  policies  upon  the  life  of  Wisner  Murray 
each  contain  a  condition  that  if  the  assured  ''  shall  die  in,  or  in 
consequence  of  a  duel,  or  of  the  violation  of  the  laws  of  any  nation. 
State  or  province/'  the  policy  shall  be  void.  The  assured  died 
from  a  pistol  shot  from  a  pistol  in  the  hands  of  one  Berdell,  upon 
whom  the  deceased  and  his  brother  had  committed  a  violent  as- 
saulty  and  the  defense  is  based  upon  this  condition  in  the  policy. 
It  is  an  undisputed  fact  that  the  brothers,  acting  in  concert, 
planned  the  assault  upon  Berdell.  They  stationed  themselves  in 
the  waiting-room  of  the  station  awaiting  his  arrival,  and  when  he 
entered  the  room  Spencer  Murray  seized  him  by  the  arms  from  be- 
hind and  held  him,  while  his  brother  Wisner  Murray,  standing  in 
front,  beat  him  over  the  head  and  face  with  a  rawhide,  striking 
from  ten  to  twenty  blows,  inflicting  severe  and  painful  wounds 
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from  which  the  blood  flowed  profusely,  covering  his  face  and 
.clothing.  The  assault  was  a  brutal  one,  and  so  far  as  appears, 
without  provocation.  Berdell  testified  that  in  the  struggle  to 
escape  from  Spencer  Murray  his  hand  was  involuutarily  brought 
into  contact  with  his  hip  pocket  containing  a  pistol.  He  drew  it 
from  his  pocket,  and  it  appears  that  Wisner  Murray,  seeing  the 
pistoly  started  toward  the  lunch  counter,  keeping  his  face  toward 
BerdeU  and  calling  on  his  brother  to  ^'  hold  him  and  not  to  let 
him  shoot."  Wisner  Murray  jumped  over  the  lunch  counter,  and 
as  he  was  passing  through  a  door  into  another  room,  the  pistol  in 
the  hands  of  Berdell  was  discharged,  the  ball  hitting  the  assured 
in  the  forehead,  causing  his  death. 

Berdell,  who  was  called  as  a  witness  by  the  defendant,  testified, 
in  substance,  that  the  firing  of  the  pistol  was  accidental,  and  was 
caused  by  the  sudden  jerking  of  his  arm  by  Spencer  Murray,  Who 
was  still  holding  him,  and  that  he  had  no  intention  of  firing  at  the 
deceased.  It  is  established  by  the  great  preponderance  of  testi- 
mony, that  until  after  the  pistol  was  fired  Berdell  was  in  the  grasp 
of  Spencer  Murray,  and  was  struggling  to  release  himself. 

Berdell  also  testified  that  the  deceased,  during  the  time  he  was 
retreating,  had  a  pistol,  which  he  pointed  at  the  witness  as  if  aim- 
ing at  him.  He  is  confirmed  as  to  the  deceased  having  a  pistol  by 
another  witness,  and  a  pistol  was  found  after  the  affray  on  the 
floor  near  where  the  deceased  fell,  a  distance  of  about  thirty*  feet 
from  the  place  where  Berdell  was  when  the  shot  was  fired.  The 
witnesses  differ  as  to  the  time  which  elapsed  between  the  com- 
mencement of  the  affray  and  the  firing  of  the  pistol,  the  highest 
estimate  being  given  by  any  witness  being  thirty  seconds. 

It  is  not  disputed  that  the  assault  made  upon  Berdell  was  a  vio- 
lation of  law.  But  it  is  contended  that  as,  according  to  the  evi- 
dence of  Berdell,  the  firing  was  accidental  and  not  intentional,  and 
as  it  also  appears  that  it  happened  after  the  assured  had  abandoned 
the  combat,  his  death  was  not  '^in.  or  in  consequence  of,  a  viola- 
tion of  law,''  and  was  not  therefore  a  death  excepted  from  the 
operation  of  the  policy.  The  argument  is  that  death  under  such 
circumstances,  from  an  accidental  shooting,  cannot,  in  a  legal  sense, 
be  attributed  to  the  violation  of  law  which  preceded  it,  so  as  to 
bring  it  within  the  condition  of  the  policy.  There  must,  no  doubt, 
be  a  relation  between  the  act  causing  the  death  and  the  violation  of 
law  to  avoid  the  policy.     In  the  case  of  BrtuUey  v.  Mutual  Ins.  Oo,, 
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45  N.  Y.  422 ;  s.  c,  6  Am.  Bep.  115,  involving  the  constructioa 
of  a  similar  clause  in  a  life  policy,  the  court  said  :  ''It  seems  to  be 
clear  that  a  relation  must  exist  between  the  violation  of  law  and 
the  death  to  make  good  the  defense ;  that  the  death  must  have 
been  caused  by  the  violation  of  law." 

It  may  be  that  the  proviso  in  the  policy  was  primarily  intended 
to  exempt  the  company  from  the  hazard  of  a  death  from  violence 
to  which  persons  engaged  in  the  execution  of  criminal  acts  are  ex- 
posed, and  especially  where  the  unlawful  or  criminal  act  is  such  as 
is  likely  to  be  met  by  forcible  resistance.  It  is  plain  that  a  homi- 
cide committed  in  self-defense  would  be  a  death  within  the  condi- 
tion ;  so,  also,  a  death  at  the  hands  of  justice  in  punishment  for 
crime.  The  death  in  these  cases  would  be  the  direct  and  legitimate 
result  of  the  criminal  act. 

Another  case,*a  little  further  removed  from  the  violation  of  law 
as  its  cause,  would  be  one  where  a  party  assailed,  in  the  heat  of 
passion,  naturally  engendered  by  the  act  of  the  assured,  on  the  mo- 
ment takes  the  life  of  the  aggressor,  although  the  provocation 
might  not  be  a  legal  justification  of  the  homicide.  Such  a  death 
we  conceive  might  be  within  the  condition,  depending  upon  cir- 
cumstances. If  the  violation  of  law  in  which  the  deceased  was 
engaged  was  trivial,  although  calculated  to  some  extent  to  excite 
opposition  or  resistance,  but  the  taking  of  life  was  a  result  which 
no  reasonable  man  could  have  contemplated  as  likely  to  follow  from 
the  unlawful  act,  there  would  be  no  such  relation  between  the  act 
and  the  death  that  the  former  could  be  said  to  be  the  cause  of  the 
latter. 

But  if  on  the  other  hand  the  party  killed  was  engaged  in  com- 
mitting a  violent  assault,  the  natural  result  of  which  would  be  to 
arouse  the  passions  and  excite  the  anger  of  the  party  assailed,  and 
in  the  heat  of  passion  he  killed  his  assailant,  the  death  would  we 
think  be  the  result  of  the  unlawful  act  within  the  meaning  of  the 
policy,  although  the  party  causing  it  exceeded  the  bounds  of  law- 
ful resistance.  As  between  the  company  and  the  assured  his  vio- 
lation of  law  ought  justly  to  be  treated  as  the  cause  of  the  death, 
because  the  deceased  must  be  assumed  to  have  known  the  danger 
he  incurred,  and  that  a  party  resisting  an  assault  under  such  cir- 
cumstances, and  whose  anger  is  naturally  excited,  does  not  mark 
with  exactness  the  line  which  separates  lawful  defense  from  exces- 
sive and  unjustifiable  force. 
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We  have  so  fax  had  in  view  eases  where  the  death  of  a  person  in- 
sured was  the  result  of  the  intentional  act  of  another,  or  of  the  law. ' 
But  while  it  is  probable,  as  we  have  said,  that  cases  of  this  kind 
were  primarily  in  the  contemplation  of  the  parties  to  the  contract, 
the  words  of  the  condition  are  too  broad  to  permit  them  to  be  con- 
fined to  this  narrow  and  rigid  limitation.  The  proviso  clearly  ex- 
empts the  company  from  all  risks  of  life  which  attend  the  violation 
of  law,  which  are  the  natural  and  reasonable  concomitants  of  the 
transaction.  Prize-fighting  is  prohibited  by  law,  and  is  attended 
with  some  danger.  Suppose  in  such  a  friendly  contest,  by  mishap 
one  of  the  combatants  strikes  a  blow  which  causes  the  death  of  the 
other.  Would  a  death  under  such  circamstances  be  a  death  in  the 
violation  of  law  within  the  policy,  although  there  was  no  intention 
to  kill  ?  However  this  might  be  answered,  we  think  it  is  clear  that 
there  may  be  a  death  in  violation  of  law  within  the  meaning  of  the 
policy,  although  not  intentionally  inflicted,  and  although  it  was  not 
occasioned  by  the  act  of  another.  A  burglar,  who  in  consequence 
of  a  misstep,  or  to  escape  detection,  falls  or  jumps  from  the  roof  of 
a  house  which  he  is  attempting  to  enter,  and  is  killed,  dies  in  vio- 
lation of  law  as  plainly  as  if  he  had  been  shot  by  the  owner  in  de- 
fense of  his  dwelling.  In  the  former  as  in  the  latter  case,  the  death 
results  from  the  criminal  act,  within  the  policy,  as  a  natural  and 
reasonable  consequence,  because,  although  the  immediate  cause  of 
the  death  was  a  fall,  yet  the  exposure  to  the  danger  was  encoun- 
tered in  the  prosecution  of  the  criminal  purpose. 

Another  case  may  be  stated,  of  which  there  may  perhaps  be 
more  doubt.  Suppose  the  assured  in  this  case  instead  of  having 
been  killed  by  the  pistol  had,  in  the  struggle  with  Berdell,  rup- 
tured a  blood-vessel,  or  being  predisposed  to  heart  disease,  it  had 
been  brought  on  by  the  excitement  of  the  affray,  and  he  had  died 
from  either  of  these  causes  in  the  midst  of  the  struggle.  Death 
from  a  rupture  of  a  blood-vessel,  or  from  disease  of  the  heart,  oc- 
curring independently  of  any  violation  of  law,  would  be  covered 
by  the  policy.  The  company  assume  the  risks  of  death  from  these 
causes  under  ordinary  circumstances.  But  do  they  assume  such 
risk  when  the  immediate,  exciting  cause  of  the  death  is  a  struggle 
originating  in  a  criminal  assault  in  which  the  deceased  was  en- 
gaged at  the  time  ?  To  exempt  the  company,  must  the  death  re- 
sult from  some  peculiar  and  special  risk  connected  with  the  com- 
mission of  crime  ?    It  seems  to  us  not,  and  that  it  is  sufficient  to 
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bring  a  case  within  the  condition^  if  there  is  such  a  relation  be- 
tween the  act  and  the  death  that  the  latter  would  not  hare  oocnr* 
red  at  the  time  if  the  deceased  had  not  been  engaged  in  the  yiola- 
tion  of  law 

In  the  case  before  us  it  is  said  that  the  shooting  was  accidental 
and  not  voluntary  or  intentional^  and  consequently  was  not  a  death, 
in  or  in  consequence  of  a  violation  of  law.  What  incidents  wopld 
attend  the  assault  by  the  Murrays  could  not  be  foreseen.  They 
probably  did  not  know  that  Berdell  had  a  pistol,  and  if  they  had 
known  it,  they  could  not  have  anticipated  that  it  would  be  dis- 
charged in  the  manner  stated  by  him.  But  they  took  the  risk  of 
his  resistance  to  any  extremity.  They  took  the  risk  of  any  injury 
which  might  happen  to  them  in  consequence  of  his  handling  a 
deadly  weapon,  whether  such  injury  was  intentional  or  accidental 
The  case  is  to  be  considered  under  the  actually  existing  circum- 
stances of  the  assailants  and  assailed,  and  if  the  killing  under  these 
circumstances  was  not  an  unnatural  result  of  the  attack,  the  case 
is  within  the  condition.  Assuming  that  Berdell's  statement  that 
the  shooting  was  unintentional  was  binding  on  the  jury,  and  that 
the  killing  was  accidental,  yet  the  accident  was  the  result  of  the 
struggle  of  Berdell  to  free  himself  from  the  grasp  of  Spencer  Mur- 
ray, and  the  jerking  of  his  arm  by  the  latter.  The  accident,  so 
called,  was  caused  by  the  assault,  and  the  risk  of  injury  from  the 
discharge  of  the  pistol  was  occasioned  by  the  criminal  act  of  the 
Murrays. 

The  claim  that  Winter  Murray  had  abandoned  the  combat  be- 
fore the  firing  of  the  pistol,  if  true,  does  not  meet  the  difficulty. 
He  was  a  party  to  the  original  encounter.  The  struggle  with 
Spencer  Murray  was  continuing  when  the  pistol  was  fired.  If  the 
shot  had  killed  Spencer  Murray,  and  he  had  been  the  person  in- 
sured, there  could,  we  think,  be  no  doubt.  It  killed  his  brother 
who  was  unfortunately  within  its  range,  but  at  a  time  when  it  is 
said  he  was  attempting  to  escape  from  the  scene.  But  he  was  not 
relieved  from  responsibility  for  the  act  of  his  confederate  in  a  crime 
jointly  planned,  who  was  continuing  the  assault,  and  the  act  of 
Spencer  Murray  in  jerking  the  arm  of  Berdell,  causing  the  explo- 
sion, is  as  to  the  company  the  act  of  both. 

Wc  are  of  opinion,  assuming  as  true  to  its  full  extent  the  state- 
ment made  by  Berdell,  that  the  defense  was  established.  If,  as 
there  is  some  slight  evidence  to  show,  Berdell  fired  the  pistol  after 
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he  had  escaped  from  Spencer  Murray,  the  case  is  not  changed. 
At  all  events  the  jury  upon  that  theoty  of  the  case  might  well  have 
fonndy  and  could  not  justly  have  found  otherwise^  that  it  was  fired 
by  Berdell  in  the  heat  of  passion,  and  under  circumstances,  which 
if  they  did  not  fully  justify  him,  made  the  firing  and  the  conse- 
quent death  a  natural  and  reasonable  consequence  of  the  assault. 
Whether  therefore  the  firing  of  the  pistol  was  intentional  or  not, 
or  whether  VfvSn&i  Hurray  had  or  had  not  abandoned  the  combat, 
the  jury  upon  the  evidence  were  justified  in  finding  as  they  did  by 
the  general  verdict,  that  the  assured  died  in,  or  in  consequence  of, 
a  violation  of  law.  This  conclusion  answers  the  points  made  upon 
the  exceptions  to  the  charge. 

[Omitting  practice  points.} 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed 

AU  concur,  except  Dajtfobth,  J.,  absent. 
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WegoUMe  vMtirument  —  aUeraUon  —  surety. 

The  material  alteration  of  a  complete  note,  by  the  principal  maker,  befon 
delivering  and  without  the  knowledge  of  the  surety,  diachaigea  the  aaretj, 
although  the  alteration  was  without  the  knowledge  of  the  payee.  {See 
nde^p.  867.) 

ACTION  on  notes.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

WiUiam  F.  Lawrence  and  Albert  Douglas,  Jr.,  for  plaintiff  in 
error. 

Harrison,  Olds  d  Marsh  and  Van  Meter  dk  Throckmorton,  for 
defendant  in  error. 

Martik,  J.     The  makers  and  payee  of  each  note  are  the  same. 
For  convenience  we  will  consider  the  note  which  reads: 
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'*  $1,000.  Ohillicothe,  0.,  February  18,  1873. 

'<  One  year  after  date  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  Mrs.  J.  J.  Ban^  one  thousand  dollars,  for  value  received 
—  with  ten  per  cent  interest  from  date  — 

"0.  B.  Thompsok, 
"Wm.  a.  Jokes, 
"J.  P.  Steele Y, 
"A.  W.  Thompson.'' 

The  answer  of  the  surety  Jones  merely  alleges  that  after  he  signed 
the  note  it  was  altered,  without  his  consent,  by  the  addition  of  the 
words,  ''  with  ten  per  cent  interest  from  date."  By  whom  and  when, 
whether  before  or  after  delivery,  or  with  or  without  the  knowledge 
of  the  principal  or  payee  is  not  stated.  The  plaintiff,  making  no  ob- 
jection to  the  answer  on  account  of  this  indefiniteness,  put  in  a  reply 
amounting  to  a  general  denial.  On  this  issue  alone  the  case  went 
to  a  jury  and  testimony  was  given  tending  to  show  an  alteration  as 
charged  in  the  answer.  The  defendant  requested  an  instruction  to 
the  jury  to  the  effect  that  if  they  found  that  the  note  had  been 
altered  as  stated  in  the  answer,  then  the  note  sued  was  not  the  note 
he  signed  and  the  plaintiff  cannot  recover.  This  instruction  the 
court  properly  refused  to  give.  The  charge  given  was  "  that  if  the 
note  was  altered  before  delivery  to  the  payee  without  her  knowledge 
or  consent,  such  alteration  will  not  affect  its  validity  in  her  hands.'' 

The  only  questions  to  be  decided  arise  upon  this  charge.  As  ap- 
plied to  the  note  under  condition,  the  charge  is  to  the  effect  that  a 
material  alteration  of  a  complete  note  made  by  the  principal  maker, 
before  delivery  and  without  the  knowledge  of  the  surety,  does  not 
discbarge  the  surety,  unless  such  alteration  was  made  with  the 
knowledge,  consent  or  procurement  of  the  payee.  We  think  this 
charge  is  manifestly  erroneous.  We  are  sustained  in  this  view  by 
numerous  well  considered  adjudications  :  In  New  York,  MeOrcUhy. 
Clark,  66  N.  Y.,  34  ;  s.  c,  15  Am.  Rep.  372 ;  Connecticut,  ^tna 
National  Bank  Y.  Winchester y  43  Conn.  391;  Massachusetts,  Draper 
T.  Wood,  112  Mass.  315  ;  s.c.  17  Am.  Rep.  92;  Pennsylvania,  Ful- 
mery.  Seitz,  58  Penn.  St.  237 ;  Maine,  Waterman  v.  Vose,  43  Me. 
504  ;  Michigan,  Bradley  \.  Mann,d7  Mich.  1 ;  Indiana,  Schuewinde 
V.  Rackety  54  Ind.  248 ;  Missouri,  Frigg  v.   Taylor,  27  Mo.  245. 

Many  other  authorities  bearing  directly  on  the  point,  from  the 
same  and  other  States,  a  recited  in  the  able  brief  of  counsel  for  plaint- 
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iff  in  error.  The  alteration  iras  certainly  maiterial.  When  it 
signed  by  the  snretj  the  note  iioBe  no  intewi  before  maiuiily,  nad 
was  for  the  payment  of  tl,000  and  no  more  when  dne.  As  altered 
it  drew  interest  from  date  and  was  for  the  payment  of  tl,060  at 
maturity.  It  may  be  well  to  remark  (althongb  it  is  not  an  impor- 
tant circumstance),  that  the  note  is  joint  and  several.  The  principal 
was  not  a  party  to  the  action  ;  and  the  plaintiff  planted  her  case  on 
the  several  promise  of  the  surety.  If  the  surety  is  bound,  it  ia 
because  of  his  promise.  There  is  no  intimation  in  the  record  that 
his  alleged  liability  was  assumed  otherwise  than  by  his  written  pro- 
mise. When  he  signed  and  handed  the  note  to  his  principal,  he 
thereby  authorized  its  delivery  as  it  was  then  written.  And  he 
would  have  been  bound  accordingly  to  the  payee  or  any  subsequent 
bona  fide  holder. 

By  the  subsequent  alteration*  its  identity  was  lost,  and  there  arose 
another  and  distinct  obligation  which  he  had  not  signed.  To  hold 
him  bound  by  the  new  contract,  he  must  in  some  way  consistently 
with  legal  principles  be  concluded  by  the  act  of  his  principal  or 
other  person  in  making  the  alteration.  He  may  be  thus  concluded 
by  authority  previously  given,  or  by  subsequent  ratiGcation,  or  by 
conduct  on  his  part  raising  an  estoppel.  There  is  no  claim  made  of 
subsequent  ratification.  And  there  is  no  suggestion  of  authority 
other  than  the  mere  fact  that  he  intrusted  the  paper  to  his  principal 
for  negotiation.  The  principal  had  the  custody  of  the  note  with 
authority  to  deliver  it.  If  the  surety  had  parted  with  the  note, 
leaving  a  blank  for  the  insertion  of  the  amount  or  other  material 
part,  the  custody  of  the  note  would  have  carried  with  it  unrestricted 
authority  to  fill  the  blank  accordingly.  Fullerton  v.  Siurges,  4 
Ohio  St.  599.  In  this  instance  there  was  no  blank  to  be  filled. 
The  surety  carefully  fixed  in  writing  all  the  terms  of  his  contract  — 
the  day  of  payment  and  the  precise  amount  he  was  to  pay.  The  note 
was  complete  when  it  left  his  hands,  and  conferred  no  authority  on 
anybody  to  alter  it. 

Did  the  conduct  of  surety  estop  him  from  saying  that  the  altera- 
tion was  without  his  consent  P  The  record  of  his  conduct  is  brief. 
He  signed  the  note  at  the  request  of  his  principal,  and  handed  it  to 
him  for  delivery  to  the  payee.  This  is  all  of  it.  It  was  a  single 
transaction  incapable  of  being  misunderstood. 

It  is  claimed  by  learned  counsel  for  the  defendant  in  error  that 
the  surety  here  falls  within  the  rule,  ^*  Whenever  one  of  two  innocent 
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TNirties  must  suffer  by  the  act  of  a  third,  he  who  has  enabled  such 
person  to  occasion  the  loss  must  sustain  if 

The  application  of  this  rule  to  the  unauthorized  alteration  of  a 
complete  note  by  one  of  the  promisors,  before  delivery  and  without^ 
the  knowledge  of  the  other,  is  expressly  denied  in  JfcOraihy.  Cflark 
and  JEtfia  Nat.  Bank  v.  Winchester ^  supra. 

The  construction  of  an  instrument  may,  it  is  true,  be  so  faulty  as  to 
afford  exceptional  facilities  for  alteration.  And  m  such  casenegli* 
gence  to  some  extent  may  be  imputed  to  the  maker.  He  may  pos- 
sibly be  said  to  have  enabled  his  co-maker  to  commit  the  forgery^ 
Every  such  case  must  stand  on  its  own  peculiar  circumstances.  In 
this  record  however  we  see  no  evidence  of  negligence  on  the  part 
of  the  surety. 

The  alteration  consisted  of  words  added  at  the  end  of  the  note. 
In  what  respect  was  the  surety  negligent  in  not  anticipating  and 
preventing  this  crime  ?  He  might,  it  is  true  have  drawn  an  elongated 
scroll  from  the  end  of  the  note  before  parting  with  it.  If  this  was. 
his  duty,  it  was  likewise  his  duty  to  have  excluded  the  possibility 
of  fraudulent  alteration  on  any  part  of  the  space  within  the  four 
comers.  A  construction  of  the  rule  which  exacts  such  suspicious 
calre;  and  requires  the  surety  to  regard  his  principal  as  a  rogue,  is 
ijntenable  and  wholly  unsuited  to  the  practical  business  methods  of 
our  people. 

The  case  of  Futterton  v.  Sturges,  supra,  is  confidently  relied  on 
by  the  defendant  in  error  as  sustaining  the  position  that  the  partici- 
pation of  the  payee  in  a  material  alteration  before  delivery  is  neces- 
sary to  avoid  the  note  as  to  a  surety  who  had  no  knowledge  of  and 
had  given  no  authority  to  make  the  alteration.  As  we  understand 
that  case,  the  alteration  consisted  in  affixing  a  seal  to  the  name  of 
the  surety  before  delivery  and  was  wholly  immaterial.  Therefore 
all  that  was  said  by  the  eminent  judge  who  delivered  the  opinion 
on  the  law  relating  to  a  material  alteration  is  obiter. 

[Minor  points  omitted.] 

We  consider  it  unnecessary  in  view  of  what  has  been  said  to  com* 
ment  on  the  other  note  described  in  the  record. 

Judgment  of\  the  District  Court  reversed. 

NoTB  BT  THB  Reportkr. — See  11  Am.  Rep.  158  ;  20  id.  273. 

In  Weyerhaaeer  v.  Dun,  New  York  Supreme  Court,  16  Week.  Dig.  412;  a.  o.,. 
mem.  29  Hun»  479,  it  was  held  that  under  the  laws  of  Indiana,  a  person  hav- 
ing in  his  posBession  notes  executed  and  indorsed  in  blank,  with  authority  to 
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teae  M  oocaaion  may  reqoiie,  had  no  anthoritj  to  inaeit  a  danae  that  a  note 
shall  bear  "  interest  at  ten  per  cent  after  matority/*  withont  a  baigain  to  thi* 
effect  by  the  indoraera,  notwithstanding  the  fact  that  thoogh  the  kgal  nte 
of  hiterest  was  six  per  cent,  ten  per  cent  might  be  recoverad  if  agreed  npon 
In  writing. 

In  OraigJuad  v.  McLoMy,  99  Penn.  8t.  211,  a  joint  and  sereral  promiasoKy 
note  was  executed  and  deliTored  by  two  co-promiaorB  payable  one  day  after 
date.  Subsequently,  with  the  consent  of  one  of  the  makers,  bot  witlMmt  the 
knowledge  or  consent  of  the  other,  the  payee  Inserted  into  the  note  the  woidi 
' '  at  eight  per  cent  interest. "  Suit  being  afterward  brought  upon  said  note  by  the 
payee  against  the  maker  who  had  not  consented  to  the  alteratioti,  AeU,  that 
ihe  alteration  was  a  material  one  and  avoided  the  note  as  to  the  defendant 

Shabswood,  C.  J.,  said:  **  There  is  a' wilderness  of  cases  in  the  books  on 
the  subject  of  the  alterations  of  notes  and  other  instruments  of  writing,  throngh 
which  it  would  require  much  time  and  labor,  and  great  ingenuity,  for  any  one 
to  thread  his  way.  Of  course  they  are  not  all  consistent  and  easily  reconciled. 
Fortunately,  It  is  not  required  of  us  to  attempt  this  task  in  the  present  case. 
Perhaps  a  key  to  this  variety  and  want  of  harmony  may  be  found  in  the  remaik 
of  Mr.  Chief  Justice  Thompson,  in  KoutUm  v.  Kennedif,  68  Penn.  St.  190: 
B.  c,  3  Am.  Rep.  541 :  '  There  is  no  subject  in  the  books  which  has  occupied 
a  much  larger  share  of  attention  than  questions  of  the  alteration  of  writings, 
but  after  all  that  has  been  said,  each  case  must  stand  much  more  on  its 
own  facts  than  upon  the  rules  announced  in  any  given  case.'  My  own 
opinion  is,  that  the  courts  have  gone  far  enough  in  permitting  writings  to  be 
tampered  with. 

"  It  appears  to  be  settled  however  that  an  alteration  entirely  immaterial, 
which  places  no  responsibility  on  the  parties,  to  which  they  were  not  subject 
before  the  change,  does  not  vitiate  the  instrument.  Its  identity  remains.  The 
difficulty  has  been  always  in  determining  what  is  or  what  is  not  material.  It 
is  evident,  that  any  tampering  with  the  instrument  which  imposes  upon  the 
party  a  burden  or  a  peril,  which  he  would  not  else  have  incurred,  is  an  injniy 
to  him,  and  therefore  material.  It  is  a  mistake  to  infer  that  whether  the 
pecuniary  liability  is  increased  or  the  time  of  payment  changed  is  the  test.  In 
these  respects  the  party  may  be  no  worse,  yet  his  rights  and  remedies  on  the 
instrument  may  be  seriously  affected.  Wherever  this  is  so,  it  does  not  matter 
that  the  alteration  was  entirely  honest,  and  with  no  fraudulent  intent.  This 
will  be  often  found  to  be  the  case,  where  the  note  or  instrument  has  been 
executed  by  several  parties.  But  it  may  be  In  other  instances,  as  where 
attesting  witnesses  have  been  added  to  an  instrument  after  execution.  Jlor- 
thaU  V.  Qougler,  10  S.  k  R.  164.  An  alteration  of  the  date  of  a  promissorj 
note  by  the  payee,  whereby  the  time  of  payment  is  retarded,  avoids  the  note, 
SUphens  V.  Graham,  7  S.  &  R.  605.  We  might  multiply  cases  of  this  type, 
where  the  amount  of  the  pecuniary  responsibility  remained  unchanged. 
Wherever  therefore  a  note  or  instrument  is  executed  by  two  or  more  parties, 
any  alteration  in  it,  without  the  consent  of  all,  renders  the  recourse  of  the 
party  who  has  not  assented  more  difficult  and  expensive.  In  the  case  in  hand, 
when  rraiofhead.  if  compelled  to  pay  the  note,  comes  to  pursue  his  remedy 
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against  his  co-promisor,  either  for  indemnity  or  oontrilmtion,  as  the  esse  may 
warrant,  it  will  not  be  enough  to  produce  and  prove  the  note.  He  must 
afloount  for  the  alteration  apparent  on  its  face.  He  must  show  that  it  was 
made  with  Haines'  consent.  It  is  clear  then  that  the  alteration  was  material 
to  him.  So  if  Craighead  had  been  sued  in  some  other  State,  he  would  have 
to  show  that  the  note  was  executed  in  Pennsylvania,  and  that  by  the  law  of 
this  State  only  six  per  cent  could  be  reooYcred  upon  it.  In  short,  as  Mr.  Par- 
sons has  briefly  and  well  stated  it  in  his  treatise  on  Promissory  Notes,  p.  582 : 
'Any  alteration  which  changes  the  eyidence  or  mode  of  proof  is  material.* 

**  These  considerations  are  sufficient  to  dispose  of  this  case  without  advert- 
Ing  to  the  fact,  that  by  the  alteration  one  day's  additional  interest  was  actually 
imposed  on  the  defendant.  It  is  no  answer  to  say  that  this  day's  interest  was 
not  demanded  or  received,  or  to  plead  the  maxim  de  mMmU  non  curat  lex. 
In  Stephen  v.  Chraham,  eupra,  and  in  Kennedy  v.  Lanecuter  County  Bank,  0 
Harris.  847,  the  pa3rment  of  the  note  was  retarded  by  the  alteration  of  the 
date  only  a  single  day. 

**  We  think  therefore  the  learned  court  below  erred  in  holding  the  alteiaHoai 
Id  this  ease  immaterial  and  in  so  instructing  the  Jury 
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(40  Ohio  St.  14&) 

Maeter  and  eervant —  dtfeetive  maehinery — pramiee  to  repair 

Where  the  servant  of  a  manufacturing  company  is  employed  upon  defective 
machinery,  and  notifies  the  foreman  of  the  defect,  and  he  promises  to  have 
it  repaired,  it  is  not  necessarily  negligent  for  the  servant  to  continue  to  use 
the  machinery  in  its  defective  condition.* 

ACTION  for  personal  injuiy  by  negligence.     The  opinion  shows 
the  facts.     The  defendant  had  judgment  at  trial,  which  was 
reversed  by  the  District  Oourt. 

W,  A.  OoJUns  and  Owrge  R.  Haynes,  for  plaintiffs  in  error. 

Pratt  dk  Wilson,  for  defendant  in  error. 

DiCKMAN,  J.  There  is  no  evidence  that  there  was  any  careless- 
ness on  the  part  of  Morrissey  the  defendant  in  error,  in  his  mode 
of  operating  the  machine  through  whose  defects  he  was  injured. 
On  the  morning  of  his  injury — from  the  time  of  his  commencing 

T \ — ■ 1 I -    - 

^  *8ee  Oreene  v.  MinneapcUe,  etc,.  By,  Oo,  (81  Minn.  248),  47  Am.  Rep.  786. 
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irork  up  to  and  at  the  time  he  was  injured — he  ran  the  machuie 
much  glower  than  UBual  on  account  of  its  bad  condition  and  in 
order  to  avoid  being  hurt.  The  contributory  negbgenoe  imputed 
ito  him  consisted  in  his  knowing  that  the  part  called  the  ''jointer'' 
was  out  of  repair  and  could  not  be  safely  used^  and  m  thereafter 
remaining  in  the  service  of  the  company  and  continuing  to  operate 
that  portion  of  the  machine.  For  that  reason  the  court  below  took 
the  case  from  the  jury  and  directed  a  verdict  for  the  company. 
The  question  of  contributory  negligence  on  the  part  of  the  plaintiff 
is  generally  a  mixed  question  of  law  and  fact ;  but  it  is  only  when 
the  facts  are  beyond  dispute  and  admit  of  no  rational  inference  but 
that  of  negligence,  that  the  court  has  the  right  to  apply  the 
law  without  the  aid  of  a  jury.  The  defendant  in  error  while  in 
the  employment  of  the  company  was  under  the  supervision  and 
direction  of  a  foreman,  whose  duty  it  was  to  manage  and  control 
the  workmen  and  see  that  the  machinery  was  kept  in  good  order 
and  repair.  As  soon  as  Morrissey  discovered  that  the  part  of  the 
machine  upon  which  he  was  working  was  in  a  condition  unsuitable 
for  use,  he  complained  of  the  same  to  the  foreman,  who  promised 
him  that  thedefects  in  the  machine  should  be  retiedied  and  ordered 
him  to  continue  at  his  work.  He  thereupon  began  work  at  once  at 
the  jointer,  and  in  a  short  time  thereafter  was  injured  through  its 
defects,'  before  any  steps  were  taken  to  remedy  them.  As  a  fact 
which  was  taken  to  be  beyond  dispute  the  court  charged  the  joxy 
jbhat  the  company  was  guilty  of  gross  negligence.  But  the  court, 
in  view  of  another  fact  beyond  dispute,  viz. :  that  Morrissey  worked 
at  the  machine  with  knowledge  of  its  defective  condition,  evidently 
considered  it  a  settled  principle  that  such  knowledge  was  as  matter 
of  law  conclusive  of  contributory  negligence  on  his  part,  and 
ignored  the  importance  of  other  material  questions  of  fact,not  be- 
yond dispute  which  might  tend  to  qualify  or  limit  the  legal  etteot 
of  such  knowledge,  and  which  should  have  been  submitted  by  the 
court  to  the  consideration  of  the  jury.  After  the  promise  made  to 
Morrissey  himself  by  the  foreman  that  the  jointer  should  be  ''fized,^' 
and  after  hearing  the  foreman  promise  the  same  thing  two  weeks 
before  to  another  workman,  it  became  a  material  question  of  fact 
for  the  jury  to  determine,  under  proper  instructions  from  the  court', 
whether  Morrissey  after  acquiring  such  knowledge  continued  such 
a  length  of  time  in  the  service  of  the  company  as  to  constitute  a 
waiver  on  his  part  of  the  defects  in  the  machine.    Whether  he 
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afterward  remained  in  the  employment  of  the  company  because  of 
his  reliance  on  the  promige  of  the  foreman  to  pnt  the  jointer  in 
repair,  and  whether  the  jointer  was  out  of  repair  to  such  an  extent 
that  a  man  of  ordinary  care  would  not  continue  to  use  it  even  after 
a  promise  to  pnt  it  in  good  repair,  were  also  questions  of  fact  which 
4ihould  have  been  left  to  the  determination  of  the  jury  under  proper 
instraotions  from  the  court.  But  it  could  not,  in  order  to  take  the 
case  from  the  jury,  be  said  with  reason  that  knowledge  alone  of 
defects  in  the  machinery  and  continuing  to  use  the  same,  as  mat- 
ter of  law,  admitted  of  no  rational  inference  but  that  of  negligence, 
when  such  knowledge  is  taken  in  connection  with  the  fact  that 
Morrissey  complained  to  the  foreman  of  the  defects  and  received 
from  him  a  promise  that  they  should  be  remedied. 

The  court  below  applied  the  doctrine  in  all  its  latitude  without 
any  qualification  in  the  light  of  other  facts  and  circumstances  of  the 
<ni8e,  that  if  one  knowingly  and  voluntarily  exposes  himself  to  dan- 
ger by  using  dangerous  machinery,  he  cannot  be  said  to  be  without 
any  fault  or  negligence  on  his  part  and  therefore  cannot  recover  for  in- 
juries suffered  by  him  in  consequence.  That  a  knowledge  of  the  un- 
safe condition  of  the  machinery  used  is  a  most  important  element  in 
determining  the  question  of  contributory  negligence  there  can  be  no 
doubt.  Alone  and  unexplained  it  may  under  some  circumstances  be 
•oondusive  that  the  injured  party  was  willing  to  assume  the  attendant 
risks,  and  waive  all  objections  to  the  defects  that  rendered  the  ma- 
chinery hazardous.  But  such  knowledge  on  the  part  of  one  induced 
to  remain  in  the  service  of  an  employer  by  a  promise  to  remove  the 
cause  of  danger  is  not  of  itself  in  point  of  law  an  Answer  sufficient 
to  exonerate  a  defendant,  who  has  omitted  to  supply  machineiy 
that  is  safe  and  proper.  Selying  upon  such  inducement  held  out  by 
their  employers,  the  most  prudent  workmen  will  often  take  risks, 
not  merely  on  account  of  their  own  necessities,  but  in  consideration 
cf  their  employers  whose  interests  require  their  continued  service. 
Under  such  circumstances,  the  weight  of  authority  is  in  accord  with 
the  language  of  Willes,  J.,  in  Holmes  v.  Worthing  f  on  ^  2  Fost.  &  Fin. 
533:  **  If  the  defendants  knew  of  the  defect  and  undertook  to  repair 
it  and  the  plaintiff  went  on  working,  relying  on  their  repairing  it, 
then  they  may  be  liable.  If  the  plaintiff  complained  of  the  defect, 
and  the  defendants  promised  that  it  should  be  remedied,  he  is  not 
to  be  deprived  of  his  remedy,  merely  because  relying  on  their  promise 
he  remained  in  their  employment.'' 
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irork  up  to  and  at  the  time  he  was  injured — he  ran  the  machine 
much  slower  than  usual  on  account  of  its  bad  condition  and  in 
order  to  avoid  being  hurt.  The  contributoiy  negligence  imputed 
to  him  consisted  in  his  knowing  that  the  part  called  the  ''jointer'' 
was  out  of  repair  and  could  not  be  safely  used,  and  m  thereafter 
remaining  in  the  service  of  the  company  and  continuing  to  operate 
that  portion  of  the  machine.  For  that  reason  the  court  below  took 
the  case  from  the  jury  and  directed  a  verdict  for  the  company. 
The  question  of  contributory  negligence  on  the  part  of  the  plaintiff 
is  generally  a  mixed  question  of  law  and  fact ;  but  it  is  only  when 
the  facts  are  beyond  dispute  and  admit  of  no  rational  inference  but 
that  of  negligence,  that  the  court  has  the  right  to  apply  the 
law  without  the  aid  of  a  jury.  The  defendant  in  error  while  in 
the  employment  of  the  company  was  under  the  supervision  and 
direction  of  a  foreman,  whose  daty  it  was  to  manage  and  control 
the  workmen  and  see  that  the  machinery  was  kept  in  good  order 
and  repair.  As  soon  as  Morrissey  discovered  that  the  part  of  the 
machine  upon  which  he  was  working  was  in  a  condition  unsuitable 
for  use,  he  complained  of  the  same  to  the  foreman,  who  promised 
him  that  thedefects  in  the  machine  should  be  remedied  and  ordered 
him  to  continue  at  his  work.  He  thereupon  began  work  at  once  at 
the  jointer,  and  in  a  short  time  thereafter  was  injured  through  its 
defects,  before  any  steps  were  taken  to  remedy  them.  As  a  fact 
which  was  taken  to  be  beyond  dispute  the  court  charged  the  jiuy 
t^hat  the  company  was  guilty  of  gross  negligence.  Bat  the  court, 
in  view  of  another  fact  beyond  dispute,  viz. :  that  Morrissey  worked 
at  the  machine  with  knowledge  of  its  defective  condition,  evidently 
considered  it  a  settled  principle  that  such  knowledge  was  as  matter 
of  law  conclusive  of  contributory  negligence  on  his  part,  and 
ignored  the  importance  of  other  material  questions  Of  fact.not  be- 
yond dispute  which  might  tend  to  qualify  or  limit  the  legal  efliect 
of  such  knowledge,  and  which  should  have  been  submitted  by  the 
court  to  the  consideration  of  the  jury.  After  the  promise  made  to 
Morrissey  himself  by  the  foreman  that  the  jointer  should  be  '*  fixed," 
and  after  hearing  the  foreman  promise  the  same  thing  two  weeks 
before  to  another  workman,  it  became  a  material  question  of  fact 
for  the  jury  to  determine,  under  proper  instructions  from  the  court^ 
whether  Morrissey  after  acquiring  such  knowledge  continued  such 
a  length  of  time  in  the  service  of  the  company  as  to  constitute  a 
waiver  on  his  part  of  the  defects  in  the  machine.    Whether  he 
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afterward  remained  in  the  employment  of  the  company  because  of 
his  reliance  on  the  promise  of  the  foreman  to  put  the  jointer  in 
repair,  and  whether  the  jointer  was  out  of  repair  to  such  an  extent 
that  a  man  of  ordinary  care  would  not  continue  to  use  it  even  after 
a  promise  to  put  it  m  good  repair,  were  also  questions  of  fact  which 
ahould  have  been  left  to  the  determination  of  the  jury  under  proper 
instraotions  from  the  court.  But  it  could  not,  in  order  to  take  the 
oase  from  the  jury,  be  said  with  reason  that  knowledge  alone  of 
defects  in  the  machinery  and  continuing  to  use  the  same,  as  mat- 
ter of  law,  admitted  of  no  rational  inference  but  that  of  negligence, 
when  such  knowledge  is  taken  in  connection  with  the  fact  that 
Morrissey  complained  to  the  foreman  of  the  defects  and  received 
from  him  a  promise  that  they  should  be  remedied. 

The  court  below  applied  the  doctrine  in  all  its  latitude  without 
any  qualification  in  the  light  of  other  facts  and  circumstances  of  the 
<3a8e,  that  if  one  knowingly  and  voluntarily  exposes  himself  to  dan- 
ger by  using  dangerous  machinery,  he  cannot  be  said  to  be  without 
any  fault  or  negligence  on  his  part  and  therefore  cannot  recover  for  in- 
juries suffered  by  him  in  consequence.  That  a  knowledge  of  the  un- 
safe condition  of  the  machinery  used  is  a  most  important  element  in 
determining  the  question  of  contributory  negligence  there  can  be  no 
doubt.  Alone  and  unexplained  it  may  under  some  circumstances  be 
oonclusiye  that  the  injured  party  was  willing  to  assume  the  attendant 
risks,  and  waive  all  objections  to  the  defects  that  rendered  the  ma- 
chinery hazardous.  But  such  knowledge  on  the  part  of  one  induced 
to  remain  in  the  service  of  an  employer  by  a  promise  to  remove  the 
<sanse  of  danger  is  not  of  itself  in  point  of  law  an  answer  sufficient 
to  exonerate  a  defendant,  who  has  omitted  to  supply  machineiy 
that  is  safe  and  proper.  Selying  upon  such  inducement  held  out  by 
their  employers,  the  most  prudent  workmen  will  often  take  risks, 
not  merely  on  account  of  their  own  necessities,  but  in  consideration 
of  their  employers  whose  interests  require  their  continued  service. 
Under  such  circumstances,  the  weight  of  authority  is  in  accord  with 
the  language  of  Willks,  J.,  in  Holmes  v.  Worthington^  2  Fost.  &  Fin. 
^Sd:  **  If  the  defendants  knew  of  the  defect  and  undertook  to  repair 
it  and  the  plaintiff  went  on  working,  relying  on  their  repairing  it, 
then  they  may  be  liable.  If  the  plaintiff  complained  of  the  defect, 
and  the  defendants  promised  that  it  should  be  remedied,  he  is  not 
to  be  deprived  of  his  remedy,  merely  because  relying  on  their  promise 
he  remained  in  their  employment." 
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To  the  same  effect  was  the  judgment  in  Clarke  t.  Hblmet,  7 
Hurls.  &  Norm.  937,  in  the  Exchequer  Chamber  on  appeal  from  the 
decision  of  the  Court  of  Exchequer.  In  that  case,  the  plaintiff  was 
employed  by  the  defendant  to  oil  dangerous  machinery.  At  the 
time  the  plaintiff  entered  upon  the  service,  the  machinery  was 
fenced  but  the  fencing  became  broken  by  accident.  The  plaintiff 
complained  of  the  dangerous  state  of  the  machineiy,  and  the  defend- 
ant promised  him  that  the  fencing  should  be  restored.  The  plaint- 
iff, without  any  negligence  on  his  part,  was  severely  injured  in 
consequence  of  the  machinery  remaining  unf  enoed.  It  was  held« 
in  the  Exchequer  Chamber — affirming  the  judgment  of  the  Court  of 
Exchequer  —  that  the  defendant  was  liable  for  the  injury.  Chief 
Justice  CocEBURK,  in  delivering  his  opinion,  very  forcibly  draws  a 
distinction  between  the  case  of  .an  employee  who  knowingly  enters 
into  an  engagement  to  work  on  defective  machinery,  and  that  of 
him  who  in  the  course  of  his  employment  discovers  its  defective 
condition,  but  is  induced  to  remain  in  the  same  service  by  the 
master  promising  to  remedy  the  defect.  If  the  master  in  such  a 
case  fails  to  fulfill  his  obligation,  the  employee  cannot  be  held  to 
have  waived  his  right  to  hold  the  master  responsible. 

The  rule,  recognized  in  the  English  courts,  has  been  followed  by 
the  Supreme  Court  of  the  United  States  in  the  instructive  case. 
Hough  V.  Railroad  Co.,  100  IT.  S.  213.  In  that  case  the  engineer 
had  a  knowledge  of  the  defect  in  the  engine,  and  complained  thereof 
to  both  the  master-mechanic  and  the  foreman  of  the  round-house. 
They  promised  that  it  should  be  promptly  remedied.  But  the  court 
below  seemed  to  attach  no  consequence  to  the  engineer's  complaint 
or  the  promise  made  to  him.  Under  the  instructions  given,  if  the 
engineer  worked  the  engine  with  the  knowledge  of  its  defect,  the 
jury  were  to  find  for  the  company,  although  he  may  have  been  justi- 
fied in  relying  upon  the  promise  made  to  him  that  the  defect  should 
be  remedied.  The  instruction  in  that  branch  of  the  case,  involving 
the  question  of  contributory  negligence  on  the  part  of  the  engineer, 
was  considered  by  the  Supreme  Court  misleading  and  erroneous. 
Justice  Harlak  cites  approvingly  the  language  of  Mr.  Cooley  in 
his  work  on  Torts:  '^  If  the  servant  having  a  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger  shall  be  removed,  the  duty 
to  remove  the  danger  is  manifest  and  imperative,  and  the  master  is 
not  in  the  exercise  of  ordinary  care  unless  or  until  he  makes  hii 
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asBorances  good.  Moreover  the  asBurances  remove  all  ground  for 
the  argament  that  the  servant  by  continuing  the  employment  engages 
to  assnme  all  risks." 

In  view  of  the  whole  current  of  authority,  and  in  the  light  of 
reason,  we  are  led  to  the  conclusion,  that  under  the  circumstances 
of  the  case  at  bar,  Morrissey's  knowledge  of  the  defective  state  of 
the  machine  which  he  was  using  and  continued  to  use  was  not,  as 
matter  of  law,  conclusive  of  contributory  negligence  on  his  part. 
Sach  knowledge  however  was  a  prominent  fact  in  the  case,  to  be 
taken  into  consideration  by  the  jury  in  connection  with  all  the  other 
facts  and  circumstances,  in  determining  the  question  whether  his 
own  negligence  contributed  to  the  accident  by  which  he  was  injured* 

The  judgment  of  the  District  Court  must  be  affirmed. 

Judgment  accordingly. 


Bell  v.  McOnsrurBss. 

(MOhioSt.  801.) 
Slander — Just^fieoHon — gtumtwm  ofproqf. 

In  an  action  of  slander  for  words  impnting  a  crime,  where  a  justification  is 
pleaded  it  need  not  be  proved  beyond  a  reasonable  doubt.    (See  note,  p.  676.) 

SLANDER    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Wallace  d  Bittingeley,  Jonee  dt  Murray  and  E.  8.  ffottowag,  for 
plaintiff  in  error. 

</.  A.  Ambler,  for  defendant  in  error. 

McOauley,  J.  The  original  action  in  the  Common  Pleas  was 
for  slander.  The  slanderous  words  alleged  in  the  petition  were, 
**  He  stole  the  horse  without  a  doubt ;  there  is  so  much  evidence 
against  him  that  it  will  convict  him."  ^ 

The  defendant,  as  a  defense,  alleged  the  truth  of  the  defamatory 
words,  And  on  the  trial  offered  evidence  tending  to  prove  his  de- 
fense. 

Upon  the  trial  the  court  charged  the  jury  that  to  maintain  this 
defense  it  must  be  proved  beyond  a  reasonable  doubt. 
Vol.  XLVin  —  85 
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Thifi  instraction  to  the  juiy  ia  assigned  for  error. 

The  cases  in  Ohio,  bearing  upon  the  correctness  of  this  instmo^ 
tion,  are  Lexingion  Ins.  Co,  v.  Paver y  16  Ohio,  3:^4 ;  Strader  t. 
Mullaney  17  Ohio  St.  624 ;  Jones  v.  Orsaves,  26  id.  2  ;  8.  c,  20 
Am.  Rep.  T52  ;  Lyon  y.  FleahnmnHy  34  Ohio  St.  151  ;  and  Shaul  t. 
Nonnan^  id.  157. 

The  defamatory  words,  alleged  in  the  petition,  amount  to  a 
charge  of  felony. 

Only  one  of  the  cases  above  referred  to  (16  Ohio,  324),  sustains 
the  charge  given  in  the  Oommon  Pleas.  The  other  cases,  while 
the  rule  of  preponderance  of  evidence  was  held  applicable  in  each 
of  them,  were  all  for  misdemeanors  or  for  fraudulent  acts  not 
amounting  to  criminal  offenses. 

The  plain  tendency  of  these  cases  however  is  to  apply  the  rule 
of  preponderance  of  proof  in  all  issues  in  civil  cases. 

A  finding  for  the  government  against  the  citizen  may  be  followed 
by  deprivation  of  life  or  liberty,  and  hence  the  propriety  of  the 
rule  that  no  such  finding  should  be  made  without  the  strong  and 
clear  proof  required  by  the  rule,  beyond  a  reasonable  doubt.  But 
in  a  controversy  between  man  and  man,  affecting  nothing  but  a 
claim,  or  a  defense  to  damages,  and  involving  nothing  but  pecu- 
niary or  property  interests,  the  reason  of  the  rule  wholly  &ils,  and 
the  parties  should  be  on  an  equality  as  to  the  quantum  of  proof 
required  to  establish  any  material  fact.  The  tendency  of  modem 
decisions  in  other  States  is  to  the  view  we  have  here  taken.  Kam 
V.  Hibernia  Ins.  Co.,  39  N.  J.  L.,  697 ;  Welsh  v.  Jugenheimer,  56 
Iowa,  11 ;  8.  c,  41  Am.  Hep.  77  ;  Behrens  v.  Ins.  Co.,  58  Iowa,  2n ; 
Blaeser  v.  Ins.  Co.,  37  Wis.  31 ;  Thayer  v.  Boyle,  30  Me.  476 ; 
EUiolt  V.  Van  Buren,  33  Mich.  51 ;  8.  c,  20  Am.  Bep.  668 ;  Chr- 
don  V.  Parmdee,  15  Gray,  416 ;  Folsom  v.  Broion,  25  N.  H.  114 ; 
Bradish  v.  Bliss,  35  Vt.  326 ;  Praiher  v.  Mich.  Mut.  Life  Ins.  Co., 
7  Bep.  293. 

The  view  we  have  taken  of  the  question  presented  in  the  charge 
of  the  court,  in  the  Common  Pleas,  requires  a  reversal  of  the  judg- 
ment of  that  court,  and  we  therefore  take  no  notice  of  the  error 
assigned,  that  the  court  erred  in  overruling  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was  not  supported  by  suffl-: 
cient  evidence. 

JvdgmerU  reversed. 
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NOTB  BT  THB  RiEFORTER.—  See  21  Am.  Bep.  228;  28  id.  289;  40  id.  5;  18 
Eng.  B.  129;  Abb.  Trial  £v.  496. 

In  Peoplei  ▼.  Evening  Newt,  61  Mich.  12,  it  was  held,,  thai  proof  bejond  rea- 
sonable doubt  can  only  be  required  in  criminal  cases;  in  all  others,  including 
those,  even,  that  inyolye  facts  of  a  criminal  nature,  the  question  is  one  of  pre- 
ponderance. The  court  said :  * '  There  are  but  two  classes  of  cases  recognised  as 
requiring  different  rules  of  proof;  first,  criminal  cases,  and  second,  civil  cases,  or, 
to  speak  more  accurately,  cases  not  criminal.  In  all  cases  criminal  the  jury 
must  be  satisfied  of  guilt  not  merely  by  a  preponderance  of  proof  but  beyond 
a  reasonable  doubt.  In  esses  not  criminal  they  may  be  satisfied  by  a  prepon- 
derance of  proof.  And  where  only  a  preponderance  will  suffice,  if  it  satisfies 
the  Jury,  courts  have  no  means  of  further  discrimination,  and  the  law  does 
not  require  it  Courts,  where  they  pass  upon  facts,  and  Jurors  also  in  their 
findings,  will  usually  scrutinize  testimony  more  closely  when  it  Is  conflicting, 
or  when  it  stands  against  common  presumptions.  We  are  not  so  easily  satis- 
fied in  some  cases  as  in  others.  But  the  discussion  of  these  probabilities 
belongs  to  the  domain  of  fact  and  not  of  law,  and  the  tribunal  passing  on  facts 
must  Judge  of  their  weight  in  each  case.  The  rule  of  the  criminal  law  rests 
upon  its  own  peculiar  reasons,  and  has  become  settled.  But  in  cases  not  crimi- 
nal, and  involving  no  criminal  Judgment  and  punishment,  the  court  cannot 
require  the  Jury  to  disregard  any  preponderance  of  evidence  which  convinces 
them.  WaHdns  v.  Wallace,  19  Mich.  57 ;  BHiatt  v.  Van  Bttren,  83  id.  49 ; 
Seman  v.  PeojOe,  42  id.  141." 

In  an  action  to  avoid  a  transaction  on  the  ground  of  fraud,  the  fraud  must 
be  established  by  a  clear  preponderance  of  the  evidence.  Bratfford  v.  Brad- 
ford, 80  Iowa,  201. 

When  a  fraudulent  and  criminal  act  is  pleaded  in  a  civil  action  it  may  be 
established  by  a  mere  preponderance  of  evidence.  CaU  v.  Churchill,  61  Iowa, 
296;  WeM  v.  Juffenheimer,  56  id.  11;  s.  c,  41  Am.  Bep.  77;  Kendigr. 
Overhuleer,  58  Iowa,  195 ;    Wood  v.  Porter,  56  id.  161. 

It  is  therefore  error  for  the  court  to  instruct  the  Jury  in  such  a  case  that  a 
material  fact  should  be  *'  clearly  and  fairly  proved."  West  v.  Draff,  55  Iowa, 
885 ;  HaM  v.  Wolff,  61  id.  559. 

Where  a  defendant  is  charged  with  having  induced  plaintiff  to  sell  him  goods 
by  false  and  fraudulent  representations,  an  order  of  arrest  granted  in  the 
action  will  not  be  sustained  unless  such  charge  is  established  by  a  fair  prepon- 
derance of  evidence.  Campbell  v.  Clarke,  16  N.  Y.  Week.  Dig.  508 ;  Bril- 
tingham  v.  BriUingham,  Id.  119. 

In  Baker  v.  8UUe,  47  Wis.  Ill,  it  was  held  that  "  in  a  proceeding  under  the 
bastardy  act,  the  paternity  of  the  child  is  the  material  fact  to  be  found  by  the 
Jury  ;  and  this  fact  it  must  find  as  upon  evidence  placing  it  beyond  reasonaUa 
doubt,  but  see  Knowlee  v.  BcrUbner,  57  M&  497. 
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A  policy  of  life  insiura&oe,  conditioned  to  be  yoid  if  the  insured  "  shftll  die  bj 
his  own  liand,  under  any  diconuitanoes/*  is  not  ayoidedbyldssoicide  wben 
insane,  although  he  understood  the  act  and  intended  the  resolt.* 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the  caae. 
The  defendant  had  judgment  below. 

A.  O.  Collins  and  C7.  ff.  Blacihiirn,  for  plaintiff  in  error. 

McOuffeyy  Morrill  and  Strunk,  for  defendant  in  error. 

Martust,  J.  The  action  below  was  upon  a  policy  of  life  insuranoe 
issued  by  the  defendant  to  the  plaintiff  on  the  life  of  her  husband. 
The  policy  contained  a  proyiso  that  it  should  be  null  and  yoid  if 
the  insured  ''shall  under  anycircamstances  die  by  his  own  hand." 
The  petition  was  in  the  usual  form.  The  answer  denied  the  death 
of  the  insured,  and  averred  that  if  he  was  dead,  he  died  of  his  own 
hand.  Beply  was  a  general  denial.  Trial  to  a  jury,  resulting  in 
yerdict  and  judgment  for  defendant.  District  Court  on  error  gave 
judgment  of  affirmance.  On  the  trial,  amongst  other  things,  the 
death  was  proved  and  plaintiff  rested.  Defendant  introduced  testi- 
mony tending  to  show  that  the  insured  had  family  troubles,  was 
tired  of  life  and  contemplated,  prepared  for  and  committed  suicide 
by  taking  poison. 

In  rebuttal  the  plaintiff  interrogated  a  witness  as  to  the  mentd 
condition  of  the  insured  shortly  before  his  death,  with  a  view  to 
show  his  insanity  at  the  time  of  committing  the  act  of  suicide. 
Objection  was  made,  but  not  to  the  form  of  the  question.  The 
court  refused  to  allow  the  question  to  be  answered,  ruling  the  pro- 
posed testimony  inadmissible.  Exception  was  taken  and  the  ruling 
was  also  assigned  as  a  ground  for  a  new  trial,  which  was  refused. 
It  is  also  one  of  the  assignments  of  error  here ;  and  the  only  one  we 
consider  it  important  to  notice.     Was  testimony  tending  co  show 

•BeeAdkins  v.  CokLmbia L^e  In$,  Oo.  (70  Mo.  27),  85  Am.  Rep.  410. 
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the  insanity  of  the  insured  at  the  time  of  his  death  material  to  the 
issue  ?  The  majority  of  this  court  think  it  was  material,  and  that 
the  court  below  erred  in  excluding  it.  We  hare  arrived  at  this  con- 
clusion from  a  construction  of  the  proyiso,  and  hold  that  insanity 
of  the  suicide  might  affect  its  operation.  The  policy  is  a  contract 
between  the  parties  to  this  suit.  Its  object  was  to  provide  indemnity 
against  the  premature  death  of  the  insured.  The  plaintiff,  before 
she  brought  her  action,  had  duly  performed  all  the  conditions  of  the 
contract  to  be  kept  by  her.  Her  claim  upon  the  company  could 
to  no  extent  be  impaired  by  any  act  or  crime  of  the  insured 
committed  after  the  execution  of  the  contract,  unless  it  was  so 
stipulated  therein.  Such  stipulations  ai*e  against  the  general  in- 
tendment of  the  contract,  and  can  operate  only  by  way  of  for- 
feiture. And  therefore,  whilst  it  is  entirely  competent  for  the  par- 
ties to  provide  such  conditions  of  forfeiture,  yet  to  be  valid,  they 
must  be  reasonably  precise  and  particular,  and  not  against  public 
policy.  The  condition  of  forfeiture  in  this  policy  is  that  if  the  in- 
sured *'  shall  under  any  circumstances  die  by  his  own  hand." 

The  learned  counsel  for  the  company  in  their  argument  advance 
two  positions  : 

The  first  is  that  the  expression  "  die  by  his  own  hand  "  without 
any  qualifying  terms,  means  intentional  self-destruction  whether 
the  party  is  sane  or  insane. 

The  second  is  that  if  the  expression  is  restricted  to  mean  criminal 
suicide,  then  the  effect  of  adding  the  qualifying  phrase  *'  under  any 
circumstances,"  is  to  enlarge  the  meaning  so  as  to  include  eveiy 
case  of  intentional  suicide,  whether  criminal  or  not,  or  committed 
by  a  person  sane  or  insane.  If  his  first  position  be  tenable  no  effect 
whatever  can  be  given  to  the  qualifying  phrase,  unless  it  be  to  extend 
the  proviso  to  every  case  of  unintentional  self-destruction.  Strictly 
taken,  the  proviso  is  susceptible  of  a  reading  that  makes  the  qualify- 
ing words  meaningless.  But  such  a  construction  is  presumably  not 
within  the  contemplation  of  the  parties,  and  is  never  admissible 
unless  required  by  the  context  or  the  nature  of  the  subject.  Nor 
is  the  other  reading  admissible  which  would  work  a  forfeiture  in 
cases  of  accidental  death,  occasioned  by  the  direct  act  of  the  party — 
a  condition  which  if  plainly  stated  in  the  policy,  would,  to  say  the 
least,  be  of  very  questionable  validity.  The  phrase  occurs  in  the 
printed  part  of  the  policy,  and  was  inserted  by  the  company  no 
doubt  for  a  lawful  and  commendable  purpose. 
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The  perplexing  state  of  uncertainty  and  conflict  in  the  jadicial 
holdings  in  this  countiy  as  to  the  meaning  of  the  condition  in  com- 
mon form,  and  the  difficulty  of  making  proof  to  the  satisfaction  of 
juries  in  cases  of  shameless  frauds  by  suicides,  present  strong  in- 
ducements to  companies  to  seek  protection  in  definite  stipulations. 

The  object  of  this  company  in  inserting  the  phrase  under  con- 
sideration was  doubtless  to  secure  such  protection;  and  it  was 
probably  supposed  that  its  effect  would  be  merely  to  extend  the 
proviso  to  cases  of  intentional  self-destruction,  whether  the  party 
was  sane  or  insane.  But  whatever  the  purpose  may  have  been,  to 
have  effect  it  must  be  expressed  in  suitable  language  and  be  lawful 
The  question  is,  did  both  parties  so  understand  the  phrase,  or 
rather  is  the  language  such  that  they  must  be  held  to  have  so  un- 
derstood it?  And  in  determining  this  question  we  are  entitled  to 
the  aid  of,  and  are  probably  bound  on  principle  to  apply,  the  rule 
of  strict  construction  as  against  the  company.  In  Jfational  Bank 
V.  Insurance  Company,  95  IT.  S.  673,  this  rule  is  indicated  in  the 
third  proposition  of  the  syllabus  as  follows  :  **  The  policy  having 
been  prepared  by  the  company,  should  be  construed  most  strongly 
against  them.''  Here  the  stipulation  was  not  only  prepared  by 
the  company,  but  is  one  of  forfeiture. 

However  it  is  sufficient  to  say  that  there  is  nothing  in  the  phrase 
that  carries  an  idea  of  any  precise  qualification,  such  as  is  now 
claimed  by  the  defendant,  or  such  as  would  be  acceptable  to  either 
party  or  the  court.  Language  more  nearly  expressive  of  the  object 
could  have  been  employed.  Well-considered  analogous  cases  lend 
support  to  the  view  we  have  expressed.  In  Bigeiaw  v.  Insuranes 
Cofnyany,  93  IT.  S.  284,  the  question  was  as  to  the  construction 
and  validity  of  a  proviso  to  the  effect  that  it  should  be  void  if  the 
insured  died  by  suicide,  sane  or  insane. 

Justice  Davis,  in  pronouncing  the  opinion,  says:  *'  Nothing  can 
be  clearer  than  that  the  words  sane  or  insane  were  introduced  for 
the  purpose  of  excepting  from  the  operation  of  the  policy  any  in- 
tended self-destruction,  whether  the  insured  was  of  sound  mind  or 
in  a  state  of  insanity.  These  words  have  a  precise,  definite  and 
well-understood  meaning.  No  one  could  be  misled  by  them  ;  nor 
could  an  expansion  of  this  language  more  clearly  express  the  in- 
t'l^ntion  of  the  parties." 

'  In  Pierce  v.  Insurance  Company y  34  Wis.  389,  the  same  question 
arose  on  a  similar  proviso.    The  words  were,  ^'  die  by  suicide,  felo- 
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nious  or  otherwise,  sane  or  insane/'  The  qualification  was  upheld, 
and  in  the  veiy  able  opinion  of  the  court  great  stress  is  laid  on  the 
fact  that  the  qualification  was  restricted  and  particular,  and  that  it 
was  so  precise  and  guarded  as  to  clearly  and  expressly  exclude  a 
limitation  to  self-murder. 

In  Jacobs  Y.  Life  Ins.  Company,  1  Mac  Arthur,  632,  the  condition 
was  that  the  policy  should  be  void  if  the  insured  shall  ^^die  by  his 
own  hand  or  act,  voluntary  or  otherwise."  It  was  held  that  the  words 
''  or  otherwise  **  were  of  uncertain  meaning  and  void.  In  the 
opinion  of  the  court  it  is  said:  ''  If  the  act  is  by  his  own  hand,  it  is 
only  necessary  that  it  should  be  voluntary  or  otherwise  in  order  to 
avoid  the  insurance.  There  is  nothing  in  the  ordinary  or  popular 
acceptation  of  the  term  which  would  limit  its  sense  only  to  mean 
insanity.  It  is  admitted  that  such  was  not  the  understanding  of 
the  company  and  that  this  construction  would  defeat  the  intention 
of  both  parties  ;  and  probably  no  court  in  America  would  under- 
take to  enforce  a  provision  so  dangerous  and  uncertain." 

A  majority  of  the  court  are  of  opinion  that  the  phrase,  ''  under 
any  circumstances,"  must  be  disregarded  as  too  general  and  uncer- 
tain to  serve  any  purpose  in  the  construction  of  the  proviso  under 
consideration. 

We  must  consider  the  condition  of  forfeiture  as  if  it  were  simply 
'* if  he  die  by  his  own  hand." 

Do  these  words,  as  assumed,  mean  criminal  self-destruction  ? 
The  terms  '*die  by  his  own  hands,"  "suicide,"  ^*  self-murder," 
and  the  like,  are  synonymous  In  England  they  involve  the  ele- 
ment of  criminality,  and  the  principle  that  an  insane  man  is  not 
responsible  for  the  act  is  applied  in  all  cases,  except  only  in  the 
construction  given  to  such  act  when  committed  by  the  insured 
under  a  policy  containing  a  condition  of  forfeiture  therefor.  The 
exception  is  as  well  established  as  the  rule,  and  goes  to  the  extent 
of  holding  that  the  act  is  within  the  proviso  if  the  insured  had 
mind  enough  to  intend  the  act  and  knew  it  would  kill  him,  although 
he  was  unable  to  appreciate  that  it  was  wrong  or  had  not  the  power 
to  resist  an  impulse  to  commit  it.  In  other  words,  it  excludes  any 
consideration  of  sanity. 

In  this  country  the  confiict  between  the  authorities  is  utterly 
irreconcilable.  The  decided  preponderance  however  favors  the 
general  rule  and  rejects  the  English  doctrine. 

\\  is  unnecessary  to  refer  to  the  authorities  in  detail.     The  state 
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of  the  diflcasfliou  ui  well  known  to  the  bar;  and  the  argument  was 
long  since  exhausted.  A  majority  of  the  court  reject  the  English 
doctrine,  and  adopt  the  view  generally  prevailing  in  this  conntr}% 
which  is  consistent  with  legal  analogies.  We  adopt,  as  the  law  of 
this  case,  the  rules  laid  down  by  the  Supreme  Court  of  the  Unitcnl 
States  in  Life  Ins.  Company  v.  TWry,  15  WalL  584,  as  follows: 

'^If  the  assured,  being  in  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealousy  or  a  desire  to  escape  from  the 
ills  of  life,  intentionally  takes  his  own  life,  the  proviso  attaches, 
and  there  can  be  no  recovery. 

"  If  the  death  is  caused  by  the  voluntary  act  of  the  assured,  he 
knowing  and  intending  that  his  death  shall  be  the  result  of  his  act^ 
but  when  his  reasoning  faculties  are  so  far  impaired  that  he  is  not 
able  to  understand  the  moral  character,  the  general  nature,  conse- 
quences and  effect  of  the  act  he  is  about  to  commit,  or  when  he  is 
impelled  thereto  by  an  insane  impulse,  which  he  has  not  the  power 
to  resist,  such  death  is  not  within  the  contemplation  of  the  parties 
to  the  contract,  and  the  insurer  is  liable." 

The  condition  of  forfeiture  in  that  case  was,  *'  If  the  assured 
shall  die  by  his  own  hand,"  the  same  as  we  have  found  the  con- 
dition in  this  case  to  be. 

The  07itA8  of  showing  the  requisite  capacity  of  the  insured  as 
well  as  the  act  of  self-destruction,  to  bring  the  case  within  the 
proviso,  rests  upon  the  company  —  the  party  who  sets  it  up  as  a 
defense.  Knickerbocker  Ins.  Co,  v.  PeterSy  42  Md.  414;  Insaranoe 
Company  v.  Oridley^  100  IT.  S.  614;  Phillips  v.  Ins,  Company^  26 
La.  Ann.  404;  s.  c,  21  Am.  Bep.  549. 

In  maintaining  this  issue  the  defendant  will  have  the  benefit  of 
the  presumption  of  sanity  which  obtains  in  a  case  of  suicide,  as  in 
that  of  any  other  enormous  crime,  until  it  is  overcome  by  compe- 
tent testimony. 

It  follows  from  what  has  been  said,  that  the  testimony  proposed 
in  rebuttal  was  competent,  and  its  exclusion  by  the  trial  court  was 

jMdgmmU  rmmnsd  and  caiuse  romantUL 
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(40  Ohio  St.  M&) 

Umnry — vnUrut  pay  able  ienU^nnuaOif, 

Under  a  statute  allowing  inteient  at  a  specified  rate,  "  upon  the  amount  of 
such  note  payable  annuaUj/'  tbe  reservation  of  sacb  interest  payable  semi* 
annually  is  not  asnrions. 

ACTION  on  a  note.    The  opinion  states  the  case.     The  defend, 
ant  had  judgment  at  trial,  which  was  reyersed  by  the  District 
Court. 

J&nner  S  Tracy ^  for  plaintiffs  in  error. 

Carpenter  dt  Davie,  for  defendant  in  error. 

Grakoeb,  0.  J.  Olarissa  K.  Oourtright  sued  in  Bichland 
Oommon  Pleas  upon  a  note  reading  as  foUows: 

''  $8,000. 

*'  One  year  after  date  we,  or  either  of  us,  promise  to  pay  Clarissa 
M.  Oourtright  or  order,  eight  thousand  dollars,  with  interest  from 
March  Ist,  1871,  at  eight  per  cent  per  annum,  payable  semi- 
annually on  the  Ist  day  of  September  and  March  each,  until  paid 

for  yalue  receiyed.     March  20,  1871. 

"Hbnry  Cook, 

«Cybus  W.  Cook." 

And  also  upon  a  mortgage  securing  the  same.  The  Cooks  by 
answer  ayerred  that  the  note  was  by  its  terms  usurious,  and  was 
written  by  the  plaintiff  to  eyade  the  usury  laws  of  the  State;  that 
they  had  paid  on  said  note  the  entire  principal,  and  interest 
thereon  at  six  per  cent  payable  annually,  and  therefore  owed  the 
plaintiff  nothing.  She  demurred  to  this  defense.  The  Common 
Fleas  oyerruled  her  demurrer,  and  the  case  proceeded  to  a  final 
judgment  dismissing  the  action  at  her  costs.  On  her  petition  in 
error,  the  District  Court  held  her  demurrer  good,  reyersed  the 
judgment  and  remanded  the  cause.  The  Cooks  here  ask  a  reyersal 
€t  the  judgment  rendered  by  the  District  Court 

Was  the  note  usurious?  The  act  of  May  4,  1869  (66  Ohio  L. 
YoL.  XLVIII  — 86 
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i)l),  was  in  force  when  it  was  delivered.  The  first  section  reads^ 
thus:  ^'  That  the  parties  to  any  *  *  *  promissory  note  * 
*  *  for  the  forbearance  or  payment  of  money  at  any  fntore 
time,  may  stipulate  therein  for  the  payment  of  interest  upon  the 
amount  of  such  •  •  *  note  *  *  *  at  any  rate  not  exceed- 
ing eight  per  centum  per  annum,  payable  annually.'' 
'  If  the  words  '^payable  annually"  were  absent,  the  meaning- 
would  be  plain.     Being  present,  what  is  their  effect? 

Did  the  legislature  intend  that  no  contract  for  a  rate  greater 
than  six  per  cent  should  be  legad  unless  it  contained  a  stipulation 
that  the  interest  should  be  payable  annually?  Strictly  speaking, 
no  such  stipulation  could  apply  to  any  obligations  other  than  those 
payable  in  two  or  more  years.  The  mass  of  the  notes  in  use  were 
then,  as  they  are  now,  payable  after  so  many  days  or  months.  To 
place  the  words  '^  payable  annually "  in  notes  payable  in  thirty, 
sixty  or  ninety  days,  or  in  three,  six  or  nine  months,  would  poet- 

£>ne  the  right  to  collect  the  interest  beyond  the  day  fixed  for  pay- 
ent  of  thb  principal.  A  like  result  would  follow  as  to  aU  notes 
running  longer  than  one  year  if  made  payable  within  the  last  year 
of  their  term.  Such  a  construction  seems  so  unreasonable  that  we 
decline  to  adopt  it. 

But  to  hold  the  words  applicable  only  to  notes  haviitg  more  than 
one  year  to  run  would  involve  another  diflSculty.  While  it  would 
erase  them  from  the  statute,  so  far  as  concerns  the  most  numerous 
classes  of  interest  bearing  contracts,  it  would  furnish  a  guide  for  aU 
lenders  to  escape  their  effect.  After  a  decision  that  these  words 
do.  not  apply  to  contracts  for  less  than  one  year,  all  notes  to  bear 
interest  at  a  greater  rate  than  six  per  cent  would  be  so  written  as 
to  mature  in  less  time  than  one  year.  Six  months'  notes  at  eight 
])cr  cent  per  annum  would  be  used.  Although  collectible  after  six 
months,  the  parties,  on  payment  of  the  interest,  could  extend 
them,  either  by  express  contracts  for  successive  half  years,  or  by 
sufferance.  In  holding  that  the  first  section  of  the  act  of  1869 
does  not  require,  in  all  contracts  under  it,  a  stipulation  that  the 
interest  must  be  ^^  payable  annuaUy,"  we  follow  Marietta  Irtm 
Works  V.  Lotiimer,  25  Ohio  St.  621# 

Do  the  words  ^'  payable  annually  "  form  part  of  a  phrase  intended 
to  guide  the  contracting  parties  in  computing  the  legal  rate  on  con- 
tracts made  under  the  first  section  of  this  act?  If  so,  such  rates  as 
7.8887,  7.8888, 7.8889,  7.8890,  would  become  common.    Only  skilled 
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mathematicians  could  determine  with  precision  the  proper  fig- 
ai68  for  the  decimal  part  of  the  rate.  Instead  of  a  single  rate 
per  annum  applicable  to  all  contracts,  there  would  be  different 
rates  per  annum  for  notes  at  thirty,  sixty  and  ninety  days  ; 
or  for  three,  six  or  nine  months.  It  is  improbable  that  the 
legislature  contemplated  any  such  rates  :  any  differences  in  the  rate 
based  upon  the  running  time  of  the  principal. 

Moreover,  the  section  provides  that  the  interest  that  may  be 
''  stipulated ''  for  may  be  ^'  at  a  rate  not  exceeding  eight  per  centum 
per  annum  upon  the  amount  of  such  note.'*  The  words  ^'  amount 
of  such  note''  refer  to  the  sum  loaned,  the  original  principaL 
Under  a  contract  to  pay  eight  per  centum  per  annum,  payable 
semi-annually,  upon  a  given  principal,  the  interest  to  be  paid,  fipon 
that  principal,  is  precisely  the  same  as  under  a  contract  to  pay 
''eight  per  centum  per  annum  payable  annually,"  upon  the  same 
principal.  If  the  installment  of  interest  falling  due  at  the  end  of 
six  months  should  not  be  paid,  and  the  law  would  permit  interest 
to  run  upon  it  at  six  per  cent  until  paid,  no  part  of  that  six  per 
cent  interest  would  be  interest  upon  the  principal  named  in  the 
note.  And  such  interest  upon  interest,  if  collectible,  would  not 
form  any  part  of  the  interest  '^  stipulated  for."  If  collectible  at 
all  it  would  be  because  of  the  other  sections  of  the  same  statute. 

The  third  section  applies  to  '^  all  cases  other  than  those  provided 
for  in  the  first  and  second  sections  of  this  act."  The  first  section 
we  have  quoted  in  fulL  Ihe  second  applies  to  judgments,  decrees 
and  orders  rendered  upon  any  contract  made  under  the  first  sec- 
tion. As  the  first  section  relates  only  to  contracts  for  interest  upon 
the  principal,  a  suit  for  interest  upon  overdue  interest  may  be  con- 
sidered a  case  ''other  than"  those  provided  for  by  said  section,  and 
is  therefore  collectible  under  said  third  section.  And  if  separately 
sued  for,  the  judgment  obtained  would  draw  interest  under  the 
fourth  section. 

But  whether  collectible,  or  not,  such  interest  on  interest  clearly 
formed  no  part  of  the  interest  "  stipulated  for,"  and  no  part  of  the 
interest  "  upon  the  amount  of  such  note." 

It  is  difficult  to  determine  with  a  satisfied  mind  what  the  Vriter 
of  this  act  intended  by  the  words  "payable  annually."  Perhaps 
his  idea  was  that  no  interest  should  be  paid  until  it  was  earned  by 
actual  use  of  the  principal  on  which  it  was  to  be  computed,  and  he 
used  the  words  "payable  annually"  m  the  sense  of  ''payable  dur- 
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ing  the  year.''  Perhaps  he  thought  to  forbid  agreements  for  the 
actual  payment  of  interest  only  at  the  end  of  the  year,  swelled  to  a 
sum  in  excess  of  eight  per  centum  per  annum,  by  stipulations  in 
the  note  making  the  interest  upon  the  principal  payable  quarterly, 
semi-annually  and  the  like,  accompanied  by  express  stipulations  for 
interest  upon  each  installment  of  interest  from  the  day  of  its  ma- 
turity ;  and  relied  upon  a  belief  that  the  phraseology  of  the  third 
section  woald  not  give  statutory  authority  for  coUecting  such  in- 
terest  upon  interest. 

If  we  should  deem  either  of  these  conjectures  sufficiently  plausi- 
ble to  justify  a  construction  of  the  statute  in  accordance  with  it, 
the  note  before  us  is  not  usurious,  because  it  does  not  *'  stipulate  ** 
for  iiiterest  upon  overdue  interest  during  any  part  of  the  year,  and 
the  interest  was  made  payable  as  earned.  The  Bevised  Statutes 
haying  substantially  adopted  its  provisions,  we  may  say  that  this 
law  has  been  in  force  almost  fifteen  years.  As  soon  as  its  passage 
was  known,  the  people  understood  it  as  a  substantial  re-enactment 
of  the  law  of  1850,  with  the  rate  at  eight  instead  of  ten  per  cent 
They  have  given  it  a  practical  construction,  and  based  their  transac- 
tions upon  it. 

If  it  were  clear  that  their  construction  is  wrong  in  any  point  af- 
fecting the  note  before  us,  it  would  be  our  duty  to  so  pronounce, 
and  to  decide  the  true  meaning.  A  careful  consideration  has  satis- 
fied us  that  no  other  construction  that  has  been  suggested  by  coun- 
sel, or  that  has  occurred  to  us,  applicable  to  this  note,  is  less  doubt- 
ful than  the  practical  one  adopted  by  the  business  community. 
Instances  of  the  presence  in  a  statute  of  words  to  which  effect  can- 
not be  given  have  occurred  heretofore.  Some  of  us  are  inclined  to 
look  upon  this  as  an  instance  of  the  kind.  However  that  may  be, 
we  hold  that  the  note  before  us  is  not  usurious. 

Judgment  affirmed. 
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(IOOht6  8l.818.) 
Agency  — fraud  — former  reeov&ry, 

A  Judgment  against  an  agent  for  a  fraud  committed  by  him  witliin  the  scope 
of  his  agency,  being  wholly  unpaid,  is  no  bar  to  an  action  against  the  prin- 
cipal for  the  same  fraud. 

ACTION  to  recover  moneys  received   by  fraud.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

T.  JB.  Ounntnghaniy  for  plaintiff  in  error. 
R.  D.  Marshall,  for  defendant  in  error. 

Obanger,  0.  J.  Maple's  petition  in  the  Common  Fleas  averred 
that  one  John  D.  Gennett,  as  agent  for  the  Cincinnati,  Hamilton 
and  Dayton  Railroad  Company,  at  times  between  January  14, 1870, 
and  April  5, 1876,  collected  from  him,  on  freight  bills  of  the  com- 
pany, $307.80  more  than  was  due  thereon;  that  the  company,  by 
said  agent,  '^  fraudulently  overcharged  above  the  regular  and  special 
rates  for  said  freight,  all  without  the  knowledge  and  consent  of 
the  said  plaintiff,  by  adding  a  percentage  of  pounds  in  weight  to 
the  bills  presented  to  the  plaintiff,  in  excess  of  the  true  weights 
upon  the  books  of  said  company,  all  of  which  was  fraudulently 
done.''  And  ''that  he  never  had  any  knowledge  of  "  said  fraud 
''  until  the  month  of  April,  1876."  The  action  was  begun  Sep- 
tember 30,  1878. 

The  second,  third  and  fifth  defenses  in  the  answer  as  amended 
read  as  foDows: 

[Omitting  the  others.] 

3.  Said  defendant  further  answering  says  that  said  plaintiff  here- 
tofore, to-wit:  at  the  September  term,  1876,  of  the  Court  of  Com- 
mon Pleas  of  Putnam  county,  Ohio,  recovered  a  judgment  against 
the  said  J.  D.  Oennett  upon  proceedings  therein  before  had  in  said 
court  in  a  certain  action  wherein  said  Simon  Maple  was  plaintiff 
and  J.  D.  Gennett  was  defendant,  and  which  said  judgment  was 
for  the  sum  of  $307.80  principal  and  dollars  interest  and  costs 
of  suit,  and  said  defendant  avers  that  said  judgment  so  rendered 
was  for  the  same  subject-matter  and  cause  of  action  as  the  first 
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cause  of  action  in  the  plaintiff's  petition  herein  set  forth.  That 
said  judgment  remains  in  full  force  and  effect,  wherefore  said 
plaintiff  has  no  right  to  have  or  maintain  his  suit  against  the  said 
defendant  upon  said  first  cause  of  a<;tion. 

To  each  of  said  defenses  the  plaintiff  demurred.  The  Common 
Pleas  overruled  all  the  demurrers  and  gave  judgment  for  the 
defendant  The  plaintiff  excepted,  and  asked  the  District  Court 
to  reverse  the  judgment.  As  that  court  affirmed  the  Common 
Pleas,  he  now  asks  a  reversal  of  both  courts. 

The  third  defense  presents  an  interesting  question.  In  present- 
ing and  coUectuig  the  freight  bills  Oennett  acted  ''within  the  scope 
of  his  authority.'*  The  company  held  him  out  to  its  customers  as 
its  representative  in  that  matter.  So  long  as  the  bills  he  presented 
did  not  by  the  weights  or  prices  noted  therein  furnish  fair  reason 
to  question  their  truth,  a  customer  of  the  company  had  full  right 
to  rely  upon  them  as  being  the  demands  of  the  company  upon  him. 
On  these  pleadings  we  must  presume  that  the  bills  gave  no  indication 
of  the  fraud. 

This  defense  admits  that  the  fraud  was  the  act  of  the  company  by 
its  agent.  If  they  conspired  together  to  commit  the  fraud  they 
were  joint  tort-feasors ;  could  be  sued  jointly  or  severally.  In 
such  a  case  a  judgment,  without  satisfaction,  against  one  could 
not  be  pleaded  in  bar  by  the  other.  Is  the  rule  different  because 
the  company  vnxs  ignorant  of  the  fraud,  and  is  liable  only  because 
Oennett  was  acting  within  the  scope  of  his  authority?  Was  Maple 
bound  to  elect  between  agent  and  principal,  and  having  carried  his 
election  to  judgment  against  Oennett,  did  he  thereby  release  the 
company?  No  case  precisely  in  point  has  been  cited  and  we  have 
found  none.  We  are  referred  by  counsel  for  the  company  to 
Priestly  v.  Fernie^  3  Hurlst.  &  Colt.  977  ;  Paterson  v.  Oandasqui, 
15  East,  62;  Jones  v.  ^Ina  Ins.  Co.,  14  Conn.  501;  Meeker  v. 
Claghorn,  44  N.  Y.  349;  Seeley  v.  Ryan  £  Co.,2  Cin.  158,  and  a 
case  in  1  Disney.  The  case  in  Disney  gives  no  aid  here.  The  one 
in  Cin.  Rep.  decides  that  the  principal  and  agent  were  not  jointly 
liable  in  that  suit,  and  required  the  plaintiff  to  elect  which  one  he 
would  pursue  in  that  action,  so  that  the  other  might  be  stricken 
out.  The  other  cases  cited  were  suits  upon  contracts  so  made  by 
the  agent  that  the  contractee  might  elect  whether  the  agent,  or  the 
principal,  should  be  considered  the  party  with  whom  he  had  a  con- 
tract; and  the  courts  held,  that  having  carried  the  oloetion  as  far 
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4»  a  judgment,  the  creditor  had  fixed  the  contract,  and  the  parties 
thereto,  permanently.  Bramw£LL,  J.,  in  the  case  in  3  H.  &  G. 
997,  places  his  decision  upon  the  ground  just  stated  and  upon  the 
ihdditional  consideration  that  the  judgment  against  the  agent 
altered  the  situation  of  the  principal.  But  Oennett  has  no  right 
to  sue  the  company  because  of  Maple's  judgment  against  him. 
He  can  base  no  action  upon  the  result  of  his  own  willful  fraud. 

We  are  also  cited  to  Wharton  on  Agency  and  Agents,  §  473. 
The  author  cites  Priestly  v.  Fernie,  above  referred  to,  for  the  rule 
he  states,  but  adds  '^  there  is  much  reason  for  the  position  that  the 
mere  taking  judgment  against  the  agent  under  such  circumstances  " 
^as  in  the  case  cited)  ^'  should  not  when  the  judgment  is  unsat- 
isfied extinguish  the  debt.'*  The  case  before  us  presents  stronger 
reasons  than  the  one  referred  to  by  Wharton  for  holding  that  the 
liability  of  the  principal  continues.  Unless  Maple's  recovery 
iigainst  Oennett  affected  the  rights  of  the  railway  company,  we  can 
see  no  reason  for  holding  that  recovery  a  bar  in  its  favor.  So  long 
as  Gennett  wholly  fails  to  pay  that  judgment;  so  long  as  Maple 
makes  no  collection  thereon,  Oennett  must  remain  liable  to  make 
good  to  the  company  the  damage  occasioned  by  his  misconduct  as 
its  agent.  Nothing  but  satisfaction  by  him,  or  by  his  property, 
or  the  statute  of  limitations,  can  release  him  without  the  consent 
of  his  principal.  We  hold  that  the  demurrer  to  this  defense  should 
have  been  sustained. 

Judgments  below  reversed;  demurrers  to  second,  third,  fourth 
and  fifth  defenses  sustained  and  cause  remanded. 


Akdbrsok  v.  Soward. 

(«>0htoSt.ae6) 

Jitfaneif^^eoniract  during — pramiss  after  majority  m  ignorance  of  inecUidUp. 

A  promise,  by  one  of  fall  age,  to  perform  a  contract  made  by  bim  daring 
minority,  is  binding,  althoagli  be  does  not  know  that  be  is  not  legally 
liable.* 

ACTION  on  a  note.     The  opinion  states  the  point.     The  defend- 
ant had  judgment  below 

^  To  same  effect.   Ring  v.  Jamiton,  2  Mo    App    584  .  see  idso  Turner  v. 

Garther  (8B  N.  C.  857),  85  Am.  Bep  574. 
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T.  L,  Magruder,  for  plaintiff  in  error. 

F.  P,  Ounningham,  for  defendant  in  error. 

MoAuLBT,  J.  The  contracts  of  an  infant  generally  are  not  yoid 
but  only  voidable.  Uarner  v.  Dipple,  31  Ohio  St  72 ;  s.  c,  27 
Am.  Bep.  496  ;  Ow0n  t.  L(mg,  112  Mass.  403  ;  Fttroto  t.  Wvwmmi, 
40  Ind.  148 ;  Whitney  t.  Dutch,  14  Mass.  457.  There  is  nothing 
in  the  case  to  show  that  the  note  set  forth  in  the  petition  is  snch 
as  should  be  held  to  be  void.  It  is  conceded  that  the  contract  is  one 
that  might  be  ratified  by  the  minor  after  his  majority,  and  that  the 
part  payment  of  the  note  and  the  promise  alleged  in  the  petition 
amount  to  a  ratification,  unless  it  was  necessary  that  the  defendant 
when  he  made  the  payment  and  promise,  knew  that  his  infancy 
when  the  note  was  given,  was  a  defense  in  law  to  an  action  on  the 
note. 

Counsel  for  defendant  in  error  refer  to  Hinely  v.  Margaritz,  3 
Penn.  St.  428  ;  Curtin  v.  Pation,  11  S.  A  R  305  ;  Reed  v.  Boshears^ 

4  Sneed,  118  ;  Noma  v.  VancBy  3  Rich.  168  ;  Owen  v.  Long,  112 
Mass.  428  ;  Petrow  v.  Wiseman,  40  Ind.   168 ;  Harmer  v.  Killing, 

5  Esp.  102,  and  many  other  cases  in  which  it  is  claimed  this  knowU 
edge  has  been  held  to  be  necessaiy  to  a  ratification.  An  examination 
of  all  these  cases  and  many  others  in  which  the  rule  as  claimed,  is 
in  some  way  recognized,  shows  that  in  one  case  only,  that  of  Hinely 
V.  Margaritz,  has  the  rule  been  held.  In  no  one  of  a  great  number 
of  cases  in  which  it  is  stated  as  the  law,  or  in  some  way  referred  to, 
was  the  rule  involved  or  in  any  way  pertinent  to  the  case.  The 
necessity  of  such  knowledge  has  been  stated  as  the  law  in  numerous 
text-books,  as  an  exception  to  the  rule  that  a  promise  to  perform  a 
contract  made  with  knowledge  of  the  facts  which  make  a  defense 
waives  the  defense.  As  in  Rindskopf  v.  Doman,  28  Ohio  St.  516; 
Bank  v.  Colcord,  16  N.  H.  119  ;  Fowler  v.  Brooke,  13  id.  240.  But 
no  one  of  those  stating  the  rule  has  attempted  to  give  any  reason 
why  this  knowledge  should  be  necessary  to  affirm  a  contract  made 
in  minority,  when  it  is  conceded  not  to  be  necessaiy  to  waive  a  defense 
in  any  other  case. 

In  manv,  or  all  of  the  cases  above  referred  to,  it  is  stated  that  a 
ratification  made  with  knowledge  that  minority  was  a  defense  was 
complete  and  binding.  If  a  promise  without  this  knowledge  was 
sufficient,  the  knowledge  superadded  would  not  detract  from  the- 
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Hffirmauce.  But  in  Morse  v.  Wheeler,  4  Allen,  570,  and  Taft  v. 
Sergeant,  18  Barb.  320,  the  necessity  of  such  knowledge  was 
directly  involved,  and  in  both  cases  it  was  held  that  a  contract  could 
be  affirmed  by  a  promise  to  pay  after  majority,  whether  it  was 
known  or  not  that  minority  was  a  lefense.  We  assent  to  the 
rule  stated  in  these  cases,  that  a  ratification  after  majority  is  a 
waiver  of  purely  personal  privilege,  and  that  the  general  rule,  that  a 
new  promise  made  with  knowledge  of  the  &ct8  which  make  a  de- 
fense, waives  the  defense,  is  quite  as  applicable  to  a  case  of  this 

kind  as  to  any  other. 

Judgment  reversed. 


PBNlirSTLyANIA   OOMPANY   Y.  GaLLAOHBB. 

(40  Ohio  St.  687.) 
Magter  and  servant  —  aertarU  &ummoning  outride  auirianee. 

Where  an  employee  of  a  railroad  company,  engaged  in  its  service,  summons  his 
son,  eleven  years  old,  to  his  temporary  assistance,  and  the  son,  while  so 
assisting,  is  injared  by  the  negligence  of  another  railroad  company,  the 
latter  is  liable  to  the  son  therefor. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 

Rush  Tctggarty  for  plaintiff  in  error. 

Jenner  d  Tracy y  for  defendant  in  error. 

DicKMAK,  J.  It  was  the  province  of  the  jury  to  inquire  whether 
the  transfer  track  was  used  in  an  improper  manner  by  the  Penn- 
sylvania Company,  at  the  time  Charles  Gallagher  was  injured  ;  and 
whether  the  company,  through  its  agents  and  servants,  negligently» 
and  without  giving  the  usual  or  any  signal  or  notice  to  him  or  to 
his  father,  moved  the  cars  upon  the  transfer  track,  and  thus  in-, 
flicted  the  injury  received.  Upon  a  careful  examination  of  all  the 
testimony  disclosed  by  the  record,  we  are  not  satisfied  that  the  ver- 
dict of  the  jury  was  so  clearly  against  the  weight  of  the  evidence, 
as  to  require  that  it  should  be  set  aside  and  the  judgment  reversed* 
unless  the  son  was  assisting  his  father  under  such  circumstances, 
or  the  son's  conduct  at  the  time  was  sucli  that  ordinarv  care  and 
VoT..  XLVIII— 87 
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prudence  to  prevent  the  injury  could  not  be  exacted  of  the  com- 
pany.    Landis  v.  Kelly ^  27  Ohio  St.  567. 

It  is  not  necessary  to  inquire,  whether  the  son,  notwithstanding 
his  immature  years,  would  be  responsible  for  a  failure  to  use  the 
ordinary  degree  of  care,  as  it  is  not  claimed  that  there  was  any  neg- 
ligence on  his  part  or  on  the  part  of  his  father  —  if  the  father's 
negligence  could  be  imputed  to  him.  But  it  is  contended  that  the 
same  relations  did  not  exist  between  the  Pennsylvania  Company 
and  the  son,  which  existed  between  that  company  and  the  father ; 
that  the  same  measure  of  duty  was  not  owing  by  that  company  to 
the  son  which  was  owing  to  the  father.  Daniel  Gallagher,  it  is 
said,  was  an  employee  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany, and  was  rightfully  engaged  in  the  line  of  his  duty,  while  his 
son  was  not  such  an  employee;  that  the  father  had  no  authority 
from  his  employer  to  call  upon  his  son  to  assist  him  ;  and  that  the 
son  rendered  the  required  assistance  &t  his  peril,  notwithstanding 
the  Pennsylvania  Company  might  fail  to  use  ordinary  care  and 
prudence. 

As  appears  by  the  evidence,  Daniel  Gallagher  was  the  car  in- 
spector, and,  in  that  capacity,  the  duty  devolved  upon  him  to  at- 
tend to  the  repairing  of  cars.  His  employer  must  be  regarded  as 
having  invested  him  with  all  the  necessary  powers  incident  to  his 
employment.  If  A.  employs  B.  to  operate  his  factory,  giving  to 
him  the  entire  charge  over  the  same,  from  the  nature  of  the  em- 
-ployment,  B.  is  vested  with  power  to  do  such  acts  as  may  be  neces- 
sary for  the  conduct  of  the  business  in  which  he  is  employed,  in  its 
ordinary  and  usual  manner ;  as,  if  machinery  should  break,  to  get 
it  repaired,  and  generally  to  do  any  acts  essential  to  the  dischai^ 
of  his  duties,  and  the  prosecution  of  the  business  usually  intrusted 
to  persons  in  his  position.     Wood  Mast,  and  Serv.  500. 

In  the  business  of  repairing  the  broken  car,  Daniel  CMlagher 
was  authorized  to  bring  to  his  aid  any  instrument  or  agency  neces- 
sary to  the  proper  performance  of  his  work.  He  availed  himself 
^  of  the  necessary  temporary  assistance  of  his  son,  as  he  used  other 
instrumentalities  under  his  control.  He  did  not  delegate  to  another 
a  charge  committed  to  himself  personally,  because  of  his  acknowl- 
edged skill  and  fitness,  but  directed  his  son  to^  lender  assistance 
which  was  merely  mechanical,  and  under  the  supervising  guidance 
and  control  of  the  father's  mind  and  wilL  Presumptively,  Daniel 
Gallagher  did  not  exceed  his  powers  in  calling  upon  his  son  for 
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temporary, aasistance ;  and  though  a  coutingenoy  might  have  been 
possible  in  which  the  Baltimore  and  Ohio  Railroad  Company  might 
have  raised  a  question  as  to  the  son's  right  to  recover  of  it,  in  an 
action  for  injuries  received  through  his  father's  carelessness,  such 
possible  contingency  would  not  excuse  a  want  of  due  care  on  the 
part  of  the  Pennsylvania  Company.  Charles  Gallagher  was  not  a 
trespasser,  nor  wrongfully  on  the  premises  where  he  was  injured. 
And  we  cannot  reach  the  conclusion  that  he  bore  such  a  relation  to 
the  Baltimore  and  Ohio  Railroad  Company,  that  while  rendering 
needed  assistance  to  that  company,  in  compliance  with  the  direc- 
tions of  its  agent  with  such  implied  authority,  he  was  placed  be- 
yond the  pale  of  protection  against  the  carelessness  of  the  plaintiff 
in  error. 

In  another  aspect  of  this  case,  it  would  seem,  that  if  the  Penn- 
sylvania  Company  could  have  recovered  of  the  Baltimore  and  Ohio 
Railroad  Company,  for  any  injury  received  by  it  at  the  hands  of 
Charles  Gallagher,  while  under  his  father's  direction  and  control, 
the  son  was  not  such  a  stranger  to  the  service  of  the  Baltimore  and 
Ohio  Railroad  Company  as  to  debar  him  from  all  remedy  for  inju- 
ries suffered  by  him  through  the  negligence  of  the  agents  and 
servants  of  the  Pennsylvania  company.  That  the  Pennsylvania 
Company  would  have  such  right  of  action  is  the  doctrine  of  weU- 
adjudged  cases. 

8ifno7i8  V.  AtonieTy  29  Barb.  419,  was  a  case  in  which  the  de- 
fendant owned  a  farm,  his  servant  residing  on  it.  In  the  course 
of  farming,  the  servant  cut  a  quantity  of  brush,  and  piled  it  in 
heaps,  adjacent  to  the  plaintiff's  land.  He  then  sent  his  son,  an 
infant,  to  set  fire  to  it,  and  the  fire  extended  to  the  plaintiff's  land, 
destroying  a  quantity  of  timber  thereon.  It  was  held,  thut  the  act 
of  the  son  was  the  act  of  the  father —  the  defendant's  servant,  he 
being  under  his  control ;  and  that  the  defendant  was  liable.  Al- 
though the  act  was  done  by  the  hand  of  the  son,  the  hand  was  di- 
rected, guided  and  controlled  by  the  mind  and  will  of  the  father. 
See  also  AUhorfy.  Wolfe,  22  N.  Y.  355  ;  Booili  v.  Mister,  7  C.  4 
P.  66. 

In  the  view  which  we  take  of  this  case,  the  defendant  was  not 
prejudiced  by  the  qualifications  added  by  the  court  to  the  fourth 
and  fifth  requests  given  in  charge  to  the  jury.  We  are  therefore 
of  opinion  that  the  judgment  of  the  District  Court  should  be 
affirmed.  Judgment  accordingly. 


Ou^SSS 
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Wismur  UnoH  Tslbgbaph  Oompakt  y.  PnrDLROH. 

(95  iDd.  U.) 

nUffraph  eampany — eofutUuUawU  Uho — penaUy  farnoi  $Mdinff  msBugi, 

A  statate  imposing  a  penalty  on  a  telegraph  company  for  fulnre  to  transmit  a 
message  is  not  nnoonstitntional  eyen  as  to  a  message  addressed  to  another 
State,  and  the  sender  may  recover  the  penalty. 

ACTION  for  penalty.    The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 


J.  E,  McDonald,  J.  M.  Butler  and  A,  L.  Mown,  for  appeUant 
JB.  K,  Adams  and  L.  J,  Hachneyy  for  appellee. 

Elliott,  J.  Oar  statute  provides  that  a  telegraph  company  with 
a  line  of  wires  wholly  or  partly  within  the  State  shall,  daring  the 
usual  office  hours,  receive  dispatches,  and  on  payment  or  tender  of 
the  usual  charges,  according  to  the  regulation  of  tl^  company,  trans- 
mit messages  with  impartiality  and  good  faith  in  the  order  in  which 
they  are  received,  and  for  a  failure  to  perform  this  duty  shall  be 
liable  to  a  penalty  of  $100,  to  be  recovered  by  the  person  whose 
dispatch  is  postponed  or  neglected. 
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The  validity  of  this  statute  is  contested  upon  the  ground  that  it 
infringes  the  proyision  of  the  Constitution  of  the  United  States 
which  invests  Congress  with  power  '^  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States."  This  position  can- 
not of  course  be  even  plausibly  maintained  in  cases  where  the  line 
IS  wholly  within  the  State ;  in  such  cases  the  business  is  purely 
domestic  and  not  interstate^  but  here  the  line  of  the  company  ex- 
tends beyond  the  State,  and  the  message  delivered  to  the  company 
was  undertaken  to  be  transmitted  to  a  point  in  Iowa. 

The  telegraph  is  an  instrument  of  commerce.  Intercourse  by  tele- 
graph is  commercial  intercourse,  and  where  it  extends  beyond  the 
State  is  interstate  and  subject  to  the  control  of  Congress.  Pensacola 
Tel  Co.  V.  Western  U.  T.  Co.,  96  TJ.  S.  1 ;  Telegraph  Co.  v.  Texas, 
105  id.  460. 

There  is  much  conflict  of  opinion  in  the  decisions  of  the  courts  of 
last  resort  upon  this  subject,  and  it  will  be  found  to  be  no  easy  task  to 
extract  from  the  decisions  well  defined  rules.  The  study  of  the  many 
able  opinions  that  have  been  delivered  by  our  great  judges,  beginning 
with  that  of  the  great  chief  justice,  Johk  Mabshall,  is  an  interest- 
ing one,  but  we  do  not  feel  called  upon  to  review  these  cases.  Three 
theories  seemed  to  have  been  maintained,  one  that  the  States  cannot 
legislate  upon  the  subject  at  all,  whether  Congress  has  or  has  not 
exercised  the  power  vested  in  it ;  another,  that  when  Congress  has 
exercised  its  power,  the  States  can  adopt  no  valid  legislation ;  and 
still  another,  that  the  States  may  legislate  upon  the  subject  even 
though  Congress  has  exercised  the  power  vested  in  it  by  the  Consti- 
tution. We  think  however  that  the  ultimate  conclusion  deducible 
from  the  later  decisions  is,  that  the  States  cannot  embarrass  com- 
mercial communication,  abridge  the  freedom  of  commerce,  discrim- 
inate in  favor  of  the  products  of  one  State  lay  burdens  upon  the 
instruments  of  commerce,  or  exact  licenses  from  persons,  natural 
or  artificial,  engaged  in  interstate  commerce,  and  that  this  is  so 
whether  Congress  has  or  has  not  legislated  upon  the  subject.  CKb- 
ions  V.  OgdeUy  9  Wheat.  1 ;  Brown  v.  Maryland,  12  id.  419  ;  Wil- 
son V.  Blackbird,  etc,  Co,,  2  Pet.  245  ;  Oiiy  of  New  York  v. 
Miln,  11  id.  102;  Thvrlow  v.  Massachusetts,  5  How.  504;  Smith  v. 
Turner,  7  id.  283  ;  Cooley  v.  Board,  etc.,  12  id.  299  ;  State  v.  Wheel- 
ing, etc.,  Co.,  13  id.  518 ;  Smith  v.  State,  18  id.  71  ;  Oilman  v. 
Philadelphia,  3  Wall.  715  ;  Railroad  Company  v.  Pennsylvania,  15 
id.  232 ;  Wetton  v.  State,  91  U.  S.  275  ;  Cook  v.  Pennsylvania,  97 
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Id.  576 ;   Webh$r  v.  Virginia,  103  id.  344 ;  Telegraph  Co.  v.  Texae, 
supra. 

Accepting  this  conclusion  as  the  law  which  rules  our  decision, 
we  still  have  no  hesitation  in  affirming  that  our  statute  is  not  borne 
down  by  it.  No  discrimination  is  made  in  favor  of  any  person,  or 
in  favor  of  any  article  of  commerce ;  the  freedom  of  commercial 
intercourse  is  not  abridged,  and  no  new  duty  or  burden  is  imposed 
upon  the  company.  The  statute  secures  to  all  alike  the  privilege 
of  demanding  that  the  duties  of  the  corporation  be  performed  with 
diligence,  impartiality  and  good  faith.  It  enforces  an  existing  duty, 
and  provides  a  penalty,  but  it  confines  the  duty  to  no  class  and 
denies  the  penalty  to  none.  It  is  impossible  to  conceive  the  slightest 
restriction  upon  commercial  intercourse,  or  the  faintest  discrimina- 
tion in  favor  of  any  person  or  thing.  Oranting  then  the  lack  of 
power  in  the  State  to  abridge  the  freedom  of  commerce,  or  to 
discriminate  in  favor  of  men  or  things,  we  may  still  maintain  that 
telegraph  companies,  having  offices  and  doing  business  in  our  State, 
may  be  compelled  to  discharge  their  duties  diligently  and  impartially, 
because  in  requiring  this  a  police  power  inherent  in  all  sovereignties 
is  rightfully  exercised.  We  do  not  maintain,  that  under  the  guise 
of  a  police  regulation,  the  State  can  abridge  the  freedom  of  com- 
mercial intercourse,  or  discriminate  in  favor  of  the  products  of  one 
State,  or  grant  commercial  rights  to  the  citizens  of  some  particular 
State  and  deny  them  to  others,  but  we  do  maintain,  that  the 
sovereign  State  h  as  power  to  enact  laws  requiritig  persons,  artificial 
or  natural,  doing  business  within  its  borders,  to  transact  that  busi- 
ness with  fairness,  diligence  and  impartiality.  A  statute  operating 
upon  persons  within  the  State  declaring  an  existing  duty,  adding 
neither  new  nor  additional  ones,  usurps  no  functions  of  the  Federal 
Congress,  and  infringes  no  constitutional  provision.  We  are  not 
willing  to  concede  that  the  police  power  inherent  in  all  sovereignties 
is  annihilated  in  all  matters  touching  interstate  commerce  by  the 
provisions  of  the  National  Constitution  to  which  we  have  referred ; 
on  the  contrary,  we  are  satisfied  that  the  power  is  not  impaired  or 
limited,  except  to  the  extent  that  it  may  not  be  exercised  in  such 
a  manner  as  to  abridge,  embarrass  or  interfere  with  the  freedom 
of  interstate  commerce,  or  so  as  to  encroach  upon  valid  congres- 
sional legislation.  The  right  to  exercise  the  police  power  is  not  so 
hedged  in  as  that  it  cannot  be  exercised  upon  instruments  or  arti- 
cles of  commerce  ;  it  may  be  exercised,  even  in  commercial  affairs. 
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provided  that  it  is  not  so  exercised  as  to  impose  burdens  or  restric- 
tions which  limit  or  impede  the  free  course  of  commerce.  Sherlock 
V.  Ailing,  93  U.  8.  9a;  County  of  Mobile  v.  Kimball y  102  id.  691. 

The  police  power  is  the  right  to  regulate  the  enjoyment  of  prop- 
erty,  to  maintain  public  order,  to  secure  the  rights  of  citizenship, 
and  to  prevent  injury  to  private  rights.  .  This  power  cannot  be  ex- 
ercised within  State  limits  by  the  Congress  of  the  Nation.  United 
States  v.  Detoitt,  9  Wall.  41  ;  United  States  y.  Reesey  92  17.  S.  214 ; 
United  States  v.  Cruikshank,  id.  542  ;  Munn  v.  lllinoisy  94  id.  113  ; 
Civil  Rights  Cases,  109  id.  3.  The  power  of  enacting  laws  upon 
this  subject  resides  solely  and  exclusively  in  the  States,  and  extends 
to  all  matters  of  personal  and  property  rights  within  the  States.  A 
denial  of  the  right  to  legislate  upon  matters  connected  with  com- 
merce and  instrumentalities  would  result  in  evils  of  great  magni- 
tude. If  there  be  no  such  power  then  the  State  cannot  regulate 
the  speed  of  railroad  trains  where  the  railroad  line  extends  beyond 
the  State,  nor  enact  any  law  providing  for  the  safety  of  passengers 
and  the  community,  and  if  the  States  possess  no  such  power,  then 
it  has  no  existence,  because  by  the  conclusive  adjudications  of  the 
highest  court,  the  police  power  does  not  reside  in  Congress.  The 
States  must,  and  do,  possess  this  power,  even  with  respect  to  com- 
mercial affairs.  True,  the  power  is  somewhat  limited,  but  it  never- 
theless exists. 

We  assume  that  the  power  to  enact  laws  declaratory  of  a  duty 
exists,  and  it  remains  to  determine  whether  our  statute  is  a  valid 
exercise  of  this  sovereign  power.  In  Munn  v.  IllinoiSy  supra,  the 
act  of  the  legislature  of  Illinois  providing  for  the  storage  and 
shipment  of  grain  by  warhousemen  was  held  valid,  and  in  speaking 
of  the  effect  of  the  constitutional  provision  respecting  commerce, 
the  court  said  of  the  warehousemen  :  '^  Incidentally  they  may  be- 
come connected  with  interstate  commerce,  but  not  necessarily  so. 
Their  regulation  is  a  thing  of  domestic  concern,  and  certainly  until 
Congress  acts  in  reference  to  their  interstate  relations,  the  State 
may  exercise  all  the  powers  of  government  over  them^  even  though 
in  so  doing  it  may  directly  operate  upon  commerce  outside  of  its 
immediate  jurisdiction." 

The  court  in  another  case  said  :  ''Yet  it  is  not  every  thing  that 
affects  commerce  that  amounts  to  a  regulation  of  it  within  the' 
meaning  of  the  Constitution.'*  A  Co.  v.  Penn,,  supra.  Strong 
language  was  used  in  City  of  New  York  v.  Miln,  supra,  but  wo 


696  INDIANA, 


Western  Union  Telegraph  Company  v.  Pendleton. 


only  have  space  for  the  following  brief  extract :  ''  That  all  those 
powers  which  relate  to  merely  mnnicipal  legislation^  or  what  may 
perhaps  more  properly  be  called  internal  poMce,  are  not  thus  sur- 
rendered or  restrained^  and  that  consequently  in  relation  to  these 
the  authority  of  a  State  is  complete,  unqualified  and  exclusive." 
This  language  was  used  in  a  case  where  the  State  law  directly  af- 
fected, and  in  a  very  mat($rial  degree,  foreign  commerce.  The  case 
from  which  we  have  quoted,  and  its  principle,  have  been  applied 
in  many  instances,  and  among  the  cases  furnishing  a  striking  iUus- 
tration  of  the  rule  declared,  and  of  its  application,  is  that  known 
as  the  Slaughter  IToustt  Cases^  16  Wall.  36.  In  the  case  of  Cooky 
V.  Boards  etc.,  supra,  a  State  law  requiring  vessels  to  take  pilots, 
and  prescribing  a  penalty  for  a  breach  of  duty,  was  held  valid.  The 
court  sustained  a  State  statute,  levying  taxes  upon  articles  of  com- 
merce in  Woodruff  v.  Parham,  8  Wall.  123.  It  was  said  of  that 
statute  what  may  with  truth  be  said  of  ours,  that  '-  There  is  no  at- 
tempt to  discriminate  injuriously  against  the  products  of  other 
States  or  the  rights  of  their  citizens,  and  the  case  is  not  therefore 
an  attempt  to  fetter  commerce  among  the  States,  or  to  deprive  the 
citizens  of  other  States  of  any  privilege  or  immunity  possessed  by 
citizens  of  Alabama."  Judge  Gooley  says  :  *^  And  it  cannot  be 
doubted  that  there  is  ample  power  in  the  legislative  department  of 
the  State  to  adopt  all  necessary  legislation  for  the  purpose  of  en- 
forcing the  obligations  of  railway  companies  as  carriers  of  persons 
and  goods  to  accommodate  the  public  impartially,  and  to  make  every 
reasonable  provision  for  carrying  with  safety  and  expedition." 
Cooley  Const.  Lim.  (5th  ed.)  718.  In  HarriganY.  Connecticut  River, 
etc.,  Co.,  129  Mass.  580 ;  s.  c,  37  Am.  Rep.  387,  a  statute  prohibit- 
ing, except  in  a  specified  manner,  the  rafting  of  logs  from  another 
State  through  Massachusetts  was  held  valid,  and  this  decision  cer- 
tainly goes  much  farther  than  we  are  required  to  do  here.  It  has 
been  held  by  this  court  in  several  cases,  that  the  statute  may  be 
enforced  although  the  message  is  received  for  transmission  to 
another  State,  and  if  we  should  hold  the  law  invalid  we  should  be 
compelled  to  overrule  these  cases.  Western  Union  Tel.  Co.  v. 
Lindley,  62  Ind.  371;  Western  Union  Tel.  Co.  v.  Hamilton,  50  id. 
181;  Carnahan  v.  Western  Union  Tel  Co.,  89  id.  526.  This  doc- 
trine has  been  asserted  by  other  courts.  Western  Union  Tel.  Go.  v. 
Blanchard,  68  Ga.  299;  s.  c,  45  Am.  Rep.  480,  486,  auth.  n.  It 
is  true   that  in  these  cases  the  constitutional  question  was  not 


NOVEMBER  TERM,  1883.  69T' 

Western  Union  Telegraph  Gompanj  v.  Pendleton. 

argaedy  but  it  is  nevertheless  inyolved  and  was  necessarily  de- 
cided. 

We  are  satisfied  that  the  enactment  of  our  statute  was  a  legiti- 
mate exercise  of  the  police  power  of  the  State,  and  that  as  the 
statute  infringes  no  provision  of  the  Constitution,  trenches  upon 
no  law  oF  Congress,  and  does  not  interfere  with  the  freedom  of 
interstate  commerce,  it  is  valid  and  efFective. 

It  is  argued,  that  as  the  message  was  received  for  transmission 
to  a  point  in  Iowa,  the  place  of  performance  is  not  in  this  State, 
and  therefore  our  law  cannot  prevail.  This  argument  rests  upon 
an  assumption  that  cannot  be  made  good.  The  action  is  not  for  a 
breach  of  contract,  but  to  recover  a  penalty  given  to  the  sender  of 
a  message  for  a  breach  of  duty  by  the  telegraph  company.  The 
argument  of  counsel  is  able  and  ingenious,  but  it  is  plainly  falla- 
cious. No  question  of  the  right  to  damage  is  involved,  the  single 
<]uestion  is  as  to  the  right  to  recover  a  statutory  penalty.  Counsel 
are  in  error  in  asserting  that  there  is  conflict  in  our  cases  upon  this 
subject;  from  first  to  last  it  has  been  steadily  held  that  the  statute 
is  a  penal  one,  awarding,  not  liquidated  damages,  but  a  penalty. 
It  is  also  decided  by  these  cases  that  the  foundation  of  the  right  is 
the  contract  with  the  corporation,  but  in  none  of  them  is  it  inti- 
mated that  the  recovery  is  for  damages  for  a  breach  of  contract; 
op  the  contrary,  all  our  decisions  affirm  that  the  recovery  is  for  a 
X)enalty  given  by  statute  to  a  private  individual  Oamahan  v. 
Western  Union  Tel,  Co.y  supra ;  Western  Union  Teh  Co.  v.  Adams, 
37  Ind.  598;  a.  c,  44  Am.  Rep.  776;  Western  Union  Tel  Co.  v. 
RobertSySl  Ind.  377;  Western  Union  Tel.  Co.t.  Cougar,  84  id.  176; 
Rogers  v.  Western  Union  Tel.  Co.,  78  id.  169;  8.  c,  41  Am.  Rep. 
-558;  Western  Unwn  Tel.  Co.  v.  AoUell,  69  Ind.  199;  Western  Union 
Tel.  Co.  V.  Lindley,  supra ;  Western  Union  TeL  Co.  v.  Ferguson, 
57  Ind.  495;  Western  Union  Tel.  Co.  v.  Hamilton,  supra;  Western 
Union  Tel  Co.  v.  Buchanan,  35  Ind.  429;  s.  c,  9  Am.  Rep.  744; 
Western  Union  Tel  Co.  v.  Ward,  23  Ind.  377. 

The  action  given  by  the  statute  is  for  a  penalty,  and  the  right  to 
maintain  it  is  in  the  sender  of  the  message,  who  pays  or  tenders 
the  compensation  provided  by  the  rules  and  regulations  of  the  com- 
pany. The  cases  we  have  cited  all  proceed  upon  this  theory,  and 
it  is  clear  that  under  the  provisions  of  the  statute  no  other  theory 
could  be  correct.  The  English  casej  deny  that  the  person  to  whom 
the  message  is  sent  can  maintain  an  action  for  damages  against  the 
Vol.  XLVIII—  88 
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company  for  the  reason  that  there  is  no  pririty  of  contract. 
Dickson  t.  Beuier's  Tel.  Co.,  lu  R,  2  C,  P.  D.  62;  Playford  v.  17. 
K.  Tel.  (7o.,  L.  B.^  4  Q.  B.  706.  The  American  cases  however  take 
a  different  view  of  the  subject,  for  they  hold  that  if  the  error 
occurs  in  transmitting  the  message,  the  person  to  whom  the  mes- 
sage is  sent  may  maintain  an  action  for  damages,  but  while  this  is 
held,  it  is  conceded  that  the  holding  constitutes  an  exception  to  the 
general  rule.  Western  Union  Tel.  Co.  t.  Blanchardj  45  Am.  Bep» 
486,  n.;  2  Whart.  Cont,  §791;  17  Cent.  Law  Jour.  466;  15 
Am.  L.  Rev.  231.  Wharton  says  that  the  better  opinion  is  that 
where  the  action  is  for  non-delivery,  the  sender  only  can  maintain 
the  action.  Our  cases  of  Western  Union  Td.  Co.  v.  Meek,  49  Ind. 
63  ;  Western  Union  Tel.  Co.  v.  Hopkins,  id.  223,  and  Western 
Unio7i  Tel  Co.  v.  Fenton,  52  id.  1,  were  actions  for  damages  based 
upon  a  statutory  provision  entirely  different  from  that  which  gives 
the  right  to  recover  a  penalty,  and  cannot  be  deemed  in  conflict 
with  the  decisions  declaring  the  right  of  action  for  the  penalty  to 
be  in  the  sender  of  the  message.  It  is  our  settled  conviction  that 
our  cases  decide,  and  rightly  decide,  that  the  right  to  recover  the 
penalty  is  in  the  sender  of  the  message. 

The  statute  operates  in  favor  of  the  sender  of  a  message  delivered 
at  an  office  in  this  State,  and  upon  a  corporation  represented  within 
our  borders  by  its  agents  and  officers.  The  parties  are  therefore 
within  our  jurisdiction.  The  duty  which  the  statute  assumes  to- 
enforce  is  one  arising  in  Indiana,  for  it  grows  out  of  and  is  founded 
upon  an  undertaking  entered  into  in  this  State.  The  parties  and 
subject-matter  being  within  our  jurisdiction,  they  are  subject  to 
our  laws.  Persons  and  property  within  the  jurisdiction  of  a  State- 
are  subject  to  the  laws  of  that  State. 

The  duty  which  the  statute  seeks  to  enforce  is  owing  here  in 
Indiana  and  not  elsewhere ;  it  was  here  that  the  contract  was  made 
which  imposed  the  duty  on  the  telegraph  company,  and  it  was  here 
that  the  failure  occurred,  for  the  message  was  not  transmitted,  as 
the  law  commands,  in  good  faith  and  with  diligence  and  impar- 
tiality. The  duty  which  the  company  failed  to  perform  was  not  a 
duty  owing  in  Iowa,  but  was  a  duty  owing  in  Indiana,  where  the 
parties  executed  the  contract  out  of  which  the  duty  arose.  The 
duty  of  the  company  did  not  end  at  the  State  line ;  it  extended 
throughout  the  whole  scope  of  the  undertaking  and  required  the 
message  to  be  transmitted  and  delivered,  in  good  faith  and  with 
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reasonable  diligence,  to  the  person  to  whom  it  was  sent.  The 
breach  of  duty,  no  matter  where  the  specific  act  constituting  it 
occurred,  was  a  breach  here  and  not  elsewhere.  The  duty  is  a 
general  and  continuous  one,  and  if  not  performed,  the  failure  to 
perform,  irrespectiTe  of  the  place  where  the  failure  occurred,  is  a 
breach  of  the  duty  at  the  place  of  its  creation.  There  is  not  the 
slightest  resemblance  between  such  a  case  as  this  and  cases  of  dis- 
tinct and  independent  wrongs  occurring  wholly  beyond  the  limits 
of  the  State ;  nor  is  there  the  remotest  analogy  between  such  a  case 
as  the  present  and  the  case  of  an  attempt  to  enforce  in  one  jurisdic- 
tion the  laws  of  another  Stpate  or  Nation.  There  is  here  no  attempt 
to  enforce  the  law  of  another  State,  nor  to  enforce  a  penalty  for  a 
breach  of  a  duty  created  by  a  foreign  statute.  The  action  is  m  an 
Indiana  forum  to  enforce  a  duty  created  by  an  Indiana  statute,  and 
arising  out  of  an  Indiana  contract  made  by  parties  within  the  State. 
We  see  no  reason  to  depart  from  the  rule  laid  down  in  the  cases  of 
Western  Union  Tel.  Co.  v.  Hamilton^  enpra.  Western  Union  TeL  Go. 
T.  Ltfidley,  supra,  and  Camahan  y.  Western  Union  TeL  Co.,  supra,. 
and  we  not  only  refuse  to  overrule  them,  but  expressly  and  fully 
approve  them.  In  holding,  as  we  do,  that  our  statute  may  be  en- 
forced, although  the  undertaking  is  to  transmit  the  message  beyond 
the  State,  we  do  not  trench  upon  the  doctrine  that  State  laws  have 
no  extra-temtorial  efFect.  What  we  hold  is  that  the  statute 
operates  upon  the  parties  and  the  subject-matter  within  Qur  juris- 
diction by  enforcing  the  performance  of  a  duty  created  here,  owing 
here,  and  violated  here. 

If  a  telegraph  company  should  show  a  positive  statute  of 
another  State  commanding  the  delivery  of  messages  m  a  cer- 
tain manner,  and  different  from  that  prescribed  by  our  statute, 
then  it  would  perhaps  be  true  that  the  company  would  make 
out  a  perfect  defense  by  showing  obedience   to  its  commands. 

In  such  a  case  tlie  defense  would  not  be  good  for  the  reason  that 
our  statute  is  bad,  but  because  of  the  rule  that  necessity  is  always  an 
excuse^  and  a  positive  law  enjoining  A  duty  creates  a  necessity. 
However  this  may  be,  the  defense  in  this  case  is  not  valid,  for  the 
reason  that  there  is  nothing  in  the  Iowa  statute  which  contravenes 
or  impairs  the  statute  of  Indiana. 

We  have  decided  many  times,  as  has  been  already  shown,  that  our 
statute  gives  the  right  of  action  for  the  penalty  to  the  sender  of  the 
message,  and  he  can  of  course  recover  no  other  penalty  than  that 


700  INDIANA, 


Morris  v.  State. 


prescribed  by  oar  statute.  If  the  company  should  wrongfully  yiolate 
the  law  of  some  other  State^  and  be  punished  by  the  courts  of  that 
State,  the  punishment  would  not  be  for  a  Tiolation  of  our  law,  but 
would  be  for  a  wrong  committed  against  the  law  of  another  jurisdic- 
tion, so  that  it  is  impossible  that  the  punishment  should  be  for  one 
and  the  same  ofFense. 

Our  statute  does  not  give  the  right  to  the  penalty  because  a  specific 
act  of  negligence  is  committed,  but  gives  the  penalty  to  secure  the 
performance  of  a  duty  which  springs  into  existence  when  the  con- 
tract is  made.  It  is  the  breach  of  duty  that  is  punishable,  and  not 
the  particular  act  which  constitutes  the  breach.  Wherever  the  act 
which  constitutes  the  breach  of  duty  is  committed,  whether  here  or 
in  a  foreign  jurisdiction,  the  duty  is  broken  here,  where  it  came  into 
being  and  where  it  was  owing  and  should  be  discharged.  A  con- 
fusion of  thought  leads  to  a  wrong  conclusion,  but  this  is  cleared 
away  when  it  is  brought  fully  into  view  that  the  wrong  consists  in 
the  violation  of  duty,  and  that  this  violation  takes  place  where  the 
duty  exists,  and  where  the  one  party  owes  it  and  the  other  has  a  right 
to  demand  that  it  be  neither  violated  nor  omitted.  There  is  no  con- 
flict of  law  and  no  clashing  of  jurisdiction,  for  where  the  duty  k 
owing  there  it  is  violated  by  an  act  which  constitutes  a  breach.  Mr. 
Thompson  says  :  ''In  an  action  to  recover  the  statutory  penalty  for 
faihire  to  transmit  a  message  from  an  office  in  one  State  to  an  office 
in  another  State,  the  fact  that  the  act  of  negligence  which  prevented 
the  message  from  reaching  its  destination  occurred  out  of  the  former 
will  not  defeat  a  recovery  in  that  State."    2  Thomp.  Neg.  838. 

Judgment  affirmed. 


HoRBis  y.  Statb. 

(96  Ind.  78.) 

Oriminal  law — UaekmaiHng  —  evidence  of  Joke. 

To  an  indictment  for  sending  a  threatening  letter  to  extort  money  the  defense 
was  that  it  was  a  joke.    The  parties  were  intimate  friends,  and  there  was 
evidence  tending  to  prove  the  defense  and  establish  the  defendant's  good 
character.    Held,  tliat  evidence  tliat  the  receiver  shortly  before  had  played, 
severe  jokes  upon  the  defendant  was  erroneously  excluded. 
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pONVTCTION  of  blackmailing.     The  opinion  states  the  facta. 

0.  L,  Ballou  and  J.  D.  FerrcUl,  for  appellant. 

F,  T.  Hord,  attorney-genera!,  F.  D.  M&rriit,  nrosecnting  at* 
tomey,  and  </.  S.  Drake,  for  State. 

Hammond,   J.      The  appellant  and  one  Lucius  Vedder  were 

jointly  indicted  for  blackmailing  under  section  1926,  R.  S.  1881. 

.  The  statute  so  far  us  applicable  to  the  present  case  reads  as  follows: 

'*  Whoever  *  *  *  knowingly  sends  *  *  *  any  letter 
^  *  *  with  or  without  a  name  subscribed  thereto,  or  signed 
with  a  fictitious  name  •  *  *  *  accusing  or  threatening  to  ac- 
cuse any  person  of  any  crime  punishable  by  law,  *  *  *  with 
intent  to  extort  or  gain  from  such  person  any  *  *  *  money, 
*  *  *  is  guilty  of  blackmailing,  and  shall  on  conviction  thereof, 
be  imprisoned  in  the  State  prison  for  not  more  than  five  years  nor 
less  than  one  year,  to  which  may  be  added  a  fine  not  exceeding  one 
thousand  dollars." 

The  indictment  was  in  two  counts,  difiering  in  no  material  re« 
apect,  and  charging  the  appellant  and  Vedder  with  sending  to  one 
James  B.  Hart,  who  was  also  known  by  the  name  of  ''  Can  "  Hart, 
a  letter,  with  the  fictitious  name  of  John  Stockdale  subscribed 
thereto,  falsely  charging  said  Hart  and  one  Philip  Deter  with  the 
larceny  of  a  whip,  with  intent  to  extort  the  sum  of  $5.  A  copy  of 
the  letter  was  set  out  in  each  count  of  the  indictment,  as  follows  i 

'^  Lagrangb,  Ind.,  July  28,  1883. 

''  Can  Hart :  You  and  Philip  Deter  stoled  my  whip  last  night. 
I  will  just  give  you  ten  days  from  this  date  to  settle,  or  I  will  have 
you  both  arrested.  You  can  settle  by  leaving  five  dollars  in  a  letter 
at  the  post-office  for  me.  My  team  was  hitched  at  Ellison's  bank. 
Address,  John  Stockdale,  Lagrange,  Ind.'' 

Upon  the  plea  of  not  guilty  the  appellant  was  tried  separately. 
The  jury  returned  a  verdict  of  guilty,  assessing  his  punishment  at 
imprisonment  in  the  State  prison  for  one  year.  Judgment  was 
rendered  upon  the  verdict.  Motions  were  made  by  the  appellant 
at  the  proper  time  to  quash  each  count  of  the  indictment  for  a  new 
trial,  and  in  arrest  of  judgment.  These  motions  were  severally 
overruled,  an  exception  was  taken  to  each  ruling,  and  said  rulings 
are  assigned  for  error  in  this  court. 
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Oonnscl  for  the  appellant  make  objections  to  each  count  of  the 
indictment,  upon  the  supposition  that  certain  allegations  deemed 
essential  are  wanting.  These  however  have  been  overlooked  by 
counsel,  for  as  a  matter  of  fact  they  are  found  in  each  count. 
There  was  no  error  in  overruling  the  motion  to  quash,  or  the  motion 
in  arrest  of  judgment. 

There  was  evidence  tending  to  show  that  the  appellant,  Vedder, 
Hart  and  Deter  were  quite  intimate  acquaintances  and  were  upon 
friendly  terms.  On  the  day  of  the  writing  of  the  letter  set  out  in. 
the  indictment  the  appellant,  on  meeting  Hart  and  Deter  in  La- 
grange, was  informed  by  them  that  some  one  had  taken  their  whip, 
which  was  a  good  one,  from  their  buggy,  leaving  in  its  place  a  piece 
of  an  old  whip.  They  were  trying  to  find  the  person  that  had 
taken  their  whip.  Soon  afterward  they  were  seen  by  the  appellant 
4uid  Vedder  getting  into  their  buggy  and  starting  toward  their 
home.  The  appellant  then  wrote  the  communication  copied  in  the 
'indictment,  and  placed  it  in  an  envelope,  directing  it  to  Hart  at 
Lagrange.  He  handed  it  to  Vedder  to  be  put  in  the  post-office, 
which  was  done  by  the  latter  a  few  days  afterward.  It  was  received 
by  Hart  at  the  post-office.  He  procured  at  the  post-office  a  money 
order  for  $5,  payable  to  *'  John  Stockdale,'*  and  sent  it  directed  to 
that  name  through  the  post-office.  It  was  taken  out  by  the  appel- 
lant and  Vedder.  They  procured  the  money  on  it  from  the  post- 
master by  using  the  name  '^  John  Stockdale.'*  The  appellant  sub- 
sequently returned  the  money  to  Hart,  but  at  what  time  or  under 
what  circumstances  he  did  this  is  not  shown  in  the  evidence.  The 
name  '/  John  Stockdale  '^  was  fictitious,  there  being  no  person  in  the 
vicinity  known  by  that  name. 

The  theory  of  the  defense  was  that  the  writing  and  sending  of 
the  letter  were  done  merely  in  sport  with  the  view  of  havmg  merri- 
ment at  Hart's  discomfiture  on  its  receipt.  There  were  circum- 
stances in  the  case  that  gave  plausibility  to  this  theory.  Persons 
who  had  known  the  appellant  for  years  testified  to  his  good  reputa- 
tion for  honesty,  and  there  was  no  evidence  to  the  contrary.  He 
lived  in  the  same  neighborhood  with  Hart.  They  were  familiar 
with  each  other  and  were  friends. 

At  the  tnal  the  appellant  proposed  to  testify  in  his  own  behalf 
that  a  shoit  time  before  sending  the  letter  to  Hart  several  ^'  rough 
jokes,''  as  they  are  termed,  the  character  of  which  are  set  oat  in  the 
bill  of  exceptions,  were  perpetrated  on  him  by  Hart  and  Deter. 
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The  eyidence  on  the  objection  of  the  State  was  excluded.  In  this 
there  wjis  error.  The  fact  of  Hart  and  Deter  playing  "rough 
jokes  "  on  the  appellant  woald  not  of  coarse  justify  or  excuse  the 
writing  of  a  letter  with  intent  to  extort  money.  But  as  bearing 
upon  the  question  of  such  intent,  it  was  proper  for  the  jury  to 
know  the  previous  relations  of  the  parties  —  whether  their  intimacy 
and  conduct  toward  each  other  had  been  such  as  to  make  it  reason- 
able that  the  transaction  upon  which  the  indictment  was  based, 
was  intended  as  nothing  more  than  a  jest.  The  gist  of  the  offense 
charged  in  the  indictment  was  the  sending  of  the  letter  to  Hart 
with  intent  to  extort  money  from  him.  Unless  such  intent  ex- 
isted in  the  mind  of  the  appellant  at  the  time  of  sending  the  letter 
there,  could  be  no  crime.  If  the  letter  was  sent  merely  in  sport  to 
give  annoyance,  but  with  no  intent  to  extort  money,  however  rep- 
rehensible the  act  may  have  been,  it  would  not  constitute  the  o£. 
feuttc  of  blackmailing.  The  jury  should  haye  had  the  benefit  of 
all  evidence  bearing  upon  the  question  of  intent.  Some  of  the 
f' rough  jokes"  which  the  appellant  proposed  to  prove  had  been 
played  upon  him  by  Hart  and  Deter  were  quite  as  culpable  as  the 
sending  of  the  letter  complained  of,  if  the  sending  of  it  was  by  way 
of  joke  and  without  intent  to  extort  money.  The  evidence  offered, 
but  excluded  by  the  court,  would  have  given  strength  and  proba- 
bility to  the  defense  relied  upon  by  the  appellant. 

It  is  true  that  in  criminal  cases  evidence  of  collateral  matters  is 
usually  inadmissible.  An  exception  to  the  rule  exists  however 
where  such  collateral  matters  bear  upon  the  question  of  intent 
Whart.  Crim.  Ev.,  g  46;  Best  Ev.  264 ;  1  Greenl.  Ev.,  §  64.  To 
•constitute  a  crime  an  evil  intent  must  combine  with  an  act.  1  Bish. 
Crim.  Ik,  §§  204,  285  ei  scq.  In  section  287,  the  learned  author 
^ys:  "The  doctrine  which  .requires  an  evil  intent  lies  at  the 
foundation  of  public  justice.  There  is  only  one  criterion  by  which 
the  guilt  of  men  is  to  be  tested.  It  is  whether  the  mind  is  cVimi- 
nal.  Criminal  law  relates  only  to  crime.  And  neither  in  philo- 
43ophical  speculation,  nor  in  religious  or  moral  sentiment,  would  any 
people  in  any  age  allow,  that  a  man  should  be  deemed  guilty  unless 
his  mind  was  so.  It  is  therefore  a  principle  of  our  legal  system, 
as  probably  it  is  of  every  other,  that  the  essence  of  an  offense  is 
the  wrongful  intent,  without  which  it  cannot  exist."  In  the 
absence  of  ^  felonious  intent  to  extort  money  from  Hart  at  the 
time  of  sending  the  letter,  the  appellant  could  not  be  guilty.      If 
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without  such  intent,  the  letter  was  sent  only  for  the  mischievoas 
purpose  of  annoyance,  the  crime  charged  would  not  be  made  ont. 
The  question  of  intent,  in  a  criminal  prosecution,  is  one  of  fact 
and  often  difficult  to  ascertain.  The  writing  and  sending  of  the 
letter  set  ont  in  the  indictment  might,  prima  facie,  import  an 
intent  to  blackmail.  Tet  the  circumstances  under  which  it  was 
written,  and  the  previous  relations  of  the  parties,  might  be  con- 
sidered by  the  jury,  either  for  the  purpose  of  strengthening  or 
rebutting  the  presumption  of  crime.  The  evidence  offered  by  the 
appellant,  and  excluded  by  the  court,  would  hare  tended  to  show 
that  the  letter  was  not  sent  with  the  intent  to  extort  money.  The 
evidence  of  the  appellant's  guilt  as  it  comes  to  us  in  the  record  is 
far  from  conclusive.  We  cannot  say,  that  if  the  offered  evidence 
had  been  admitted,  a  different  result  would  not  have  been  reached. 
The  case  does  not  therefore  fall  under  section  1891,  B.  S.  1881,  which 
requires  this  court  to  disregard  technical  errors  which  do  not,  in 
our  opinion,  prejudice  the  substantial  rights  of  the  defendant. 
The  error  in  the  record  may  have  been  vital  and  may  have  led  to  aa 
improi)er  conviction.  The  appellant's  motion  for  a  new  trial  should 
have  been  sustained. 

Judgment  reversed.  The  warden  of  the  State  prison  in  which 
the  appellant  is  confined  will  cause  him  to  be  delivered  to  the 
jaQer  of  the  proper  county,  to  abide  the  order  of  the  court  below. 

JudgfMfU  rmwneeL 


Porter  t.  Jagkbok. 
(86  iDd.  no.) 

WUl^legacif  charged-^ pergonal  l/Uiba/Uy  of  dmriu$. 

Where  a  will  devises  lands,  directing  the  devisee  to  pay  a  legacj  and  w>iii"**y 
such  payment  a  condition  of  the  devise,  the  acceptance  of  the  devise  imposes 
a  personal  obligation  on  the  devisee  to  pay  the  legacy,  which  may  be  enforced 
without  resort  to  the  land. 

i  CTION  to  quiet  title.     The  opinion  states  the  case. 
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P,  WifU&r^  J.  D.  Miller  and  F.  JE,  Oavin,  for  appellant. 

W,  A.  Moore,  M.  D.  Tacksti,  B.  F.  Bennett,  J.  X,  Ewing  and 
C,  Bwmg,  for  appellees. 

ZoLLABS,  J.  The  will  of  William  Jackson  was  probated  in  1869- 
By  this  will,  the  testator  gave  to  his  wife  all  of  his  property,  real 
and  personal,  so  long  as  she  should  remain  his  widow.  Upon  her 
marriage  or  death  the  property  was  devised  to  his  seven  childi"en, 
one-seventh  to  each.  The  will  contained  the  following  provision: 
**  I  further  will,  that  as  a  condition  of  the  acceptance  of  the  prop- 
erty thus  devised  to  my  heirs,  they,  on  their  part,  shall  support  and 
maintain  Eliza  Andrews,  during  her  natural  life,  or  until  she  shall 
maiTy.'' 

The  widow  died  intestate,  in  March,  1882.  There  was  no  admin- 
istrator upon  the  estate  of  the  testator  or  widow. 

It  does  not  appear  that  any  of  the  personal  estate  came  into  the 
hands  of  the  devisees.  After  the  death  of  the  testator,  Mrs.  Clark, 
H  daughter  and  one  of  the  devisees,  died  intestate,  leaving  surviving 
a  husband  and  six  minor  children.  In  April,  1882,  appellee  Sam- 
uel L.  Jackson  instituted  an  action  for  a  partition  of  the  land 
devised.  All  of  the  living  devisees,  and  the  said  heirs  at  law  of 
Mrs.  Clark,  were  made  parties  defendant.  Eliza  Andrews  was  not 
a  party.  An  interlocutoiy  judgment  was  made,  fixing  the  rights 
and  interests  of  the  several  parties  to  the  action,  and  ordering  a 
partition.  Subsequently  such  proceedings  were  had  that  a  com- 
missioner was  appointed  to  sell  the  land.  Under  and  pursuant  to 
the  order  of  the  court,  the  commissioner  had  the  land  apprised  as 
unincumbered,  and  on  the  27th  day  of  October,  1882,  sold  the 
same,  at  public  sale,  for  the  full  amount  of  the  appraisement,  viz., 
$5,4*25.  Appellant  was  the  purchaser.  The  sale  was  reported  to 
and  confirmed  by  the  court  in  December,  1882.  At  that  time  a 
deed  to  appellant  was  ordered,  executed  by  the  commissioner,  and 
approved  by  the  court.  The  proceeds  of  the  sale  were  in  the  hands 
of  the  commissioner  when  this  action  was  commenced.  Prior  to 
the  commencement  of  this  action,  a  controversy  arose  as  to  the 
proper  construction  of  the  will.  Eliza  Andrews  claimed  that  the 
will  made  her  support  a  charge  upon  the  land,  although  she  had 
the  right  also  to  look  to  the  devisees  personally.  The  devisees 
claimed  that  the  ,land  was  the  primary  and  only  fund  on  which 
Eliza  Andrews  could  look  for  such  support. 
Vol.  XLVIII  —  89 
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Appellant  claimed  thafc  the  land  is  not  liable  at  all,  having  been 
sold  and  he  having  parohased  without  actual  notice,  and  that  if 
liable  at  all^  it  is  only  in  a  way  of  security,  and  that  the  legatee, 
Andrews,  must  resort  first  to  the  personal  liability  of  the  devisees 
and  the  fund  in  the  hands  of  the  commissioner. 

These  are  the  facts,  substantially,  as  set  up  in  the  appellant's 
complaint.  In  addition  to  these  facts,  it  is  charged  in  the  com- 
plaint that  the  devisees  living  and  the  heirs  of  Mrs.  Clark,  are  all 
insolvent,  and  that  some  of  them  are  intending  to  remove  from 
the  State. 

This  tiction  was  commenced  against  the  devisees  living,  the  heirs 
of  Mrs.  Clark,  and  Eliza  Andrews,  to  quiet  the  title  to  the  land  :is 
against  all  claim  for  the  support  of  the  legatee  Andrews,  and  to 
charge  that  sup})ort  upon  the  devisees  and  the  fund  in  the  hands 
of  the  commissioner.  The  main  purpose  of  the  action,  as  shown  by 
the  complaint  and  the  argument  of  appellant's  counsel,  is  to  charge 
the  support  upon  the  fund  thus  in  the  hands  of  the  commissioner, 
and  to  require  the  devisees,  if  allowed  to  draw  the  fund,  to  give 
bond  that  the  amount  of  it  shall  be  applied  to  that  support,  if  re- 
quired ;  or  that  the  court  appoint  a  receiver  to  take  charge  of  the 
fund  for  the  benefit  of  the  legatee.  After  the  commencement  of 
this  actiau,  Eliza  Andrews  was  adjudged  insane,  and  a  guardian 
appointed  for  her.  The  guardian  was  made  a  party  defendant. 
Demurrers  to  the  complaint  were  filed  by  all  of  the  defendants, 
which  were  sustained. 

Do  the  facts  stated  make  a  case  for  any  such  relief  as  is  asked  ? 
To  narf  ow  the  case  to  the  real  question  discussed  by  counsel,  and 
the  only  one  we  need  decide  on  this  appeal,  has  appellant,  upon 
the  facts  stated,  a  right  to  an  order  and  decree  for  the  retention  of 
the  funds  in  the  custody  of  the  court,  for  the  support  of  the  legatee, 
or  has  he  a  right  to  an  order  and  decree,  that  in  case  the  devisees 
are  allowed  to  receive  that  fund,  they  shall  give  a  bond  or  bonds 
that  it  shall  be  applied  to  the  support  of  the  legatee,  if  required  ? 

We  learn  from  appellees'  answer  to  appellant's  assignment  of 
errors  in  this  court,  that  since  this  appeal  was  taken  the  commis- 
sioner has  made  his  final  report  to  the  court  below,  in  which  he 
states  that  appellant  purchased  of  two  of  the  devisees  their  interest 
in  the  fund,  arising  from  the  sale  of  the  land,  and  retained  out  of 
tlie  purchase-money  for  the  land  the  amount  of  the  interest  thus 
purchased.  We  do  not  think  that  this  is  sufficient  to  bar  the  appeal. 
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Nor  do  we  think  that  this  fact  would  have  affected  appellant's  right 
to  the  relief  asked^  had  it  appeared  in  the  complaint^  if  he  was 
otherwise  entitled  to  such  relief.  As  to  whether  or  not,  in  any 
possible  future  controversy,  the  purchase  from  the  devisees  may  af- 
fect rights  as  between  them  and  appellant,  we  need  intimate  no 
opinion. 

The  will,  as  we  have  seen,  provides  that  as  a  condition  of  the 
acceptance  of  the  property  devised,  the  devisees  shall  support  and 
maintain  Eliza  Andrews.  The  rule  is  well  settled  that  where  real 
estate  is  devised  to  the  person  who  by  the  will  is  directed  to  pay 
a  legacy,  such  legacy  is  an  equitable  charge  upon  the  real  estate 
so  devised.  Lindsey  v.  Litukeif,  45  Ind.  552 ;  Wihon  v.  Piper, 
77  id.  437  ;  Oann  v.  Fidler,  62  id.  116 ;  Wilson  v.  Moore,  86  id. 
244  ;  Castor  v.  Jones,  86  id.  289  ;  Nash  v.  Taylor,  83  id.  347. 

This  is  conceded  by  counsel  in  this  case.  It  is  further  conceded 
in  argument,  that  as  the  will  was  probated  and  of  record,  and  as 
Eliza  Andrews  was  not  a  party  to  the  partition  proceedings,  the 
equitable  charge  for  her  support  was  not  destroyed  by  the  sale  to 
appellant. 

We  think  it  equally  clear  that  the  acceptance  of  the  property, 
under  the  will,  imposed  a  personal  obligation  upon  the  devisees  to 
furnish  the  support  to  the  legatee,  and  that  she  may  enforce  that 
obligation  by  a  suit,  and  recover  a  personal  judgment.  The  accep- 
tance of  the  property  under  the  will  implied  a  promise  to  furnish 
the  support.  That  support  seems  to  have  been  the  consideration 
for  the  property  devised.  It  is  expressly  made  the  condition  to  the 
vesting  of  the  title  to  the  property.  It  seems  to  be  plain  that  the 
testator  intended  to  impose  a  personal  charge  upon  the  devisees. 

In  t]M3  case  of  Han*is  v.  Fly,  7  Paige,  421,  which  arose  under  a 
will  similar  to  that  under  consideration.  Chancellor  Walworth,  in 
.speaking  of  the  legacy,  and  the  liability  of  the  devisee,  said  :  ''  By 
the  will,  the  payment  thereof  is  charged  upon  him  personally  ;  and 
he  has  received  the  land  as  an  equivalent  for  the  payment  thereof, 
although  for  the  protection  of  the  rights  of  the  legatees,  this  court 
gives  them  an  equitable  lien  upon  the  land  itself  as  an  additional 
^cnrity."  This  case  was  cited  and  approved  by  this  court  in  the 
case  of  Lindsey  v.  Lindsey,  supra.  The  s:ime  doctrine  was  held  in 
the  case  of  Cann  v.  Fidler,  supra. 

The  case  of  Burch  v.  Burch,  52  Ind.  136,  was  an  action  by  a  lega- 
tee against  a  devisee  of  the  land  for  the  amount  of  the  legacy.     It 
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was  held  that  while  the  legacy  was  a  charge  on  the  land  deyised,  the 
devisee  was  also  personally  liable  npon  an  implied  promise  to  pay. 
See  also  the  cases  cited  in  this  case.  Dodge  v.  Manning ^  11  Paige, 
334;  S.  G.y  1  N.  Y.  298;  Blwood  y.  Dmfmdorf,  5  Barb.  398;  FuUer 
V.  McEweUy  17  Ohio  St.  288. 

In  the  case  of  Towner  v.  Toohj/y  38  Barb.  598,  which  arose  ander 
a  will  similar  to  that  under  examination,  it  was  said  that  the  lega- 
cies were  an  equitable  charge  on  the  land,  but  that  before  resort 
could  be  had  to  the  land  the  personal  property  of  the  deyisee  should 
be  exhausted. 

The  case  of  Lofton  y.  Moore,  83  Ind.  112,  was  between  the  lega- 
tee and  devisee,  and  arose  under  a  will,  which  in  specific  terms 
bound  the  real  estate  devised  for  the  payment  of  the  legacy.  The 
holding  was  that  the  devisee  was  personally  liable,  and  that  the 
legatee  might,  in  the  first  instance,  proceed  to  collect  the  legacy  by 
enforcing  the  lien  upon  the  land. 

The  case  of  Brown  v.  Knapp,  79  N.  Y.  136,  arose  under  a  will 
similar  to  that  in  suit.  It  was  said  that  **  If  the  devisee  accepts 
the  devise,  he  becomes  x>crsonally  bound  to  pay  the  legacy,  and  he 
becomes  thus  bound  even  if  the  land  devised  to  him  proves  to  be 
less  in  value  than  the  amount  of  the  legacy.  If  he  desires  to  es- 
cape responsibility,  he  must  refuse  to  accept  the  devise.  If  he  does 
accept,  he  becomes  bound  to  pay  the  whole  amount  of  the  legacy 
which  he  is  directed  to  pay." 

Under  the  provisions  of  the  will,  and  in  the  light  of  the  above 
authorities,  we  think  it  is  very  clear  that  the  devisees  are  person- 
ally bound  to  furnish  to  Eliza  Andrews  the  support  provided  in  the 
will,  and  that  she  may  enforce  that  liability  by  suit,  even  beyond  the 
value  of  the  land  devised  if  necessary,  and  without  resoi*ting  to  the 
land  at  all,  if  the  amount  can  be  made  by  such  suit  or  suits. 
Whether  the  devisees  could  compel  her  to  thus  resort  to  their  per- 
sonal liability  before  having  resort  to  the  land,  if  they  still  owned 
it,  we  need  not  decide. 

We  think  it  clear  also  that  the  charge  upon  the  land  remains  an 
equitable  charge  upon  the  fund  in  the  hands  of  the  commissioner 
and  in  the  custody  of  the  court,  and  that  she  may  enforce  that  charge. 
Especially  is  this  so,  as  the  devisees  are  liable  beyond  the  value  of 
the  land,  and  are  insolvent.  She  may  enforce  the  personal  liability 
against  the  devisees,  and  still  look  to  the  land  if  necessary.  See 
analogous  cases,  Qimbel  v.  StoUe,  59  Ind.  446;  Clyde  v.  Simpson, 
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4  Ohio  St.  445  ;  MiUxgan  v.  PoolSy  35   Ind.  64 ;  Harris  v.  Fly, 
supra. 

The  case  last  cited  involved  the  rights  of  parties,  under  a  will  sab- 
stantially  like  that  before  us.  The  devisee  had  suffered  the  land 
devised  to  be  sold  by  the  sheriff  on  an  execution.  After  the  pur- 
chaser had  received  a  deed^  he  mortgaged  the  land.  In  an  action 
to  foreclose  the  mortgage,  the  legatees  were  made  defendants.  It 
was  held  that  the  legacies  were  a  lien  upon  the  land,  and  that  the 
legatees  were  entitled  to  be  paid  their  legacies  out  of  the  proceeds 
of  the  sale  of  the  land. 

May  appellant  compel  Eliza  Andrews  to  resort  to  and  exhaust 
that  fund,  before  having  resort  to  the  land  ?  It  would  seem  that 
upon  principles  of  equity  and  good  conscience,  he  ought  to  have 
that  right.  As  we  have  seen  the  devisees  personally  owe  the  duty 
of  furnishing  the  support  to  the  legatee.  They  received  the  land 
devised  as  a  compensation  for  such  support.  They  held  the  land 
charged  as  security  for  that  support.  Appellant  has  paid  the  full 
appraised  value  of  the  land,  without  reference  to  any  charge  upon 
it,  and  so  far  as  shown,  without  actual  notice.  The  devisees  are 
insolvent,  and  hence,  at  this  time,  either  the  fund  in  the  custody 
of  the  court,  or  the  land  in  the  hands  of  appellant,  must  bear  the 
burden  of  the  support  As  between  appellant  and  the  devisees, 
the  equity  seems  clear.  No  possible  harm  can  come  to  the  legatee 
by  charging  the  fund  as  the  primary  fund  for  her  support.  On  the 
other  hand,  it  may  result  in  a  positive  advantage  to  her. 

In  the  case  of  Clyde  v.  Simpson,  supra,  it  was  held  that  the  pur- 
chaser of  the  land  from  the  devisees  not  only  had  the  right,  but 
that  it  was  his  duty  to  see  to  it  that  the  purchase-money  was  ap- 
plied in  payment  of  the  legacy,  in  order  to  protect  his  land. 

The  case  of  Dodge  v.  Manning,  11  Paige,  334,  cited  in  Lind- 
sey  V.  Lindsey,  and  Burch  v.  Burch,  supra,  arose  under  a  will 
substantially  like  that  before  us.  The  devisee  became  the  owner 
under  the  will  of  both  real  and  personal  property.  He  mortgaged 
the  real  estate.  The  mortgage  was  foreclosed,  and  the  property 
sold.  A  portion  of  it  was  purchased  by  a  third  party,  with  notice, 
and  a  part  was  purchased  by  the  devisee.  The  legatee  filed  a  bill 
to  enforce  the  charge  on  the  lands.  It  was  held  that  while  tlie 
legacy  was  a  charge  on  the  land,  the  personal  estate  bequeathed  was 
the  primary  fund  for  the  payment  of  the  legacy,  that  the  devisee 
WAS  personally  liable,  and  that  the  portion  of  the  land  purchased 
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by  hinii  at  the  master's  sale,  should  be  charged  and  sold  for  the 
payment  of  the  legacy,  before  the  legatee  could  have  recourse  upon 
the  land  purchased  by  the  third  party.  As  to  that  party  the  bill 
was  dismissed. 

This  same  case  came  before  the  Court  of  Appeals,  and  is  reported 
in  1  N.  Y.  298.  The  decision  was  the  same,  except  that  part  dis- 
missing the  bill.  The  court  said  :  '^But  the  devisee,  by  accepting 
the  real  and  personal  estate  devised  and  bequeathed  to  him,  became 
personally  liable  for  the  payment  of  the  legacies  which  the  will  di- 
rected him  to  pay.  He  is  therefore  primarily  liable,  and  the  remedy 
should  first  be  exhausted  against  him  and  the  real  and  personal  es- 
tate of  the  testator  remaining  in  his  hands,  before  the  respondents 
should  be  charged  in  respect  to  the  real  estate  purchased  by  them. 
If  they  had  purchased  expressly  subject  to  the  payment  of  the 
legacy,  that  of  itself  might  have  made  the  estate  in  their  hands  di- 
rectly and  primarily  chargeable.  But  I  concur  with  the  chancellor 
that  there  is  nothing  in  the  evidence  to  justify  the  inference  that 
they  purchased  in  that  manner.  The  admission  in  their  answer, 
as  well  as  the  evidence,  merely  shows  that  they  had  notice  of  the 
existence  of  the  legacy.  *  «  «  *  But  as  the  chancellor's  de- 
cree directs  the  bill  to  be  dismissed,  as  to  the  respondents,  with 
costs,  it  should  be  reversed,  and  a  decree  should  be  entered  charg- 
ing the  lands  purchased  by  them  with  the  payment  of  the  legacy 
and  costs  of  suit,  so  far  as  there  may  be  a  deficiency  after  the 
appellant  shall  have  exhausted  her  remedy  against  the  defendant, 
John  B.  Borst."    Borst  was  the  devisee. 

In  the  same  case,  in  speaking  of  the  rights  of  the  legatee,  who 
was  complainant  and  purchaser,  Jewett,  C.  J.,  said  :  "But  as  be- 
tween the  complainant  and  the  defendants,  *  *  *  they  have 
an  equitable  right  as  against  her,  to  insist  that  she  shall  first  ex- 
haust her  remedy,  not  only  as  against  Borst  personally,  but  as 
against  that  portion  of  the  property,  real  and  personal,  remaining 
in  his  hands,  or  to  which  he  is  entitled,  before  she  can  enforce  her 
lien  as  against  that  portion  of  the  property  purchased  by  them  on 
the  sale  under  the  mortgage  foreclosure."  On  this  point,  see  also 
the  case  of  Tatofier  v.  Tooley,  38  Barb.  598,  already  cited. 

In  the  case  of  Eltoood  v.  Deifendorfy  5  Barb.  398,  heretofore 
cited,  it  was  held,  under  a  will  which  devised  the  land  charged  with 
the  payment  of  the  debts  of  the  testator,  that  the  devisee,  by  ac- 
cepting the  land,  became  personally  liable  to  pay  the  debts ;  that 
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the  remedy  of  the  creditors  must  first  be  exhausted  against  the  de- 
visee personally,  before  their  lien  could  be  enforced  against  the  por- 
tion of  the  land  in  the  hands  of  the  alienee  of  the  devisee,  and 
that  the  real  estate  was  liable  in  the  inverse  order  of  its  alienation. 
See  also  2  Story  Eq.,  §  1127. 

Many  other  cases  might  be  cit^  in  support  of  the  equitable  doc- 
trine of  the  above  cases.  There  is  clearly  no  principle  of  equity 
that  the  devisees  can  invoke  in  support  of  their  claim,  that  they 
shall  receive  the  purchase-money  for  the  land,  and  leave  the  whole 
burden  of  the  support  of  Eliza  Andrews  to  rest  upon  that  land  and 
the  purchaser  of  it.  Nor  can  any  equitable  or  other  good  reason 
be  given  why  the  legatee  should  not  be  compelled  to  look  to  the 
fund  in  the  custody  of  the  court  before  resorting  to  the  land  in  the 
hands  of  appellant.  Neither  the  record  nor  counsel  inform  us  that 
she  objects  to  this.  Her  demurrer  was  filed,  possibly,  because  of 
one  prayer  of  the  complaint  for  the  quieting  of  the  title  to  the 
land  against  the  charge  on  it  for  her  support.  However  this  may 
be,  we  think  that  appellant  has  the  right,  as  against  her  and  the 
devisees,  to  have  that  fund  first  exhausted,  if  necessary,  in  her 
support,  before  resort  shall  be  had  to  the  land  which  he  purchased 
in  good  faith,  and  for  full  value ;  and  he  is  entitled  to  such  an 
order  and  decree  as  will  accomplish  this,  either  by  good  and  suffi- 
cient bonds  of  indemnity  from  the  devisees,  or  the  appointment  of 
a  receiver  to  take  and  hold  the  fund  now  in  the  custody  of  the 
court.  Having  purchased  the  intei'est  of  two  of  the  devisees, 
appellant  will  hold  the  amount  subject  to  its  proportionate  share  of 
the  support  of  the  legatee.  As  to  her  it  is  secure,  being  a  charge 
upon  the  land.  In  answer  to  this,  the  position  of  the  api>ellees  is 
that  the  sale  under  the  partition  proceedings  was  a  judicial  sale  in 
which  there  was  no  warranty,  and  in  which  the  doctrine  of  caveat 
emptor  applied ;  and  that  therefore  appellant's  land  must  stand 
for  the  support  and  maintenance  of  the  legatee  to  the  exoneration 
of  the  devisees. 

We  have  a  line  of  cases  which  hold  that  there  is  no  warranty  in 
judicial  sales,  and  apply  the  doctrine  of  caveat  emptor.  But  these 
cases,  we  think,  have  not  such  scope  as  to  overthrow  the  equitable 
doctrine  we  have  announced  in  its  application  to  this  case.  On  the 
other  hand,  we  have  a  line  of  cases  extending  from  the  case  of 
Muir  V.  Oraig^  3  Blackf.  293,  to  the  case  of  Short  v.  Sears,  93  Ind. 
605  —  over  a  period  of  fifty  years  —  which  hold  that  a  purchaser 
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of  land  at  a  sherifTs  sale,  to  which  the  judgment  defendant  has  no 
title,  or  where  the  sale  is  void,  may  recover  from  the  judgment 
defendant  the  amount  so  paid,  or  be  subrogated  to  tlie  rights  of 
the  judgment  creditor.'  The  same  rule  has  been  applied  to  other 
judicial  sales.  See  Muir  v.  Berkshire,  52  Ind.  149 ;  We^lcrficld 
y.  Williams,  59  id.  221 ;  WiUson  y.  Bronm,  82  id.  471. 

This  line  of  cases  rests  upon  principles  of  equity,  and  is  more 
analogous  to  the  case  in  hearing  than  those  relied  upon  by  appel- 
lees. In  this  line  the  doctrine  of  caveat  emptor  has  not  been  so 
extended  i\a  to  deny  a  remedy  against  him  who  is  the  real  debtor 
or  who  owes  the  duty. 

It  has  been  suggested  that  there  is  an  apparent  conflict  between 
this  line  of  cases  and  the  other  which  cannot  be  readily  reconciled 
on  principle.  Weakley  y.  Co7iradt,  56  Ind.  430.  The  obseryation 
made  by  Mr.  Justice  Wobdbn,  in  that  case,  may  be  applied  gen- 
erally. It  will  be  observed  upon  an  examination  of  the  two  lines 
of  cases,  that  generally  protection  was  given  or  denied  to  the  pur- 
chaser, as  the  vendors,  or  those  interested  as  vendors,  did  or  did 
not  owe  the  debt  or  duty. 

The  case  of  Henderson  v.  Whitinger,  56  Ind.  131,  is  based  upon 
this  principle.  In  that  case  the  land  was  sold  by  the  administrator. 
The  purchaser  defended  against  one  of  the  notes  given  for  the  pur- 
chase-money on  the  ground  that  when  he  purchased  the  land  it  was 
incumbered  with  taxes  which  he  had  been  compelled  to  pay.  The 
holding  in  the  case,  in  effect,  was  that  if  the  taxes  had  accrued 
during  the  life  of  the  intestate  they  would  have  been  a  charge 
against  him  which  it  would  have  been  the  duty  of  the  administrator 
to  pay,  and  that  in  such  case  the  purchaser  might  have  availed 
himself  of  his  payment  of  them  as  a  defense. 

Without  further  extending  this  opinion,  it  follows,  from  the  con- 
clusion we  have  reached,  that  the  demurrer  to  the  reply  must  be 
carried  back  and  sustained  to  the  answer  filed  in  this  court,  and 
that  the  judgment  of  the  court  below  must  be  reversed.  The  judg- 
ment is  therefore  reversed,  with  costs  and  the  cause  remanded 
with  instructions  to  the  court  below  to  overrule  the  demurrer  to 
the  complaint,  and  proceed  m  accordance  with  this  opinion. 
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(Kind.  2».) 
Telegraph  — penalty  —  eorUract  limiting  time  for  claiming. 

A  telegraph  company  may  lawfully  contract  that  any  claim  for  a  statatory 
penalty  for  not  sending  a  message  mast  be  made  within  sixty  days.* 

ACTION  for  a  penalty.     The  opinion  states  th^  point     The 
plaintiff  had  judgment  below. 

J.  A,  Siein  and  O.  W.  OoUinSy  for  appeUant. 

R,  P,  Davidson,  C.  Z>.  Jones  and  A.  K.  AhoUz^  for  appellee. 

Elliott,  J.  A  telegraph  company  engaged  in  transmitting 
messages  for  the  public  cannot  by  contract  evade  the  penalty  pre- 
lacribed  by  statute  for  a  breach  of  a  duty  imposed  by  law.  Western 
Union  Tel.  Go.  v.  Buchanan,  35  Ind.  429 ;  s.  c,  9  Am.  Bep.  744 ; 
Weston  Union  Tel.  Co.  y.  Meek,  49  Ind.  53 ;  Western  Union  Tel 
Co.  y.  Adams,  87  id.  598  ;  s.  c,  44  Am.  Bep.  776. 

It  is  the  general  rule  that  telegraph  companies,  common  carriers 
and  others  engaged  in  pursuits  of  a  like  character,  affecting  the  in- 
terests of  the  community  at  large,  cannot  by  contract  absolye  them- 
selves from  the  duty  to  use  reasonable  care  and  diligence,  but  this 
principle  does  not  go  to  the  extent  of  denying  them  a  right  to  make 
reasonable  rules  and  regulations,  nor  does  it  preclude  them  from 
incorporating  in  their  contracts  with  those  with  whom  they  deal, 
just  and  reasonable  provisions  limiting  their  liability.  How  far  the 
right  to  limit  the  liability  extends  is  not  very  distinctly  defined, 
iind  there  is  much  diversity  of  opinion  upon  the  question  ;  but  that 
there  is  a  right  to  make  some  limitations  is  very  generally  declared 
by  the  adjudged  cases.     Adams  Ex.  Co.  v.  Fendrick,  38  Ind.  150. 

Individuals  have  a  right  to  limit  by  contract  the  time  within 
which  actions  shall  be  brought  in  case  of  a  breach,  and  if  the  limi- 
tation is  a  reasonable  one,  it  will  be  enforced  although  it  may  be 
different  from  that  prescribed  by  statute.  Wood  Lim.  80.  This 
principle  was  applied  to  telegraph  companies  in  Wolf  v.  Western 
Union  Tel.  Co.,  62  Penn.  St.  83  ;  s.  c,  1  Am.  Bep.  387,  and  it  was 

*  See  45  Am.  Rep.  491,  note. 
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said  :  ''  But  clearly  it  is  not  onreasoiiable  that  a  telegraph  company 
should  require  notice  of  claims  for  its  defaults  within  a  reasonable 
time  before  being  held  to  answer  for  the  alleged  default  From 
the  very  nature  of  its  business,  this  may  be  essential  to  its  protec- 
tion against  unfounded  claims."  A  like  ruling  was  made  in  Young 
y.  WesUrn  Union  Tel  Co.,  65  N.  Y.  163.  The  question  as  to  the 
right  of  common  carriers  to  limit  by  contract  the  time  within  which 
claims  for  damages  must  be  presented  is  elaborately  discussed  in 
Express  Co.  v.  Caldwell^  21  Wall.  204,  and  it  was  held  that  they 
might  exercise  the  right,  the  court  saying  :  '*  Our  conclusion,  then, 
founded  upon  the  analogous  decisions  of  courts,  aa  well  as  upon 
sound  reason,  is  that  the  express  agreement  between  the  partiea 
averred  in  the  plea  waa  a  reasonable  one,  and  hence  that  it  was  not 
against  the  policy  of  the  law.  It  purported  to  relieve  the  defend- 
ants from  no  part  of  the  obligations  of  a  common  carrier.  They 
were  bound  to  the  same  diligence,  fidelity  and  care  as  they  would 
have  been  required  to  exercise  if  no  such  agreement  had  been  made. 
All  that  the  stipulation  required  was  that  the  shipper,  in  case  the 
package  was  lost  or  damaged^  should  assert  his  claim  in  season  to 
enable  the  defendants  to  ascertain  the  facts ;  in  other  words,  that 
he  should  assert  it  within  ninety  days."  A  limitation  to  thirty 
days  was  held  valid  in  Southern  Ex,  Co.  v.  Caperion,  44  Ala.  101. 
The  case  of  Lewis  v.  Great  Western  R.  W.  Co.,  5  H.  &  N.  867,  la 
regarded  as  a  leading  case  upon  this  subject,  and  haa  been  uni- 
formly approved  by  our  American  cases,  in  so  far  at  leaat  aa  con* 
cems  the  general  principle  involved.  In  that  case  it  was  held  that 
a  limitation  of  seven  days  was  neither  against  public  policy  nor 
against  law,  and  that  it  was  not  unreasonable.  Western  t/nion 
Tel  Co.  V.  CareWf  15  Mich.  525 ;  Breese  v.  United  States  TeL  Oo.y 
48  N.  Y.  132  ;  s.  c,  8  Am.  Rep.  526  ;  TeL  Cases,  663.  In 
Adams,  etc,  Co.  v.  Reagan,  29  Ind.  21,  the  case  was  referred  to 
and  treated  as  expressing  the  law  correctly,  but  it  waa  held  that 
under  the  facts  of  the  particular  case  the  stipulation  was  an  un- 
reasonable one.  The  English  case  cited  is  approved  by  the 
Supreme  Court  of  Wisconsin,  in  Heiman  v.  Western  Union  Tel. 
Co.,  57  Wis.  562,  and  it  was  held  that  a  contract  similar  to  that 
here  under  discussion  was  reaaonable  and  valid.  It  is  prosier  to 
observe  that  here  the  limitation  is  sixty  days,  while  in  the  case 
referred  to  it  was  twenty  days. 
On  principle  and  authority,  it  must  be  held  that  a  telegraph 
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company  may,  by  contract,  require  claims  based  upon  a  failure  to 
perform  its  duty  to  be  brought  to  its  notice  within  a  reasonable 
time.  In  adopting  this  rule  we  do  not  run  counter  to  our  former 
decisions.  What  we  here  decide  is,  that  a  telegraph  company  may 
limit,  by  contract,  the  time  within  which  claims  based  upon  its  de- 
fault shall  be  brought  to  its  notice,  proyided  always  that  the  limi- 
tation is  a  reasonable  one.  What  we  have  heretofore  decided,  and 
again  aflBrm,  is,  that  a  telegraph  company  cannot  contract  for  abso-- 
lution  from  negligence.  In  Western  Union  Tel  Co.  r.  Buchanan^ 
35  Ind.  429 ;  s.  c,  9  Am.  Bep.  744,  the  authority  of  telegraph 
companies  to  make  reasonable  regulations  is  recognized,  for  it  is 
said :  **  We  think  the  question  upon  which  the  case  depends  ia 
whether  or  not  this  was  such  a  regulation  as  the  company  might 
lawfully  make  under  the  statute  in  quesiion ;"  and  the  cases  of 
JUae Andrew  y.  Electric  Tel.  Co.,  17  0.  B.  3  ;  Camp  v.  Western  Union 
Tel.  Co.,  1  Mete.  (Ey.)  164 ;  Ellis  v.  American  Tel.  Co.,  13  Allen,. 
226,  and  Western  Union  Tel.  Co.  v.  Carmo,  supra,  in  which  the  gen- 
eral doctrine  is  distinctly  affirmed,  were  cited,  and  the  doctrine  of 
these  cases  was  not  denied  by  the  court,  as  appears  from  what  is 
said  on  page  441  of  the  opinion. 

The  right  of  the  sender  of  a  message  to  the  statutory  penalty 
has  for  its  foundation  a  contract,  for  without  a  contract  no  duty 
is  owing  him,  and,  if  no  duty,  then  no  default.  Carnahan 
T.  Western  Union  Tel.  Co.,  89  Ind.  526 ;  Rogers  v.  Western 
Union  Tel.  Co.,  78  id.  169  ;  s.  c,  41  Am.  Rep.  558.  The  statute 
does  not  undertake  to  proyide  what  contracts  shall  or  shall  not  be 
made ;  the  parties  are  left  free  to  contract,  restrained  only  by  the 
general  rules  of  law.  It  is  not  to  the  statute  then  that  we  are  to 
turn  for  the  rules  which  determine  the  right  to  contract  and  the 
effect  of  the  stipulations  embodied  in  the  agreement,  but  to  the 
general  principles  of  law  declared  and  illustrated  by  the  adjudged 
cases. 

The  statute  of  New  York  contains  a  provision  requiring  telegrapli 
companies  to  transmit  messages  with  impartiality  and  good  faith 
under  penalty  of  $100  for  every  neglect  or  refusal  so  to  do ;  and  in 
Bresse  v.  United  States  Tel.  Co.,  48  N.  Y.  132;  s.  c,  8  Am.  Rep. 
526,  it  was  urged  upon  the  court  that  this  provision  precluded  the 
company  from  contracting  with  the  sender  of  a  message  limiting 
its  general  liability,  but  the  court  denied  the  correctness  of  this, 
position.     It  was  said  in  the  course  of  the  opinion,  that  "There  U 
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no  limitation  or  restriction  on  their  power  to  make  such  prudential 
mles,  regulations  and  by-laws  as  they  may  deem  necessary  in  tbe 
transaction  of  their  business,  except  only  that  they  sliall  not  be  in- 
consistent with  the  laws  of  this  State  or  of  the  United  States."  If 
the  authority  to  make  by-laws  for  the  regulation  of  business  is  not 
denied  by  the  provisions  of  the  statute,  certainly  that  of  making 
contracts,  where  mutual  agreement  is  essential,  cannot  be.  The 
statute  of  Massachusetts  requires  telegraph  companies  to  transmit 
messages  faithfully  and  impartially,  but  the  court  held  in  Ellis  y. 
Atnerican  Tel  Co.y  supra,  that  this  proyision  did  not  abridge  the 
right  of  the  company  to  make  regulations  not  inconsistent  with  the 
general  niles  of  law.  It  is  true  that  the  cases  we  have  cited  carry 
the  doctrine  of  the  right  to  contract  for  relief  from  liability  further 
than  our  cases,  and  in  this  respect  we  cannot  approve  them,  but 
this  instead  of  weakening  their  force  upon  the  point  to  which  they 
are  here  cited,  makes  it  all  the  more  vigorous. 

Our  conclusion  that  the  provision  written  in  the  contract  between 
the  parties,  limiting  the  time  within  which  claims  shall  be  presented 
is  valid,  does  not  lead  to  an  affirmance  of  the  right  of  the  telegraph 
company  to  neglect  the  duties  imposed  upon  it,  nor  does  it  lead  to 
an  affirmance  of  a  right  to  contract  for  relief  against  responsibility 
for  negligence,  nor  does  it  put  it  in  the  power  of  the  company  to 
nullify  or  evade  the  law.  All  that  logically  results  from  our  con- 
clusion is  that  the  parties  may  make  a  contract  imposing  a  reason- 
able limit  upon  the  right  to  present  claims  based  upon  its  default, 
but  this  does  not  authorize  the  inference  that  a  contract  contraven- 
ing the  law  or  evading  the  statute  may  be  valid,  nor  does  it 
authorize  the  inference  that  a  limitation  may  be  made  which  will 
operate  to  impair  the  force  of  the  statute  by  making  an  unreasonably 
short  limit. 

The  penalty  provided  by  the  statute  is  given  to  one  who  contracts 
with  a  telegraph  company  for  the  transmission  of  a  message,  audit 
is  not  a  penalty  recoverublo  by  public  prosecution,  but  is  one  for 
which  a  civil  action  will  lie.  Nor  is  the  civil  action  for  the  benefit 
of  the  public,  for  the  formal  right  of  action  and  the  entire  beneficial 
interest  are  exclusively  in  the  individual  who  contracts  with  the 
company  in  the  particular  instance.  The  case  is  therefore  entirely 
unlike  public  prosecutions  for  offenses  affecting  the  community  at 
large,  which  are  conducted  by  public  officers  and  in  which  individuals 
have  no  private  interest.    Penalties  given  exclusively  to  private  in- 
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iUyiduals  may  be  compounded,  while  pemtlties  prescribed  for  purely 
imblic  offenaes  cannot  be,  even  though  part  of  the  penalty  be  given 
to  the  informer.     Buller's  Nisi  Prius,  196;  Anonymous^  Lofft,  155. 

We  think  it  clear  on  general  principles  that  a  telegraph  company  is 
not  precluded  from  making  a  reasonable  contract  simply  because  a 
statute  provides  a  penalty  for  a  negligent  performance  of  a  duty  or 
willful  misbehavior.  We  think  too  that  the  statute  upon  which  the  ap- 
pellee's cause  of  action  rests  confers  authority  to  make  reasonable 
contracts  not  contravening  the  general  rules  of  law  nor  violating  the 
provisions  of  the  statute.  This  conclusion  may  be  supported  on  two- 
grounds  :  First,  Where  a  corporation  is  erected  by  statute,  and  there 
are  no  restrictive  provisions,  it  possesses,  as  an  incident  of  corporate 
existence,  authority  to  make  reasonable  regulations  for  the  transac- 
tion of  corporate  business.  Second.  The  language  of  the  statute  is  that 
the  company  shall  receive  dispatches  whether  from  individuals  or 
other  telegraphic  lines,  and  on  payment  or  tender  of  the  usual 
charge,  **  according  to  the  regulations  of  such  company,"  it  shall 
transmit  dispatches  with  impartiality  and  good  faith,  and  this  pro- 
vision clearly  implies  authority  to  make  reasonable  regulations. 
Under  this  provision,  read  by  the  light  of  the  ordinary  rules  of 
law,  it  IS  just  to  conclude  that  requiring  a  contract  limiting  the 
right  to  present  claims  to  a  reasonable  time  is  a  proper  exercise  of 
corporate  authority. 

Our  conclusion  is  that  the  stipulation  written  in  the  contract  of 
the  parties,  requiring  all  claims  to  be  presented  within  sixty  days, 
is,  on  its  face,  a  reasonable  and  valid  one. 

It  is  a  general  rule  that  limitations  imposed  by  contract  may  be 
waived.  Wood  Lim.  80,  81.  Within  this  general  rule  cases  like 
this  fall,  and  a  waiver  may,  no  doubt,  be  shown,  but  a  waiver  can- 
not be  presumed  ;  facts  constituting  it  must  be  pleaded.  So,  too, 
circumstances  may  excuse  the  party  from  presenting  the  claim 
within  the  time  prescribed ;  but  the  facts  constituting  the  excuse 
must  be  made  to  affirmatively  appear.  And  so,  too,  facts  may  be 
shown,  which  in  the  particular  case,  as  held  in  Adams^  etc,  Co.  v. 
Reagan,  supra,  would  constitute  the  limitation  an  unreasonable 
one ;  but  until  such  facts  are  shown,  a  limitation,  reasonable  on 
its  face,  must  be  sustained  as  a  valid  and  enforceable  stipulation  of 
the  contract  of  the  parties. 

A  limitation  by  contract  does  not  operate  until  a  party  has  had 
notice  of  his  rights,  or  by  the  exercise  of  ordinary  diligence  might 
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have  had  notice,  and  therefore  the  right  of  a  sender  of  a  message 
would  not  accrae  until  he  had  notice  of  the  default  of  the  com- 
pany, or  by  the  exercise  of  ordinary  diligence  could  hare  had  notice. 
Bat  where  an  answer  states  facts  constituting  a  prima  facie  de- 
fense, facts  ayoiding  it  must  be  affirmatively  pleaded. 

In  the  present  case  the  question  comes  to  us  upon  a  demurrer  to 
the  answer  setting  forth  the  contract  containing  the  stipulation  re- 
ferred to,  and  on  the  ruling  on  the  demurrer  our  decision  must  be 
given. 

Judgment  reversed,  with  instructions  to  overrule  the  demurrer 
to  the  second  paragraph  of  the  answer,  and  to  proceed  in  accord- 
ance with  this  opinion. 

Judgnumi  reversBcL 

On  Petition  fok  a  Rehearing. 

Elliott,  J.  It  is  argued  that  the  limitation  in  the  contract  ex* 
tends  only  to  actions  for  damages,  and  not  to  actions  for  penalties ; 
but  we  think  this  is  giving  a  more  restricted  meaning  to  the  clause 
in  the  contract  than  it  should  receive. 

The  context  of  the  agreement  shows  that  it  was  intended  that  all 
<;laims  for  breach  of  contract  or  of  duty  should  be  presented  within 
sixty  days.  The  word  '*  claims "  is  one  of  very  broad  meaning, 
and  embraces  every  species  of  legal  demands.  Vedder  v.  Vedder^  1 
Denio,  257 ;  Coke  Litt.  291,  b. 

We  have  often  decided  that  a  contract  is  essential  to  the  right  to 
demand  the  penalty,  and  if  the  parties  have  a  right  to  contract, 
then  it  must  follow  that  they  may  make  reasonable  stipulations, 
provided  that  they  do  not  operate  to  defeat,  restrict  or  impair  the 
operation  of  the  statute.  It  is  true  that  the  contract  cannot,  in 
any  way,  limit  or  control  the  operation  of  the  statute,,  but  it  may 
prescribe  a  reasonable  time  within  which  such  claims  shall  be  pre- 
sented, for  this  does  not  contravene  the  provisions  of  the  law,  as 
declared  by  any  statute  or  decision.  In  Western  Onion  TeL  Co.  v. 
Adams,  87  Ind.  598,  Zollars,  J.,  thus  stated  and  answered  the 
<luestion  involved  m  that  case  :  ''  Has  the  company  power  to  make 
and  enforce  the  contract,  and  thus  defeat  the  object  of  the  statute  ? 
This  question  has  been  answered  in  the  negative  in  former  decis-* 
ions  of  this  court."  The  difference  between  the  case  cited  and  the 
one  at  bar  is  very  obvious.  Here  there  is  no  attempt  to  limit  or 
im|mir  the  operation  of  the  statute ;  nothing  is  taken  from  the 
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duty  impoBed  on  the  telegraph  company,  nor  is  that  duty  lessened 
or  circumscribed  in  any  particular.  The  duty  is  left  undiminished, 
but  a  limitation  is  fixed  withm  which  a  claim  for  loss  or  injury 
resulting  from  a  breach  shall  be  made.  It  is  one  thing  to  limit  a 
duty,  and  quite  another  thing  to  prescribe  a  time  for  making  a 
claim  based  on  the  non-performance  of  that  duty.  The  cases  cited 
in  the  original  opinion  fully  sustain  the  power  of  the  telegraph 
company  to  make  reasonable  rules  and  regulations^  and  a  rule  em- 
bodied in  the  contract  that  the  claim  shall  be  presented  within  sixty 
days  is  unquestionably  a  reasonable  one. 

It  is  clear  from  the  whole  contract  that  the  purpose  of  the  clause 
requiring  claims  to  be  presented  within  sixty  days  was  to  secure 
the  presentation  of  all  claims,  and  not  merely  claims  of  a  particular 
class.  We  think  that  in  order  to  carry  into  effect  the  evident  in- 
tention of  the  parties,  and  to  give  the  clause  the  meaning  which 
the  context  shows  it  should  have,  it  must  be  held  that  all  claims 
which  will  confer  a  nght  to  a  recovery  in  money  for  a  breach  of 
contract  or  of  duty,  must  be  presented  within  sixty  days.  In  a 
broad  sense  the  word  '^ damages"  means  that  which  is  assessed  lu 
the  plaintiff's  favor  as  the  amount  of  his  recovery,  and  the  statu- 
tory penalty  is  in  this  sense  '*  damages.  '*  In  the  precedents  of  decla- 
rations for  penalties  given  by  statute,  the  conclusion  is  to  the  dam- 
age of  the  plaintiff,  and  the  form  of  the  judgment  is  that  the 
plaintiff  recover  the  damages  assessed.     Ohver  Prec.  690,  691. 

Feiition  overruled. 


Tbbbb  HAirrB  akd  Ikdiakapolis  Railroad  Oompaitt  y.Orahajc 

(Wlnd.SBS.) 
Neffligenee — railroad  ^  trespa$eer. 

WlieTO  a  trespasser  upon  a  railway  track  is  injured  by  the  negligence  of  the 
latlwaj  company  he  may  not  reooTer  unless  such  negUgence  was  willfnl ; 
mere  gross  negligence  is  not  sufficient. 

A  GTION^   for  personal  injuries  by  negligence.      The  opinion 
J\    states  the  case.     The  plaintiff  had  judgment  below. 
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^.  Oldgpool,  L.  P.  Chimin  and  c/l  McOlary,  for  appellee. 

ZoLLABS,  J.  In  April,  1870,  appellee,  while  walking  npon  the 
track  of  appellant  near  Greencastle,  was  struck  and  his  leg  broken 
by  one  of  its  engines  drawing  a  passenger  train.  In  July,  1871, 
the  complaint  in  three  paragraphs,  which  we  find  in  the  record, 
was  filed  in  the  court  below.  Appellant  demurred  to  each  para- 
graph, and  moved  to  strike  out  portions  of  the  third.  The  de- 
murrer and  motion  were  overruled,  and  appellant  excepted.  Issue 
was  joined  by  the  filing  of  a  general  denial ;  the  cause  was  tried, 
and  judgment  rendered  for  the  appellee.  From  this  judgment 
appellant  appealed  to  this  court,  where  the  judgment  was  reversed 
for  want  of  sufficient  evidence,  and  a  new  trial  ordered.  It  was 
also  held  that  there  was  no  error  in  overruling  the  demurrer  and 
motions  to  strike  out.  Terre  Haute,  etc.,  R,  Co.  v.  Ghraham,  46 
Ind.  239. 

The  case  was  retried  upon  the  same  issues  in  May,  1875.  The 
jury  disagreed  and  was  discharged.  In  February,  1876,  another 
trial  was  had  upon  the  same  issues^  and  resulted  in  a  verdict,  and, 
over  a  motion  for  a  new  trial,  a  judgment  for  1900  in  favor  of 
appellee. 

From  this  judgment  the  appellant  appealed,  and  filed  the  record 
in  this  court  in  October,  1877.  The  evidence,  instructions  and 
motions  to  strike  out  portions  of  the  complaint  are  in  the  record 
by  bills  of  exceptions. 

In  this  court  appellant  has  assigned  for  error  the  overruling  of 
the  demurrer  to  the  complaint,  and  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  states  substantially  that  on 
the  27th  day  of  April,  1870,  appellant,  by  its  agents  and  employees, 
so  carelessly  and  negligently  ran  and  managed  a  locomotive  and 
tram  of  cars  on  and  along  its  track  west  from  Greencastle,  that 
without  giving  appellee  any  warning  of  the  approach  of  said  loco- 
motive, etc.,  appellee,  without  fault  on  his  part,  was  negligently 
and  carelessly  run  upon,  his  leg  broken,  and  otherwise  injured, 
etc.,  to  his  damage,  etc. 

In  the  second  paragraph  it  is  alleged  m  substance  that  on  said 
day  appellee  was  walking  upon  and  along  the  track  of  appellant  on 
the  ends  of  the  ties  thereof,  for  the  purpose  of  going  from  Green- 
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castle  to  Oreencastle  Junction  ;  that  he  did  not  know  that  a  train 
wsis  approaching  him  ;  that  the  employees  of  appellant  well  knew 
that  he  was  on  the  track  and  in  danger,  yet  the  defendant,  by  its 
conductor,  engineer  and  other  employees,  did  then  and  there  so 
carelessly  and  negligently  run  and  manage  a  locomotive  and  train 
of  cars,  that  without  giving  appellee  warning  of  the  approach  of 
said  locomotive,  the  said  train  was  wilfully  and  purposely,  and 
without  any  regard  for  the  rights  or  life  of  appellee,  with  great 
force  and  violence  run  against  appeDee,  without  fault  on  his  part, 
by  means  whereof  his  leg  was  broken,  to  his  damage,  etc. 

in  the  third  paragraph  it  is  alleged,  substantially,  that  the  por- 
tion of  appellant's  road  between  the  depot  at  Greencastle  and 
Greencastlc  Junction  has  long  been,  and  then  was,  used  with  the 
license  and  assent  of  a]ipellant  hb  a  way  for  foot  passengers  to  pass 
and  repass  on  and  along ;  that  appellee  was  passing  on  and  over 
said  portion  of  the  road  on  foot  as  he  had  been  accustomed  to  do  ; 
that  appellant,  well  knowing  the  premises,  wilfully  and  purposely, 
and  without  any  regard  for  the  rights  or  life  of  appellee,^ with  great 
force  and  violence,  ran  its  train  against  and  wounded  him,  without 
fault  on  his  part,  etc.,  to  his  damage,  etc. 

[Omitting  statement  of  testimony,  and  discussion  as  to  first  para- 
graph.] 

In  this  case,  as  the  uncontradicted  testimony  shows,  appellee 
went  upon,  and  remained  upon,  the  track  without  looking  or  listen- 
ing for  approaching  trains,  and  without  exercising  any  care  what- 
ever for  his  safety.  He  was  guilty  of  such  negligence  as  would 
have  precluded  a  recovery  had  the  collision  occurred  at  a  crossing, 
where  he  might  rightfully  be. 

There  is  mucli  more  reason  for  the  application  of  the  above  rule 
in  the  case  in  lioaring  than  in  cases  where  the  collision  occurs  at 
road  crossings.  In  this  case,  the  collision  occurred  between  cross- 
ings, at  a  point  where  appellee  had  no  right  to  be;  he  was  upon  the 
track  as  a  trespasser,  hence  no  kind  of  care  on  his  part  could  make 
his  presence  there  other  than  unlawf  uU  In  such  case,  the  company 
is  not  liable  on  the  ground  of  negligence  in  the  running  and  man- 
agement of  its  trains. 

In  the  case  of  Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  47  Ind. 
43,  this  court  said:  '*  But  between  the  stations  and  public  cross- 
ings the  track  belongs  exclusively  to  the  company,  and  all  persons 
irho  walk>  ride,  or  drive  thereon  are  trespassers,  and  if  such  per- 
VoL.  ILVIII  — 91 
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sons  walk,  ride,  or  drive  thereon  at  the  sufferance,  or  with  the  per- 
mission of  the  company,  they  do  so  subject  to  all  the  risks  incident 
to  so  hazardous  an  undertaking." 

The  company  at  all  times  owes  a  duty  to  passengers  upon  its 
trains  to  keep  a  lookout  for  obstructions  upon  the  track,  and  if  it 
fail  to  do  so,  and  by  reason  of  such  failure,  a  passenger  suffer 
injury,  the  company  is  liable  on  the  ground  of  negligence.  But  it 
cannot  be  said,  with  reason,  that  it  owes  such  duty  to  one  trespass- 
ing upon  the  track.  As  to  him,  it  is  not  bound  to  anticipate  such 
intrusion,  and  is  not  liable  if  a  collision  occurs  without  its  knowl- 
edge. In  this  case,  the  company  is  not  liable,  because  its  employees 
did  not  discover  that  appellee  was  upon  the  track  sooner  than  they 
did,  if  indeed,  it  was  possible  for  them  to  have  done  so.  See 
Jeffersonvilkf  $tc.,  R.  Co  v.  Goldsmithj  $upra:  Cooley  Torts,  660. 

The  liability  of  the  company  must  be  measured  by  the  conduct 
of  its  employees,  after  they  became  aware  of  appellee's  presence 
upon  the  track.  That  liability,  however,  after  such  knowledge, 
cannot  be  fixed  by  the  negligence  of  such  employees,  and  this  for 
the  reason  ibhat  as  to  such  negligence,  the  contributory  negligence 
of  appellee  would  defeat  his  right  of  recovery. 

The  able  and  learned  counsel  for  appellee  contend  with  much 
earnestness,  that  there  is  a  middle  ground  of  liability  in  a  case  like 
this  between  ordinary  negligence  and  wilfulness,  such  as  in  some 
cases  has  been  termed  ^^ gross  negligence,"  ^'recklessness,"  or 
**  wantonness";  and  that  upon  this  theory  appellee  is  entitled  to 
recover,  notwithstanding  he  may  have  been  guilty  of  contributory 
negligence.  In  support  of  this,  they  cite  authorities,  among  them 
some  of  the  earlier  cases  in  this  State.  We  do  not  say  that  there 
are  not  degrees  in  negligence  recognized  in  the  books,  and  we  think 
there  are  cases  where  the  distinction  is  important;  such  as  cases  of 
bailments.  But  in  a  case  like  this,  where  contributory  negligence 
may  be  a  defense,  we  think  that  such  defense  is  not  controlled  by 
the  degree  of  negligence  that  may  be  charged  upon  the  company, 
whether  slight,  ordinary  or  gross.  Negligence,  whether  slight, 
ordinary  or  gross,  is  still  negligence;  and  when  the  company  is 
charged  with  nothing  but  negligence,  contributory  negligence  is 
a  defense.     Tonawanda  R,  Co.  v.  Munger,  5  Denio,  255. 

That  contributory  negligence  may  cease  to  be  a  defense,  there 
must  be  something  in  the  conduct  of  the  party  charged  more  posi- 
tive and  aggressive  in  its  nature  than  negligence,  or  the  simple 
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omission  of  duty.  Negligence  is  negative  in  its  nature,  implying  the 
omission  of  duty,  and  excludes  the  idea  of  ivilfnlness.  Whart. 
Neg.,  §  300.  When  wilfulness  is  an  element  in  the  conduct  of  the 
party  charged,  the  case  ceases  to  be  one  of  negligence,  and  con- 
tributory negligence  ceases  to  be  a  defense. 

If  there  is  a  middle  ground  of  liability  between  ordinary  negli- 
gence and  wilfulness,  where  and  what  is  it?  If  we  grant  that  the 
terms  ^' gross  negligence,"  '^  recklessness,"  and  the  inapt  word 
'' wantonness,"  express  different  degrees  of  negligence,  still  the 
charge  is  one  of  negligence,  and  is  lacking  in  the  elements  of  wil- 
fulness and  purpose.  And  if  it  be  admitted  that  ordinary  negli- 
gence on  the  part  of  the  plaintiff,  contributing  to  the  injury,  will 
defeat  a  recovery  based  upon  the  charge  of  ordinary  negligence  on 
the  part  of  the  defendant,  what  shall  be  said  when  both  plaintiff 
and  defendant  have  been  guilty  of  gross  negligence,  recklessness, 
or  wantonness? 

It  seems  to  us  that  to  adopt  the  theory  of  such  middle  ground 
of  liability,  is  to  adopt  the  doctrine  of  comparative  negligence,  as 
held  in  Illinois  and  one  or  two  of  the  other  States,  which  has 
never  been  adopted  in  this  State,  and  the  adoption  of  which  would 
be  a  reversal  of  the  whole  line  of  our  decisions  upon  the  doctrine 
of  contributory  negligence.  Under  the  rule  of  comparative  negli- 
gence, the  verdict  is  given  to  the  party  guilty  of  the  least  negli- 
gence. If  the  negligence  of  the  parties,  whether  slight,  ordinary, 
or  gross,  is  equal,  there  can  be  no  recovery,  and  hence  when  the 
plaintiff  is  guilty  of  gross  negligence  he  cannot  recover,  unless  the 
injury  is  wilfully  inflicted.  Chicago^  etc^  /?.  Co.  v.  Lee,  68  HI. 
576;  HlvioiB  Central  R.  Co,  v.  Hetheringtony  83  id.  510. 

The  authorities  are  not  entirely  harmonious  in  the  use  of  terms, 
but  upon  a  careful  examination  the  difference  will  be  found  to 
consist  more  in  what  has  been  said  by  the  judge  delivering  the 
opinion  than  in  what  has  been  decided.  The  terms  '^  recklessly," 
"with  gross  negligence,"  and  "  wantonly  "  have  been  used  in  some 
cases,  and  in  some  of  the  earlier  cases  in  this  court,  as  though  they 
might  import  something  more  than  negligence.  In  some  of  the 
cases  they  were  evidently  used  as  synonymous  with  wilfulness.  In 
the  later  and  better  considered  cases  in  this  court,  however,  these 
terms  have  been  held  to  mean  less  than  wilfulness,  and  nothing 
more  than  negli^nce  in  a  case  of  this  character. 

In  the  case  of  Pennsylvania  S,  Co.  v.  Sinclair,  62  Ind.  301,  it 


72^  '  IlfDIA^' A, 


Terre  Haute  and  Indianapolis  Railroad  Company  v.  Graluun. 

was  charged  that  the  train  was  mn  at  a  reckless  and  grosdj 
dangerous  speed.  It  was  contended  that  the  evidence  sustained 
the  charge  and  that  the  company  was  liable  notwithstanding  the 
plaintiff  may  have  been  guilty  of  contributory  negligence.  In  the 
opinion  of  the  court  it  is  said  :  ''There  has  been  of  late  a  very 
strong  tendency  of  judicial  opinion  adverse  to  the  distinction  be- 
tween gross  negligence  and  ordinary  negligence^  in  the  sense  in 
which  those  terms  are  used  in  the  class  of  cases  to  which  we  have 
above  referred,  and  with  that  tendency  the  doctrine  has  been  gain- 
ing ground  in  this^  and  at  least  some  of  the  other  States,  that  some- 
thing more  than  mere  negligence^  however  gross,  must  be  shown  to 
enable  a  party  to  recover  for  an  injury,  when  he  has  been  guilty  of 
contributory  negligence ;  that  in  such  a  case  something  more  aggres- 
sive than  mere  negligence  must  be  alleged  and  proved.  «  *  * 
When  therefore  the  injury  complained  of  is  a  negligent  one^  merely 
contributory  negligence  is  a  good  defense  to  the  action.  It  is  only 
when  the  injury  sued  for  is  alleged/ either  in  terms  or  in  substance, 
to  have  been  wilfully  or  purposely  committed,  that  contributory 
negligence  ceases  to  be  a  defense.  *'  *  *  We  are  aware  that 
there  is  a  line  of  decisions  establishing  what  is  known  as  the  English 
doctrine,  to  the  effect  that  the  plaintiff  may  recover  notwithstanding 
his  own  negligence  exposed  him  to  risk  of  injury,  if  the  defendant, 
after  becoming  aware  of  the  plaintiff's  danger,  could  by  the  exercise 
of  ordinary  care  and  diligence,  have  avoided  injuring  him.  ♦  *  ♦ 
But  we  do  not  feel  justified  in  disturbing  what  has  been  long 
aiccepted  in  this  State  as  the  better  doctrine,  after  much  discussion 
and  consideration." 

In  the  case  of  Indianopolisy  etc,^  R.  Co,  v.  McClaren^  62  Ind.  566, 
where  wilfulness  and  gross  negligence  were  charged,  this  court  m 
discussing  the  evidence,  said  :  ''  We  discard  the  term  'gross  negli- 
^nce';  wilfully  and  purposely  are  preferable,  as  they  have  a  more 
definite  meaning,  and  the  act  done  must  come  within  that  meaning. 
*  *  *  The  railroad  company  may  be  liable  for  the  willful  acts  of 
its  employees  ;  *  *  *  and  their  conduct  m  the  management 
of  the  train,  where  injury  results,  may  be  given  in  evidence  as 
tending  to  show  that  the  injury  was  wilfully  and  purposely  in- 
flicted." 

In  the  case  of  Cineinnatiy  &ic,y  R.  Co,  v.  Eaton,  53  Ind.  307,  in 
discussing  the  sufficiency  of  the  complaint,  this  court,  per  Wordbv, 
0.  J.,  said  :  *'  If  the  paragraph  had  alleged  that  the  injury  was  com- 
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mitted  wilfully  and  jiurposely,  the  allegation  that  the  deceased  was 
guilty  of  no  negligence  would  have  been  unnecessary  ;  for  if  he  had 
))een  wrongfully  or  negligently  upon  the  track,  that  would  not  have 
justified  the  defendant  in  wilfully  or  purposely  running  upon  him. 
^  *  *  But  the  allegations  of  the  paragraph  are  not  equivalent 
to  such  charge.  It  is  alleged  that  the  train  was  run  '  recklessly  and 
with  gross  negligence/  and  that  by  means  of  said  '  recklessness  and 
gross  negligence '  the  engine  ran  against  the  deceased.  This  does 
not  imply  that  the  injury  was  inflicted  either  purposely  or  wilfully. 
The  definitions  of  the  word  '  recklessness,'  us  given  by  Worcester,  are 
heedlessness,  carelessness,  negligence.  In  the  case  of  Lafayette^ 
etc.,  R.  Co.  V.  Adams,  26  Ind.  76,  it  seems  to  us  that  the  significa- 
tion of  the  word  '  recklessness '  was  extended  somewhat  beyond  its 
legitimate  import/' 

.  In  the  case  of  Lafayette,  etc,  R,  Cou  v.  Huffmaii,  28  Ind.  287> 
this  court  said  :  ''  The  complaint  is  fatally  defective.  After  ad- 
mitting facts  which  show  negligence  of  the  plaintiff,  contributing 
to  the  injury,  it  charges  that  the  defendant  in  a  wanton  and  careless 
manner  ran  said  locomotive,  etc.  The  word  'wanton'  does  not 
mean  willful.  It  is  defined  by  Webster  as  follows  :  '  Wandering  or 
roving  in  gayety  or  sport ;'  licentious,'  'lewd/  'extravagant,'  etc. 
The  word  adds  no  force  to  the  charge  that  the  act 'was  done  in  a 
careless  manner."  ^ee  dXso  Jeffersonville,  etc.,  R.  Co.  v.  Bowen,  40 
Ind.  545  ;  Evansville,  etc.,  R.  Co.  v.  Wolf,  59  id.  89 ;  BelUfontaine 
R.  Co.  V.  Hunter,  supra  ;  Jeffersonville,  etc.,  R.  Co.  v.  Bowen,  49 
Ind.  154  ;  Johnson  v.  Boston,  etc.,  R.,  125  Mass.  75;  Heil  v.  Gland- 
ing,  42  Penn.  St.  493  ;  Oillis  v.  Pennsylvania  R.  Co.,  59  id.  129 ; 
Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith,  supra;  Illinois  Central 
R.  Co.  V.  Godfrey,  71  111.  500  ;  Peoria  Bridge  Ass^n  v.  Loomis,  20 
id.  235. 

Applying  the  proper  rule  to  the  case  in  hearing,  we  think  the 
evidence  does  not  make  a  case  against  the  appellant  on  the  charge 
in  the  second  and  third  paragraphs  of  the  complaint.  Inhere  is  no 
evidence  which  proves,  or  tends  to  prove,  that  the  collision  was  the 
result  of  wilfulness  on  the  part  of  appellant's  servants.  The  pre- 
sumption is  that  an  able-bodied  man,  trespassing  upon  the  com- 
.pany's  track,  will  leave  it  before  coming  in  collision  with  a  moving 
train.  Upon  this  presumption  those  in  charge  of  the  train  have  a 
right  to  act,  at  least  until  it  is  apparent  that  on  account  of  some 
infirmity  the  trespasser  is  not  able  to  look  after  his  own  safety. 
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Terre  Haute,  etc,  R.  Oo.  y.  Graham,  46  Ind.  239.     See  also  Telfer 
V.  Northern  IL  Co.,  30  N.  J.  L.  188. 

In  this  case  the  engineer  did  not  see  appellee  until  the  tndn  was 
within  three  hundred  feet  of  him.  It  could  not  have  been  stopped 
m  less  than  three  times  that  distance.  It  was  running  on  a  down 
grade,  at  near  thirty  miles  an  hour.  The  engineer  had  but  a  few  sec- 
onds in  which  to  obserre,  think  or  act  At  the  speed  the  train  was 
running,  it  passed  over  the  three  hundred  feet  in  about  six  seconds. 
There  is  nothing  in  the  statement  of  the  engineer  concerning  his 
observation  of  appellee  in  the  few  seconds  preceding  the  collision, 
which  indicates  bad  faith  or  wilfulness.  The  alarm  whistle  was 
sounded,  the  bell  rung,  brakes  applied,  and  steam  reyersed  at  about 
the  time  of  the  collision,  if  not  before ;  and  the  train  was  stopped 
as  soon  as  it  was  possible  to  do  so.  Immediately  after  the  train  was 
stopped  the  engineer,  conductor,  and  other  employees  upon  the 
train,  hastened  to  appellee,  inquired  after  his  injuries,  put  him 
upon  the  train  and  took  him  back  to  Greencastle,  where  he  lived* 

If  ^*  gross  negligence  "  is  chargeable  to  any  one,  it  is  to  appellee ; 
he  knew  he  was  walking  upon  dangerous  ground.  The  track  itself 
was  a  warning  to  him.  He  saw  the  people  at  the  depot  waiting 
for  a  train,  heard  the  whistle  at  the  depot,  and  yet  continued  upon 
the  track,  taking  no  precautions  for  his  safety.  While  others  near 
him,  and  still  others  much  farther  away  from  the  train,  both  saw 
and  heard  it,  he  continued  upon  the  track,  m  ignorance  of  its  ap- 
proach. 

If  the  doctrine  of  the  Illinois  cases  should  be  applied  to  the  facts 
ni  this  case,  the  gross  negligence  of  appellee  would  defeat  his  ac- 
tion, conceding  that  appellant  was  also  guilty  of  gross  negligence. 
Illinois  Central  R.  Co.  v.  Hetherington,  supra. 

The  twelfth  instruction  given  by  the  court  is  as  follows  :  ^*  If 
the  jury  find  that  the  plaintiff  was  walking  along^the  railroad  track 
of  the  defendant,  that  he  knew  it  was  about  train  time,  and  could 
have  seen  the  train  approaching  by  the  exercise  of  ordinary  dili- 
gence, and  that  he  did  not  look  for  its  approach,  but  remained 
upon  the  track  until  the  train  approached  and  struck  him,  then 
his  own  negligence  contributed  to  the  injury  which  he  received, 
and  he  cannot  recover  unless  the  injury  was  produced  by  the  gross 
negligence  of  those  managing  the  train ;  that  is,  unless  it  was  wll 
j fully,  wantonly  and  recklessly  done.*' 

This  instruction,  we  think,  does  not  state  the  law  correctly. 
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The  jniy  are  told  that  the  company  is  liable  if  the  injury  was  wil- 
fally,  wantonly  or  recklessly  inflicted,  notwithstanding  appellee 
may  have  been  guilty  of  contributory  negligence.  We  have  seen 
that  the  words  '*  reckless  "  and  ''wanton  "  do  not  mean  willf  ul^and  ex- 
press nothing  more  than  negligence.  This  instruction  seems  to  have 
been  based  upon  the  theory  that  there  is  a  middle  ground  of  lia^ 
bility  between  ordinary  negligence  and  wilfulness,  upon  which  ap- 
pellee might  recover,  notwithstanding  his  negligence,  and  so  the 
jury  doubtless  understood  it. 

It  follows  from  what  we  have  said  that  the  court  below  erred  in 
overruling  appellant's  motion  for  a  new  trial.  As  the  judgment 
must  be  reversed  on  account  of  this  error  it  will  not  be  necessary 
for  us  to  consider  other  alleged  errors  in  the  giving  and  refusal  of 
instructions. 

The  judgment  is  reversed,  at  the  costs  of  appellee,  with  instruo- 
tions  to  the  court  below  to  sustain  the  motion  for  a  new  triaL 

Petition  for  a  rehearing  overruled. 


Obavxs  y.  Thokas. 

<96Iiid.961.) 

l!f4giiffene6~^ecDoawiti(m  en  cUy  lot  —  lieen$e  to  foci-paamn. 

Where  the  owner  of  a  citj  lot  has  for  jeara  suffered  the  puhlic  to  cross  the  lot 
on  foot,  it  is  his  daty,  on  making  an  excavation  in  the  path  for  a  hnilding,  to 
place  a  guard  or  warning,  and  he  is  liable  to  one  who  in  endeavoring  to  cross 
is  Injured  by  the  absence  thereof.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

N.  0.  Buff  and  /.  JV.  Pierce,  for  appellant. 

C.  F.  McNuity  J.  Q.  McNtitt  and  S.  R,  Ilamelly  for  appellee. 


•  See  notes,  84  Am.  Rep.  288 ;  26  id.  503 ;  also  81  id.  262  ;  27  id.  684:  89  id. 
508  ;  espedaUj  Cam^fbeUY.  Boyd  (88  N.  C.  129),  48  Am.  Rep.  740. 
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ant's  objection,  ovidence  of  such  use  by  the  public  of  the  apper 
pathway. 

I  Omitting  other  pointfii] 

The  judgment  should  be  affirmed. 
.   Per  Curiam. —  It  is  ordered,  upon  the  foregoing  opinion,  thait 
the  judgment  be  affirmed,  at  the  appellant's  costs. 


Poland  y.  Hillbr. 

(B5  iDd.  887.) 

SaU — implied  toarranty  —  einUributary  negUg^mee. 

A  muiaftustiirer  of  whiskj  barrels  impliedly  wanrnnts  their  sufficiency  except 
as  to  obyious  defects,  and  is  liable  for  damage  by  leakage  caosed  bj  other 
defects  In  the  manafacture,*  although  after  some  of  the  barrels  had  pxoved 
leaky,  the  purchaser  used  the  others. 

ACTION  for  breach  of  warranty.     The  opinion  states  the  facta. 
The  plaintiff  had  judgment  below. 

/.  B,  McPadden  and  B.  F.  Lovey  for  appellant 

T.  B.  Adams  and  L.  71  Michenery  for  appellees. 

Bbst^  0.  The  appellees  brought  this  action  to  reoover  suck 
damages  as  they  had  sustained  by  reason  of  an  alleged  breach  of 
warranty  in  the  sale  of  a  number  of  barrels  manufactured  and  sold 
by  the  appellant  to  them  for  the  purpose  of  holding  and  storing 
whisky. 

.  The  complaint  consisted  of  two  paragraphs.  The  first  averred, 
in  substance,  that  the  appellant  was  engaged  in  manufacturing 
^ight  barrels,  suitable  for  holding'  and  storing  whisky,  and  for 
such  purpose  sold  the  appellees,  who  were  engaged  in  its  manufac- 
ture, a  large  number  ;  that  among  these,  t wen  ty- five  were  defective, 
unsound  and  so  unskilfully  made  as  to  be  unfit  for  such  use ;  that 
the  appellees,  without  knowledge  of  their  defective  condition  and 
in  the  belief  that  they  were  sound  and  suitable,  filled  all  of  them 
with  whisky  and  stored  them  away ;  that  immediately  thereafter 

*  See  Snow  v.  Sehomaeker  Mqfg,  Co.  (69  Ala.  Ill) ;  44  Am.  Rep.  509. 
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they  paid  the  govenimeiit  a  revenue  tax  of  ninety  cents  upon  each 
^Uon  placed  in  them,  and  that  afterward,  without  their  fault, 
three  hundred  and  ten  gallons  of  said  whisky,  of  the  value  of  $1.90 
per  gallon,  leaked  from  said  barrels  and  was  lost,  to  their  damages, 
etc. 

The  second  paragraph  avers  the  same  facts  as  the  first,  except  it 
is  alleged  that  the  appellant  expressly  warranted  said  barrels  to  be 
suitable  for  the  purpose  for  which  they  were  made 'and  sold. 

A  demurrer  to  each  paragraph  of  the  complaint  was  overruled  ; 
an  answer  in  denial  and  a  set-off  were  filed.  A  reply  completed  the 
issues,  which  were  tried  by  a  jury  and  a  verdict  for  $200  less  $-48 
was  returned  for  the  appellees,  upon  which,  over  a  motion  for  a 
new  trial,  judgment  was  rendered.  The  rulings  assigned  as  error 
are  that  the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  in  overruling  the  motion  for  a  new  trial. 

[Minor  matter  omitted.] 

The  evidence  tended  to  show  that  the  appellees  knew  when  they 
put  the  whisky  into  the  barrels  that  some  of  them  were  unfit  for 
use,  and  the  appellant  insists  that  the  appellees  were  therefore 
guilty  of  culpable  negligence  in  using  the  barrels,  and  hence  they 
must  sustain  such  loss  as  their  use  oecasioned.  The  loss,  if  any, 
sustained  by  the  use  of  barrels  which  the  appellees  knew  were  unfit, 
must  be  borne  by  them,  but  the  mere  fact  that  they  knew  that 
some  of  them  were  unfit  did  not  necessarily  render  them  negligent 
in  using  the  remainder.  Whether  or  not  their  use,  under  the  cir- 
cumstances,  was  negligence,  was  a  question  of  fact.  The  evidence 
shows  that  three  or  four  of  the  barrels,  when  the  whisky  was  put 
into  them,  leaked  so  badly  as  to  be  unfit  for  use,  and  from  these 
the  whisky  was  emptied  and  the  barrels  discarded.  A  number  of 
the  other  barrels  also  leaked,  more  or  less,  but  the  leakage  was 
stopped,  and  these,  with  a  large  number  of  others  that  did  not  then 
leak — in  all  more  than  two  hundred  —  were  filled  and  placed  in  a 
bonded  warehouse  for  storage.  From  time  to  time,  these  barrels 
were  examined,  and  such  as  were  found  leaking  were  either  re- 
moved 01  the  leakage  stopped  ;  but  notwithstanding  the  care  thus 
bestowed,  the  evidence  tended  to  show  that  during  the  year  that 
those  barrels  were  stored  more  than  three  hundred  gallons  of  the 
whisky  were  lost.  The  evidence  also  tended  to  show  that  barrels 
which  were  apparently  tight  and  suitable  when  the  whisky  was 
placed  in  them  were  afterward  found  leaking  —  some  in  conse- 
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qiience  of  defective  materialB  and  others  probably  in  consequence 
of  unskilful  cooperage.  Tlie  fact  that  the  barrels  were  unfit  for 
the  purpose  for  which  they  were  made  is  not  much  controverted, 
and  whether  or  not  the  appellees  were  negligent  in  storing  their 
whisky  in  them  was  a  question  of  fact,  which,  for  aught  that  we 
can  discover,  was  properly  submitted  to  and  determined  by  the 
jury.     We  therefore  cannot  disturb  the  verdict  upon  this  question. 

The  court  instructed  the  jury  that  **  a  party  who  sells  an  article 
undertakes  that  such  article  is  a  good  and  merchantable  article, 
and  fit  and  suitable  for  the  use  for  which  it  is  intended,  and  is  re- 
sponsible for  any  damages  resulting  from  any  defect  therein,"  ex- 
cept such  defects  as  are  obvious,  and  except  such  damages  as  arise 
from  the  use  of  an  article  obviously  unfit  for  the  purpose  for  which 
it  is  used.  This  charge  is  not  correct  as  an  abstract  proposition, 
but  as  applicable  to  this  case  it  states  the  law  correctly.  The  appd. 
lant  was  engaged  in  manufacturing  these  barrels,  and  he  does  not 
dispute  his  alleged  undertaking  of  manufacturing  them  for  the  pur- 
pose of  enabling  the  appellees  to  store  their  whisky  in  them.  A  sale 
thus  made  by  a  manufacturer  carries  with  it  an  implied  warranty 
that  the  article  is  reasonably  fit  for  the  purpose  for  which  it  was 
manufactured,  and  if  it  is  not,  the  manufacturer  is  liable  for  the 
damages  caused  by  the  breach  of  his  contract. 

[Minor  matter  omitted.] 

The  court  also  instructed  the  jury  that  if  the  appellant  warranted 
t]\o  barrels  to  be  suitable  for  storing  whisky,  and  the  appellees  filled 
tlu'ni  in  the  belief  that  they  were  reasonably  suitable  for  such  pur- 
pose, and  without  gross  negligence,  etc.,  they  could  recover.  This 
means,  as  we  suppose,  that  if  the  appellees  without  gross  negligence 
believed  that  the  barrels  were  suitable  and  filled  them,  they  coald 
recover.  "J^his  was  not  erroneous.  They  had  the  right  to  rely  upon 
the  warranty,  which  evidence  shows  was  an  express  one. 

The  appellant  requested  the  court  to  instruct  the  jury  that  if  the 
appellees'  negligence  contributed  to  their  loss,  they  could  not  recover. 
This  was  properly  refused.  The  action  was  brought  for  breach  of 
warranty  in  delivering  defective  barrels,  and  such  damages  as  the 
appellees  sustained  by  reason  of  this  breach  they  were  entitled  to 
recover,  though  their  negligence  contributed  to  the  loss  of  their 
whisky. 

The  appellant  also  asked  the  court  to  instruct  the  jury  that  if  the 
appellees  knew  the  barrels  were  leaking,  and  could  by  reasonable 
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diligence  and  care  have  preyented  it  and  did  not,  they  could  not  re- 
cover for  any  loss  by  leakage  thereafter.  This  was  substantially  given 
by  the  court  in  its  second  charge  and  there  was  therefore  no  error 
in  its  refusal 

This  disposes  of  all  the  questions  discussed,  and  as  no  error  appears 
in  the  record,  the  judgment  should  be  affirmed. 

Per  Cubiam  —  It  is  therefore  ordered  that  the  judgment  be 
affirmed  at  the  appellant's  costs. 

JudgfnmU  affirfMd. 


Statbv.  Mabkikb. 

(96Ind.  Mfc.) 
OTimSnailmo  —  inM$t — evidence. 

On  a  trial  for  inoeet,  after  evidence  of  inoestaoaa  inteiooarae,  evidenoe  of 
prior  acts  of  indecent  familiarity  and  sexual  connection  is  competent  for 
conoboration. 

INDICTMENT  for  incest.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

J.  W.  Sheliony  prosecuting  attorney,  D.  JV.  Taylor,  J.  O.  McNutt 
and  a.  R.  HamiU,  for  State. 

S.  C.  Davis,  S.  B.  Dams,  Q.  E.  Pugh  and  H.  C,  Pugh,  for  ap- 
pellees. 

Elliott,  C.  J.  The  indictment  charges  the  appellees  with  having 
committed  the  crime  of  incest  on  the  6th  day  of  March,  1882,  and 
the  State  introduced  evidence  of  incestuous  intercourse  on  that  day. 
After  the  introduction  of  this  evidence  the  State  offered  to  prove 
that  prior  to  that  time  acts  of  indecent  familiarity  took  place  be- 
tween the  appellees,  and  that  they  had  been  guilty  of  sexual  inter- 
eeurse.  At  the  time  this  evidence  was  offered,  the  prosecuting 
attorney  stated  to  the  court  that  the  purpose  iu  offering  it  was  not 
to  prove  distinct  and  substantive  offenses,  but  to  prove  lascivious 
and  improper  conduct  between  the  defendants,  prior  to  March  6, 
1882.  The  court  excluded  the  evidence,  and  that  ruling  is  properly 
presented  for  our  consideration. 
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The  purpose  for  which  the  eyidence  was  offered  having  been 
stated  £o  the  trial  court,  the  inference  that  it  was  offered  generally, 
and  without  any  limitation  as  to  the  object  of  the  prosecutor  in 
offering  it,  is  fully  rebutted.  The  question  for  our  decision  is  there- 
fore whether  it  was  competent  for  the  purpose  for  which  the  State 
informed  the  court  it  was  offered. 

In  Lovell  v.  SiaUy  12  Ind«  18,  it  was  held  that  evidence  of  acts 
of  sexual  intercourse  subsequent  to  the -time  laid  in  the  indictment^ 
and  identified  by  the  evidence  introduced  by  the  State,  was  incom- 
petent, and  it  is  confidently  asserted  that  the  decision  m  that  case 
governs  the  present.  But  the  cases  are  very  different.  Previous 
acts  of  lascivious  familiarity  would  tend  strongly  to  show  the  com- 
mission of  the  specific  offense  charged  by  the  State,  for  it  is 
impossible  to  doubt  that  evidence  of  such  a  character  tends  to 
make  it  probable  that  the  parties  did  commit  the  specific  offense 
charged.  Such  evidence  goes  in  proof  of  the  main  offense,  because 
it  is  evidence  of  the  probability  of  its  perpetration.  Where  the 
acts  precede  the  offense,  they  constitute  the  foundation  of  an  ante- 
cedent probability;  but  where  they  follow  the  main  offense  their 
force  and  effect  are  materially  different.  It  is  one  thing  to  aflSrm 
that  evidence  of  prior  incestuous  intercourse  is  competent,  and 
another  thing  to  affirm  that  evidence  of  subsequent  sexual  inter- 
coarse  is  not  competent;  it  is  therefore  not  difficult  to  discrimi- 
nate between  the  two  cases. 

It  is  a  rule  of  elementary  logic,  as  well  as  of  rudimentary  law,  that 
evidence,  which  tends  to  establish  facts  rendering  it  antecedently 
probable  that  a  given  event  will  occur,  is  of  material  relevancy  and 
strong  probative  force.  It  is  more  probable  that  incestuous  inter- 
eourse  will  take  place  between  persons  who  have  conducted  them- 
selves with  indecent  familiarity  than  between  those  whose  behavior 
has  been  modest  and  decorous.  It  cannot  be  doubted  that  it  is 
<;ompetent  to  show  the  previous  intimacy  between  the  persons 
charged  with  the  crime  of  incest,  their  behavior  toward  each  other, 
and  their  acts  of  impropriety  and  indecency.  If  it  be  proper  to 
show  acts  of  indecent  and  lascivious  character,  then  surely  it  must 
be  proper  to  show  the  act  to  which  all  such  indecent  and  lascivious 
nets  lead,  and  in  which  they  will  often  culminate.  It  cannot  be 
held,  upon  any  ])riiiciple  of  law  or  logic,  that  the  State  may  show 
acts  of  improper  intimacy  up  to  the  very  act  of  sexual  intercourse, 
and  then  must  stop,  although  the  sexual  intercourse  is  but  the 
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usual  result  of  the  previous  lascivious  conduct.  If  the  course  of 
conduct  tends  to  show  that  the  incestuous  intercourse  chahged  in 
the  indictment  did  take  place,  then  surely  the  culminating  act  of 
^sexual  commerce  must  be  evidence  of  a  convincing  character. 
It  would  be  a  singular  rule  that  would  admit  evidence  of  lascivious 
conduct,  and  yet  exclude  evidence  of  the  act,  which  of  all  the 
series  supplies  the  strongest  evidence  that  the  crime  charged  was 
one  likely  to  be  committed.  If  the  rule  were  that  the  State  might 
show  previous  lascivious  conduct,  but  must  not  show  an  act  of  sexual 
intercourse,  we  should  have  the  singular  anomaly  of  a  legal  rule 
rejecting  evidence  simply  because  of  its  strength  and  importance. 
The  usual  rule  of  common  sense,  as  of  law,  is,  that  the  more  mate- 
rial the  evidence  and  the  stronger  its  probative  force,  the  greater  the 
reason  for  holding  it  to  be  competent. 

The  intercourse  between  the  sexes  which  constitutes  the  prime 
element  in  the  offenses  of  adultery,  fornication,  incest  and  seduc- 
tion, can  only  take  place  by  the  concurrence  of  two  persons  of 
opposite  sexes,  and  the  previous  lascivious  conduct  of  the  parties  is 
evidence  of  their  disposition  to  indulge  their  lustful  passions. 
The  probability  that  a  woman  will  yield  to  the  embraces  of  a  man 
to  whom  she  has  before  submitted,  or  to  whom  she  has  for  a  long 
time  allowed  improper  familiarities,  is  much  stronger  than  if  it 
appear  that  no  intimacy  had  existed  between  the  parties,  and 
the  woman's  conduct  had  always  been  modest  and  discreet.  The 
disposition  of  the  parties  involved  in  the  crime  becomes  an  element 
of  importance,  and  the  disposition  of  the  woman  is  shown  by  her 
•conduct  toward  the  man  with  whom  she  joins  in  violating  the  law. 
It  is  but  natural  to  infer  that  a  woman  whose  conduct  has  been 
immodest  and  licentious  will  be  more  likelv  to  sin  than  one  whose 
conduct  has  been  modest  and  discreet.  A  truth  recognized  by  the 
ordinary  sense  and  experience  of  mankind  was  well  expressed  when 
it  was  said:  ''You  will  more  readily  infer  assent  in  the  practiced 
Messalina,  in  loose  attire,  than  in  the  reserved  and  virtuous 
Lucretia." 

The  general  rule,  undoubtedly  is,  that  one  crime  cannot  be 
proved  in  order  to  establish  another  independent  crime,  but 
this  rule  does  not  apply  to  cases  where  the  chief  element  of  the 
offense  consists  in  illicit  intercourse  between  the  sexes.  The  deci- 
sions all  agree  that  the  cases  growing  out  of  illicit  commerce 
between  the  sexes  are  not  within  the  general  rule.     In  the  case  of 
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People  V.  Jenness,  5  Mich.  305,  it  was  held  that  evidence  of  other 
acts  of  sexual  intercoarse  was  competent  in  prosecutions  for  incest 
The  case  was  fully  argued,  and  the  opinion  is  an  able  one.  We 
quote  from  it  the  following:  '^  Previous  familiarities,  not  amount- 
ing to  actual  intercourse,  but  tending  in  that  direction,  must  have 
a  strong  bearing  in  all  cases  of  this  kind;  and  we  can  discover  no 
just  principle  on  which  they  could  have  been  excluded,  without 
setting  at  defiance  the  oonunon  sense  of  mankind.  Such  evidence 
was  given  in  this  case  by  the  father  and  mother  of  the  girl,  with* 
out  objection  from  the  defendant;  and  if  such  familiarities  maybe 
shown  because  they  tend  to  prove  actual  intercourse,  or  to  oorrob- 
orate  other  evidence  of  such  intercourse,  upon  what  principle  can 
previous  actual  intercourse  be  rejected,  when  offered  for  the  same 
purpose?  It  is  the  principal  and  most  important  act  of  familiarity, 
to  which  the  others  only  tended." 

The  general  rule  which  governs  the  class  of  cases  to  which  the  pres- 
ent belongs  is  thus  stated  in  Lawaon  v.  StaUy  20  Ala.  65;  56  Am. 
Dec.  182: ''  In  all  cases,  whether  civil  or  criminal,  involving  a  chaige 
of  illicit  intercourse  within  a  limited  period,  evidence  of  acts  anterior 
to  that  period  may  be  adduced  in  connection  with,  and  in  explanation 
of,  acts  of  a  similar  character  occurring  within  that  period,  although 
such  former  acts  would  be  inadmissible  as  independent  testimony, 
and  if  treated  as  an  offense,  would  be  barred  by  the  statute  of 
limitations.''  This  statement  of  the  rule  is  substantially  borrowed 
from  the  text-writers.  2  Greenl.  Ev.,  §  47;  Whart.  Crim.  Ev., 
§  35.  In  discussing  the  general  subject,  the  Supreme  Court  of 
Massachusetts  said:  ''The  intent  and  disposition  of  the  parties 
toward  each  other  must  give  character  to  their  relations,  and  can 
only  be  ascertained,  as  all  moral  qualities  ai*e,  from  the  acts  and 
declarations  of  the  parties.  It  is  true,  that  the  fact  to  be  proved 
is  the  existence  of  a  criminal  disposition  at  the  time  of  the  act 
charged;  but  the  indications  by  which  it  is  proved  may  extend, 
and  ordinarily  do  extend,  over  a  period  of  time  both  anterior  and 
subsequent  to  it.  The  rules  which  govern  human  conduct,  and 
which  are  known  to  common  observation  and  experience,  are  to  be 
applied  in  these  cases,  as  in  all  other  investigations  of  fact.  An 
adulterous  disposition  existing  in  two  persons  toward  each  other  is 
commonly  of  gradual  development;  it  must  have  some  duration 
and  does  not  suddenly  subside.  When  once  shown  to  exist,  a  strong 
inference  arises  that  it  has  had  and  will  have  continuance,  the 
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duration  and  extent  of  which  may  be  usually  measured  by  the 
power  which  it  exercises  over  the  conduct  of  the  parties/'  Tliayer 
T.  Thayer^  101  Mass.  11 1.  The  court  from  whose  opinion  we  have 
quoted  jVrmerly  held  a  different  doctrine,  and  Mr.  Bishop,  in  the 
course  of  a  sharp  criticism  upon  that  holding,  said:  ^'  But  strangely 
enoD'^^  the  Massachusetts  court  further  held,  on  an  indictment  for 
adulteiy,  that  if  the  anterior  familiarities  extend  so  }ar,  or  are  of 
such  character  as  to  show  adultery  actually  committed  on  this  pre- 
yious  occasion,  the  evidence  of  them  —  that  is,  of  the  previous 
adultery  —  is  not  admissible;  according  to  which  doctrine,  if  the 
evidence  is  a  little  weak,  yet  tending  remotely  to  establish  the 
crime,  it  may  be  submitted  to  the  jury;  but  if  it  is  a  little  stronger 
and  tends  more  clearly  to  the  same  result,  it  must  be  excluded  ! " 
Bishop  Stat  Grimes,  §  680. 

In  State  y.  Brtdgman,  49  Vt.  202;  s.  c,  24  Am.  Rep.  124,  very 
many  authorities  are  reviewed,  and  it  was  held,  in  an  opinion  of 
much  force,  that  evidence  of  former  acts  of  sexual  intercourse  is 
admissible.  Among  the  later  cases  declaring  this  general  doctrine 
are  State  y.  Ptpptn,  88  N.  C.  646,  and  State  v.  Kemp,  87  id.  638, 

The  court  erred  in  excluding  the  evidence  offered  by  the  State, 
and  the  appeal  is  sustained,  at  the  costs  of  the  appellees. 
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(MaoArth.  ft  Mack.  108.) 
Jjimitation — payment  hy  joint  dMor. 

A  payment  upon  a  promissory  note  by  a  joint-maker,  before  the  statate  of  limi- 
tations has  ran  against  it,  without  the  other  maker's  knowledge  and  aaaent. 
does  not  extend  the  life  of  the  note  as  to  the  latter.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  point 
The  plaintiff  had  judgment  helow. 

Wnu  V.  Bond,  Jr,,  and  Andreto  B.  DuvaUy  for  plaintiff. 

X.  0.  Hine,  for  defendant. 

MacArthur,  J.  The  question  is  presented  upon  the  bill  of 
exceptions,  whether  a  promise,  or  a  partial  payment  by  one  joint- 
maker,  withdraws  the  note  from  the  protection  of  the  statute  iis  to 
other  joint-makers,  who  did  not  know  of  the  promise  or  payment. 
We  have  been  referred  to  WJntcomb  v.  Whihng,  Doug.  652.  That 
was  an  action  upon  a  promissory  note  executed  by  the  dcfcndaut 
and  three  others.  There  had  been  a  payment  by  one  of  the  others 
of  interest  on  the  note,  and  part  of  the  princii>al  within  six  years, 
and  it  was  held  that  this  was  sufficient  to  take  the  case  out  of  the 

*To  same  effect,  Campbell  v  Brawn  (86  S.  C.  876),  41  Am.  Bep  404, 
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statute  as  against  the  defendant,  although  he  was  ignorant  of  the 
payment.  The  doctrine  of  this  case  is,  undoubtedly,  that  a  pay- 
ment made  by  one  joint-maker  continues  the  original  indebtedness 
as  to  all. 

The  opinion  was  deliyered  by  Lord  Maksfield  over  one  hundred 
years  ago,  and  was  followed  in  England  until  1856,  when  an  act  of 
Parliament  declared  that  a  co-contractor  should  not  lose  the  benefit 
of  the  statute  of  limitations,  by  reason  only  of  payment  of  any  prin- 
cipal or  interest  by  any  other  of  the  co-contractors.  Mercantile  Law 
Amendment  Act,  §  14.  So  that  a  mere  payment  of  a  portion  of  the 
principal  or  interest  by  one  joint-contractor  is  not  now  sufficient  in 
that  country  to  take  an  instrument  of  this  kind  out  of  the  statute, 
as  against  the  other  joint-makers.  The  doctrine  involved  in  that 
case  has  given  rise  to  a  very  considerable  conflict  of  authority  in  the 
United  States. 

In  several  of  the  States  it  has  been  adopted,  and  in  others  denied. 
The  earlier  decisions  in  Pennsylvania  were  perhaps  the  first  to  im- 
peach it;  and  after  some  vacillation  to  entirely  overthrow  its  author- 
ity. Levy  V.  Cadet^  17  S.  &  R.  126 ;  17  Am.  Dea  650;  Coleman  v. 
Forbes,  22  Penn.  St  156,  in  which  it  is  declared  that  the  joint  liability 
for  a  debt  does  not  empower  one  of  the  debtors  to  deprive  the  rest  of 
the  benefit  of  the  statute,  unless  some  special  authority  is  proved  for 
that  purpose.  The  Supreme  Court  of  the  United  States  embraced 
the  first  opportunity  to  repudiate  the  doctrine  of  WJiitcomb  v.  Wlut- 
tng.  We  refer  to  Bell  v.  Morrison,  1  Pet.  352.  That  was  the 
instance  of  a  copartnership  note,  and  it  was  sought  to  withdraw  it 
from  the  operation  of  the  statute,  by  reason  of  the  promise  of  a 
member  of  the  firm  after  the  copartnership  was  dissolved,  and  the 
principle  was  announced,  that  the  power  of  a  partner  to  bind  the 
other  members  of  the  firm  is  ended  by  its  dissolution,  and  where 
the  debt  has  been  ban*ed  by  the  statute,  he  cannot  bind  his  co- 
partners to  its  payment  It  has  been  said  that  the  disapproval  by 
the  Supreme  Court  of  Wlittconib  v.  Wliiting  was  obiter  dictum,  but 
the  language  of  Mr.  Justice  Story,  who  spoke  for  the  court,  is  so 
decided  and  emphatic,  and  so  well  fortified  by  principle  and  reason, 
that  as  Chief  Justice  Bronsok  remarked  in  another  case,  it  ought 
not  to  be  disregarded,  and  can  never  be  overthrown.  When  the 
very  jwint  to  be  determined  here  has  been  so  elaborately  examined 
and  passed  upon  by  that  tribunal,  in  immediate  appellate  jurisdic- 
tion to  this,  we  must  receive  its  conclusion  as  binding  upon  na 
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Por  US  the  qaestion  is  settled.  We  simply  refer  to  the  notes  in 
1  Smith's  Leading  Oases  for  a  foil  examination  of  the  conflicting 
decisions  in  the  different  States,  where  the  learning  upon  the  sub- 
ject appears  to  be  exhausted. 

It  is  said  however  that  there  are  some  circumstances  in  this 
case  that  are  material.  One  is  that  the  indorsements  upon  the  note 
were  made  before  the  statute  had  attached  to  it  In  the  case  of 
Bell  V.  Morrison^  the  promise  was  made  after  the  firm  was  dissolved, 
and  after  the  statute  had  attached  to  the  indebtedness ;  and  there 
is  no  doubt  but  that  Mr.  Justice  Story  gives  considerable  promi- 
nence to  that  circumstance  in  the  decision.  Here  it  occurred  that 
the  statute  of  limitations  had  not  acted  on  the  note  at  the  time  of 
such  payments  ;  for  the  payments  were  made  in  each  consecutive 
year,  save  one,  from  1871,  the  first  year  after  the  note  was  given, 
to  1875,  within  one  year  before  suit.  Now  does  this  make  any 
difference? 

In  Van  Kmren  v.  Parmehe,  2  N.  T.  525;  51  Am.  Dec.  322,  Chief 
Justice  Bboksok  reviewed  the  previous  decisions  in  that  State,  and 
others,  which  were  supposed  to  follow  that  in  Whttcamb  v.  Whiting^ 
f^nd  announced  the  opinion  of  the  Oourt  of  Appeals  with  great  force 
of  reasoning  that  the  acknowledgment  of  a  debt  already  outlawed  can 
only  bo  enforced  against  the  party  making  it,  and  cannot  deprive 
the  other  co-contractors  of  their  defense  under  the  statute.  The 
case  did  not  decide  the  point,  that  payments  made  before  the  statute 
of  limitations  attaches,  by  one  co-contractor,  were  to  have  the  same 
effect  as  if  made  after.  But  in  the  subsequent  case  of  Shoemaier 
V.  Bensdici,  11  N.  Y.  176,  the  facts  were  the  same  as  in  the  case  as 
bar.  There  the  action  was  upon  a  promissory  note.  Payments  were 
made  by  one  of  three  joint-makers  and  indorsed  upon  it  before  the 
note  was  outlawed ;  the  action  was  commenced  after  the  period  of 
limitations  had  expired,  but  within  six  years  after  the  last  payment, 
and  one  of  the  other  makers  set  up  the  statute,  and  it  was  held  that 
the  action  as  to  such  maker  was  barred  ;  and  that  it  did  not  affect 
his  defense  whether  the  indorsements  were  before  or  after  the 
statute  had  attached.  The  judge  who  expressed  the  opinion  of  the 
court  in  that  case  uses  the  following  language  :  '^  And  in  principle 
I  see  not  why  a  promise  made  before  the  statute  has  attached  to  a 
debt  ^should  be  obligatory  when  made  by  one  of  several  debtors, 
when  it  would  not  be  obligatory  if  made  after  the  action  was  barred. 
The  statute  operates  upon  the  remedy.     The  debt  always  exists. 
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An  siction  broaght  after  the  lapse  of  six  years  npoii  a  simple  con- 
tract mast  be  upon  the  new  promise,  whether  the  promise  was^made 
before  or  after  the  lapse  of  six  years.  The  same  anthority  is  required 
to  make  the  promise  before  as  after  the  six  years  have  elapsed.  Can 
it  be  said  that  one  of  several  debtors  can,  on  the  last  day  of  the 
sixth  year,  by  a  payment,  small  or  large,  or  by  a  new  promise,  either 
express  or  implied,  so  affect  the  rights  of  his  co-debtors  as  to  con- 
tinue their  liability  for  another  space  of  six  years,  without  their 
knowledge  or  assent,  or  any  authority  from  them  save  that  to  be 
implied  from  the  fact  that  they  are  at  that  time  jointly  liable  upon 
the  same  contract,  and  yet  that  on  the  very  next  day,  without  any 
act  of  the  parties,  such  authority  ceases  to  exist  ?  If  so,  I  am  un- 
able to  discover  upon  what  principle.  And  may  the  debt  be  thus 
revived  from  six  years  to  six  years  through  all  time,  or  if  not,  what 
limit  is  put  to  the  authority?"  Dean  v.  Hewity  5  Wend.  257; 
Tompkins  v.  Broion^  1  Denio,  247,  are  authorities  that  promises, 
made  while  the  statute  is  running,  are  to  be  construed  in  the  same 
manner  as  if  made  after  the  statute  had  attached. 

It  is  now  well  understood  that  the  mere  acknowledgment  of  a 
debt  is  not  suflBcient  to  take  it  out  of  the  statute.  There  must  be 
circumstances  from  which  a  new  promise  may  be  presumed.  The 
debt  is  no  longer  demandable,  and  there  must  be  a  new  promise, 
either  express  or  implied,  in  order  to  revive  it.  The  acknowledg- 
ment must  be  accompanied  by  eiipressions  showing  willingness  to 
pay  it.  Such  is  the  current  of  the  modern  decisions,  and  this  new 
promise  is  now  the  real  cause  of  action  where  the  statute  has  other- 
wise run  upon  the  demand.  Now  can  it  be  possible  that  a  joint 
contractor,  by  his  own  act  and  at  his  own  pleasure,  and  without 
the  knowledge  or  consent  of  his  co-contractor,  can  enter  into  a  new 
liability  which  will  be  binding  upon  them  both  ?  To  state  this 
proposition  is  to  refute  it.  Nor  in  principle  caii  it  make  any  dif- 
ference whether  the  payment  claimed  to  revive  the  liability  was 
made  before  or  after  the  statute  had  attached,  in  other  words,  a 
joint  contractor  is  not  an  agent  for  the  others  unless  there  is  an 
arrangement  to  that  end,  and  cannot  bind  the  co-contractors  with- 
out their  consent. 

Upon  the  whole,  we  think  the  instruction  which  was  refused  by 
the  court  below  should  have  been  given  to  the  jury,  and  that  the 
exception  to  the  charge  is  well  taken.     There  must  be  a  new  trial. 
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(MaeArth.  ft  Maek.  ISL) 
Oarri&r  —  HmUaUon  of  UabOUy. 

A  oommon  carrier  cannot  bj  contract  change  his  liabilitj  to  that  of  a  meie 
forwarder,  nor  absolve  himself  from  liability  for  his  own  negligenoe.* 

ACTION  for  lo8s  of  goods  in  carriage.     The  opinion  Btates  the 
facts.     The  i)laintiff  had  judgment  below. 

L.  O.  Hine  and  Reginald  Pendatt,  for  phiintiS. 

W.  B.  Webby  for  defendant 

Jakes,  J.  This  cause  comes  here  on  exceptions  to  the  instroo- 
tions  given  to  the  jury  at  the  trial. 

The  bill  of  exceptions  shows  that  plaintiffs  produced  eyidenoe, 
that  in  January,  1875,  the  defendant  received  from  them  three 
packages,  two  for  delivery  in  New  York  and  one  for  delivery  in 
Philadelphia;  that  on  receiving  them,  the  agent  of  the  express 
company  gave  for  each  package  a  bill  of  lading,  which  contained, 
with  a  difference  only  as  to  the  consignees,  this  clause:  ''  Received 
from  M.  W.  Oalt,  Bro.  &  Co.,  one  box,  value  asked,  not  given;  for 

which  this  company  charges ;  marked y  etc. ;  which  it  is 

mutually  agreed  is  to  be  forwarded  to  our  agency  nearest  or  most 
convenient  to  destination  only,  and  there  delivered  to  other  parties 
to  complete  the  transportation.  It  is  part  of  the  consideration  of 
this  contract,  and  it  is  agreed  that  the  said  express  company  are 
forwarders  only,  and  are  not  to  be  held  liable  or  responsible  for  any 
loss  or  damage  to  said  property  while  being  conveyed  by  the  car- 
riers to  whom  the  same  may  be  by  said  express  company  intrusted, 
or  arising  from  the  dangers  of  railroads,  ocean  or  river  navigation, 
steam,  fire  in  stores,  depots  or  in  transit,  leakage,  breakage,  or  from 
any  cause  whatever,  unless  in  every  case  the  same  be  proved  to 

*  To  same  effect,  Kans,  CUy,  etc,,  B,  Co,  v.  Simpgon  (30  Kans.  645),  46  Am. 
Hep.  104 ;  Chicago,  etc,,  R,  Co.  v.  Moss  (60  Miss.  1003),  45  Am.  Rep.  428 ;  Black 
V.  Goodrich  Trans,  Co,  (55  Wis.  319).  42  Am.  Rep.  713 ;  Shrioer  v.  Sioux  Gii^, 
ite,,  R,  Co.  (24  Minn.  506),  81  Am.  Rep.  858. 
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have  occurred  from  the  fraud  or  gross  negligence  of  said  express 
company  or  their  servants;  nor  in  any  event  shall  the  holder  hereof 
demand  beyond  the  sum  of  fifty  dollars,  at  which  the  article  for- 
warded is  hereby  valued,  unless  otherwise  herein  expressed,  or  unless 
specially  insured  by  them  and  so  specified  in  this  receipt;  which 
insurance  shall  constitute  the  limit  of  the  liability  of  the  Adams 
Express  Company/' 

'  That  the  three  receipts  thus  signed  by  the  agent  of  the  company 
were  contained  in  a  book  furnished  by  the  company  to  the  plaint- 
iflb;  that  excepting  the  charge  for  freight,  the  blanks  therein  were 
filled  up  by  plaintiffs'  bookkeeper  before  they  were  signed;  that  no 
question  was  asked)  and  nothing  was  said  by  either  party  as  to  the 
contents  or  value  of  the  packages;  that  the  express  company  placed 
the  three  packages  in  a  car  set  apart  for  its  use,  attached  to  the 
train  of  the  Baltimore  and  Potomac  Railroad  Company,  for  trans- 
portation to  the  consignees  at  New  York  and  Philadelphia;  that 
while  on  its  way  to  Baltimore  this  train  collided  at  Benning's  sta- 
tion with  <tnother  train,  whereupon  the  express  company's  car,  with 
others,  caught  fire  from  the  locomotive,  and  was  burned,  together 
with  the  packages  in  question  and  a  considerable  quantity  of  valua- 
ble goods  and  a  large  amount  of  money;  that  this  collision  was 
caused  by  the  negligence  of  the  switch  tenders  in  the  employ  of  the 
Baltimore  and  Potomac  Railroad  Company  at  Benning's,  who  liad 
opened  the  switch  for  another  train  to  pass  onto  the  siding,  and 
there  remain  until  the  night  express  from  Washington  should  pass, 
and  had  failed  to  change  it  back;  that  when  the  engineer  caught 
sight  of  the  switch-target  at  Benning's,  then  only  thirty  yards  dis^ 
tant,  the  train  was  running  about  thirty-five  miles  an  hour,  and 
notwithstanding  his  best  efforts  to  check  its  speed,  passed  onto  the 
siding  with  such  momentum  that  it  telescoped  half  the  train  there 
standing,  killing  the  postal  clerk  and  injuring  several  other  per- 
sons; that  within  five  minutes  the  train  was  on  fire  from  end  to 
end,  and  a  large  amount  of  goods  in  the  express  company's  car 
were  in  consequence  destroyed. 

The  plaintiffs  further  introduced  evidence  tending  to  show  that 
of  the  packages  shipped  by  them,  one  contained  silver-plate,  coin, 
etc.,  amounting  in  value  to  $699.38,  another  an  amethyst  ring 
worth  $12,  and  a  third  a  silver  spoon  worth  $8;  that  a  day  or  two 
after  the  collision  a  barrel  was  exhibited  to  one  of  the  plaintiffs  by 
the  agent  of  the  company,  as  containing  the  debris  of  all  the  pack- 
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ages  carried  in  the  company's  car;  that  no  part  of  this  debris  iraa 
delivered  to  the  plaintiffs,  the  agent  stating  that  he  was  instructed 
to  send  it  to  the  central  office  in  New  York. 

On  cross-examination  of  plaintiffis*  witnesses,  some  question 
was  raised  whether  the  tender  of  the  switch  at  Benning's  was  m 
the  employ  of  the  Baltimore  and  Potomac  railroad  or  of  the  Wash- 
ington City  and  Point  Lookout  railroad;  but  it  was  stated  th&t  he 
had  previously  served  at  that  switch,  and  that  the  switch  itself 
belonged  to  the  Baltimore  and  Potomac  railroad. 

On  the  part  of  the  defendant,  evidence  was  introduced  to  show 
that  the  company's  agent  sent  the  whole  of  the  debris  to  the  cen- 
tral office  in  New  York,  forwarding  also  the  detailed  statement  of 
plaintifFs'  goods,  and  that  the  general  agent  in  New  York  took 
charge  of  the  debris  and  delivered  the  silver  found  in  it  to  one 
Hart,  of  New  Orleans,  who  claimed  to  have  shipped  it  The 
defendant  further  ofFered  evidence  to  show  that  there  was  nothing 
to  indicate  that  plaintiffs'  packages  were  of  any  special  value. 

It  thus  appears  by  evidence  offered  by  the  defendant,  and  there- 
fore by  admission,  either  that  the  plaintiffs'  packages  were  utteriy 
destroyed  at  the  time  of  the  collision,  and  failed  by  that  reason  to 
reach  their  destination,  or  that  the  whole  or  such  part  of  them  as 
were  saved  and  forwarded  was  delivered  to  some  other  party. 

Upon  this  evidence  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows: 

'^  1st.  That  the  execution  of  the  express  receipt  or  bill  of  lading 
of  the  Adams  Express  Company,  and  its  acceptance  by  the  plaint- 
iffs concurrently  with  the  delivery  and  receipt  of  the  property, 
constitute  a  special  contract  between  the  parties  for  the  carriage  of 
the  goods;  and  the  rights  and  liabilities  of  the  respective  parties 
are  to  be  governed  thereby,  and  the  conditions  and  exemptions 
therein  set  forth  are  to  be  binding  on  each."  Ihis  instruction  was 
granted  with  the  following  proviso:  "  Provided,  that  the  jury  do 
not  find  that  the  loss  of  the  packages  was  occasionea  by  the  gross 
negligence  of  the  defendant." 

'*  2d.  If  the  jury  believe  from  the  evidence  that  at  the  time  when 
the  packages  in  question  were  delivered  by  plaintiffs  to  defendant 
for  carriage,  the  said  defendant  or  its  servants  or  agents  asked  of 
said  plaintiffs  the  value  of  said  packages,  and  that  the  said  plaint- 
iffs refused  to  give  such  value  and  concealed  the  same,  so  that  the 
said  defendants  21s  can-iers  were  ignorant  of  the  value  thereof';  that 
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the  said  plain tiffs^  if  entitled  to  recover  at  all,  can  only  recover  \n 
this  action  the  snm  of  fifty  dollars^  with  interest  from  the  time  of 
the  said  loss."  This  instmction  was  given  with  the  qualification 
attached  to  the  first. 

*'3d.  That  it  was  the  duty  of  the  plaintifFs,  at  the  time  of  the 
deliveiy  of  the  })acl:<*ge8  in  question  to  the  Adams  Express  Company 
under  the  termi  of  the  contract,  to  state  the  value  of  said  packugos 
if  they  desired  in  csise  of  loss  to  recover  a  sum  exceeding  Gfty  dol- 
lars." This  instruction  was  given  with  the  qualification  already 
stated. 

"  4th.  That  irrespective  of  the  terms  of  the  contract,  requiring 
the  shipper  to  state  the  value,  or  in  default  of  such  statement  limit- 
ing the  liabilities  of  the  company  to  the  sum  of  fifty  dollars,  it  was 
incumbent  upon  the  plaintiffo  to  disclose  the  value  in  view  of  the 
fact  that  the  package  contained  articles  of  great  value,  such  as  silver," 
etc.     This  instruction  also  was  given  with  the  same  qualification. 

By  their  verdict  for  an  amount  largely  exceeding  the  limit  proposed 
in  the  bill  of  lading,  the  jury  necessarily  found  that  the  loss  was 
occasioned  by  the  grofis  negligence  of  the  defendant. 

We  do  not  propose  to  adopt  the  mechanical  method  of  consider- 
ing these  instructions  and  exceptions  seriatim^  since  the  issues  raised 
by  them  can  be  better  disposed  of  by  a  statement  of  the  general 
principles  on  which  this  court  has  agreed. 

Undoubtedly,  a  written  instrument  signed  only  by  one  party,  but 
accepted  and  acted  upon  by  the  other,  may  furnish  the  terms  of  a 
mutual  contract.  Although  the  accepting  party  does  not  become 
technically  a  party  to  the  writing,  he  assents  to  its  terms  as  the  terms 
of  his  unwritten  agreement,  and  thus  the  same  terms  are  agi*eed 
upon  by  both.  In  this  way  the  plaintiffs  and  the  defendant  actually 
entered  into  a  special  contract  upon  the  terms  of  the  bill  of  lading 
given  by  the  latter.  But  it  does  not  follow  that  all  of  the  terms 
thus  actually  agreed  upon  are  lawful.  If  any  of  them  constitute 
an  agreement  which  such  parties  are  not  permitted  by  the  law  to 
make,  they  are  simply  void,  and  do  not  govern  the  rights  or  obliga- 
tions of  those  parties. 

In  applying  this  principle,  we  observe  in  the  first  place  that  the 
receipt  before  us  stipulates  that  Adams  Express  Company  are  for- 
warders only.  But  it  is  to  be  gathered  from  the  evidence  set  out 
in  the  bill  of  exceptions  and  from  the  verdict,  that  they  were  found  to 
be  actually  carriers,  using  as  their  instrumentality  of  transportation 
Vol.  XLVIII  — 94 
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the  roads  and  serrants  and  trains  of  the  Baltimore  and  Potomac  Rail- 
road Company.  The  law  determines  the  character  of  this  business 
and  occupation,  and  it  assigns  to  Adams  Express  Company  the  status 
of  common  carriers,  and  we  hold  that  this  status  is  not  affected  by  an 
agreement  of  i)arties  that  they  are  not  carriers  but  only  forwarders. 
In  the  Aext  place  the  bill  of  lading  provides  that  the  express 
company  *^  are  not  to  be  held  liable  or  responsible  for  any  loss  or 
damages''  to  the  property  received  by  them,  ''from  any  cause 
whatever,  unless  in  every  case  the  same  be  proved  to  have  occurred 
from  the  fraud  or  gross  negligence  of  said  express  company  or 
their  servants  ;"  and  it  then  undertakes  to  limit  the  responsibility 
of  the  company  by  a  lurther  condition,  that  even  in  case  of  loss  or 
damage  by  the  fraud  or  gross  negligence  of  the  company,  the  holder 
of  the  receipt  shall  not  '' demand  beyond  the  sum  of  fifty  dol- 
lars, at  which  the  article  forwarded  is  hereby  valued,  unless  other- 
wise herein  expressed,  or  unless  specially  insured  by  them,  and  so 
specified  in  this  receipt."  It  was  insisted  in  the  argument,  on  be- 
half of  the  defendant,  that  the  legal  effect  and  intendment  of  this 
clause  is  simply  to  provide,  in  the  absence  of  a  special  declaration 
of  value,  for  a  rule  of  valuation;  and  that  it  is  com|)etent  for  parties, 
even  where  the  liability  arises  from  gross  negligence,  to  agree  upon 
the  fact  of  value.  Authorities  were  cited  which  have  given  this  inter- 
pretation to  the  clause  in  question,  and  have  recognized  the  validity 
of  the  agreement  as  thus  interpreted.  The  first  question  then  relates 
to  the  proper  interpretation  of  the  clause;  and  we  hold  that  inas- 
much as  this  condition  undertakes  to  provide  against  liability  for 
loss  or  damage  arising  from  gross  negligence,  the  legal  effect  of  that 
part  of  it  which  speaks  of  value  is,  not  to  ascertain  and  adjust  the 
value  of  property,  but  to  limit  the  damages,  the  penalty  to  which 
the  law  would  have  subjected  the  carrier  on  account  of  his  fault 
By  tendering  such  a  condition  the  carrier  substantially  says  to  the 
shipper:  "  I  am  aware  that  the  law  would  hold  me  responsible  for 
the  actual  value  of  this  article,  although  not  disclosed  to  me,  in  case 
it  should  be  lost  or  destroyed  by  means  of  my  gross  negligence;  but 
I  propose  to  exempt  myself  froi^i  so  much  of  that  liability  as  may 
exceed  t50,  by  assuming  that  the  actual  damage  to  yon,  occasioned 
by  my  fault,  is  only  t50;  and  this  I  propose  to  do  by  assuming  that 
the  article  is  worth  only  t50."  This  is  not  in  good  faith  a  valuation 
of  property.  Its  legal  eflect,  and  therefore  its  legal  intent  is  to 
restrict  the  measui*e  of  damages  recoverable  in  case  of  negligence. 
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and  thus  to  exempt  the  wrong-doer  from  a  part  of  his  responsibility; 
and  as  matter  of  interpretation,  the  meaning  of  a  clause  which 
operates  only  in  this  way  is  not  to  be  changed  by  giving  to  it  an 
arbitrary  name.  It  may  be  added  that  by  its  terms  the  clause  in 
question  is  to  be  applied  as  well  in  cases  of  losses  by  the  fraud  of  the 
company,  as  in  cases  of  losses  by  its  gross  negligence ;  and  that  the 
rule  of  interpretation  must  therefore  be  uniform  in  both  cases. 
It  would  certainly  be  a  very  remarkable  interpretation  which  should 
hold  that  this  clause  only  meant  in  good  faith  to  provide  an  ascer- 
tainment of  the  value  of  the  property,  in  case  it  should  be  made 
way  with  by  the  fraud  of  the  carrier. 

We  hold  then  that  the  intent  and  operation  of  this  condition  is 
merely  to  exempt  the  express  company  from  a  part  of  its  obliga- 
tions as  a  common  carrier,  in  case  the  damage  done  to  the  shipper 
by  its  fault  shall  exceed  the  amount  of  150.  If  we  are  right  in  this 
conclusion,  we  have  next  to  consider  whether  a  common  carrier  can 
lawfully  stipulate  for  a  partial  exemption  from  his  full  liability  in 
cased  of  gross  negligence. 

We  are  aware  that  in  some  of  the  States,  notably  in  some  which 
possess,  or  perhaps  are  possessed  by  vast  railroad  corporations,  the 
doctrine  of  exemption  by  special  contracts  has  been  carried  to  ex- 
tremes; but  if  this  court  were  disposed  to  follow  such  a  lead,  it  is 
prohibited  to  do  so  by  the  ruling  of  its  superior,  the  Supreme  Court 
of  the  United  States.  In  Lockwood^s  case,  17  Wall.  357,  that  court, 
after  the  most  exhaustive  examination  of  American  and  English 
authorities,  has  laid  down  the  principle  by  which  we  must  be  guided; 
namely,  that  a  common  carrier,  whether  of  goods  or  passengers,  can- 
not stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his  servants.  Id.  384.  It  is  true  the  question  imme- 
diately before  the  court  related  to  the  carriage  of  passengers;  but  it 
inevitably  involved  the  discussion  and  determination  of  principles 
of  public  policy  and  of  law  which  apply  completely  to  the  business 
of  common  carriers  of  goods,  especially  of  common  carriers  by  rail- 
way. We  would  have  held  and  enforced  that  doctrine  without  such 
superior  authority.  We  now  feel  disposed  as  well  as  bound  to  apply 
the  principle  on  which  that  case  turned  in  all  the  fullness  of  its 
spirit  We  hold  then  that  the  principle  of  law  which  for  con- 
siderations of  public  welfare  forbids  a  common  carrier  to  bargain 
in  particular  cases  for  complete  exemption  from  responsibility  for  a 
violation  of  his  duties,  forbids  him  to  impair  his  obligations  to  the 
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community  by  bargaining  in  particular  cases  for  an  exemption  from 
a  considerable  part  of  that  responsibility.  The  ground  on  which 
the  rule  is  based,  that  even  the  shipper's  perfect  consent  cannot 
wholly  relieve  the  carrier^  is,  that  the  subject  which  he  undertakes 
to  regulate  by  contract  is  not.  his  own,  but  a  public  right 

Practically,  every  kind  of  common  carrier  becomes  an  agency 
which  the  rest  of  the  community  are  compelled  to  employ,  and 
with  little  inquiry  as  to  his  peculiar  fitness.  In  other  words,  he 
acquires  in  some  degree  the  position  of  a  monopoly.  And  if  this 
be  a  sufficient  reason  for  imposing  peculiar  duties  and  exactions 
upon  ordinary  common  carriers,  it  applies  with  incomparably  greater 
force  to  railroads  and  to  carriers,  who  by  employing  those  roads  as 
instrumentalities  of  their  transportation  make  those  instrumen- 
talities their  own.  They  are  universally  authorized  to  appropriate 
private  property  on  the  very  ground  that  such  appropriation  is  for 
the  public  use ;  and  if  they  are  understood,  in  contemplation  of 
law,  to  be  occupied  in  using  and  managing  property  for  public  wel- 
fare, their  business  of  transportation,  which  is  the  only  use  to 
which  they  apply  the  property  so  appropriated,  must  be  understood 
to  be  carried  on  for  the  public  welfare.  Their  obligation  to  ex- 
ercise, not  only  a  reasonable  but  a  very  high  degree  of  care  in  that 
business,  becomes  therefore  a  duty  to  the  public,  and  can  neither 
be  put  aside  nor  impaired  by  the  consent  of  individual  members  of 
the  community.  No  single  person  is  allowed  to  agree  that  such  a 
carrier,  or  that  any  carrier  who  owes  a  public  duty,  may  with  im- 
punity be  negligent  in  his  case,  for  the  reason  that  the  carrier  is 
thereby  invited  to  omit  his  duty  in  other  cases,  and  thus  to  injure 
the  whole  community.  Can  it  be  possible  that  these  considerations, 
on  which  the  rule  against  total  exemption  is  based,  lose  their  force 
when  the  carrier  is  invited  to  violate  his  public  duty  by  an  agree- 
ment that  he  may  violate  it  at  half  price  ?  The  principle  of  the 
rule  is,  that  any  agreement  which  operates  to  interfere  with  the 
public  right  touching  the  care  and  good  faith  of  common  carriers, 
is  an  agreement  against  public  policy  and  welfare,  and  is  therefore 
void  ;  and  as  an  agreement  that  his  negligence  shall  be  cheap 
mu|t  operate  in  this  way,  it  necessarily  falls  within  that  prin- 
ciple. 

Wo  are  of  opinion  therefore  that  the  court  instructed  the  jury 
correctly,  in  aUowing  them  to  find  for  the  full  value  of  plaintiff's 
property,  notwithstanding  the  conditions  of  the  bill  of  lading,  if 
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they  should  find  that  the  loss  was  occasioned  by  the  gross  negligence 
of  the  defendant. 

As  to  the  daty  of  a  shipper  to  advise  the  carrier  that  the  actaal 
was  greater  than  the  apparent  yalae  of  the  article  shipped,  we  hold 
that  his  omission  to  give  such  information  does  not  affect  his  rights, 
unless  it  justifies  the  carrier  in  adopting  the  course  of  conduct  by 
which  the  loss  occurred.  A  carrier  who  is  allowed  to  suppose  that 
an  article  may  be  handled  in  a  particular  manner  is  not  responsible 
for  BO  handling  it,  and  the  shipper  has  to  submit  to  the  natural 
effect  of  his  own  omissions  to  give  proper  information.  But  that 
case  is  not  before  us.  It  can  hardly  be  imagined  that  the  omissiona 
of  the  plaintiffs  to  disclose  the  exceptional  value  of  their  shipment 
tempted  the  defendant  to  wreck  and  bum  its  train. 


McPisEBsoN  v.  Acker. 

(HMArth.  A  ICaok.  liO.) 
SkumnerU — way — drainage. 

The  owner  of  two  adjoining  dwelling-houses  conveyed  one  of  them.  There 
was  ftn  arched  passage- way  wholly  under  the  other,  wliich  had  for  some  time 
been  used  by  the  tenants  of  both  houses.  There  were  also  drainage  pipes 
under  the  passage-way  by  which  both  lots  were  drained.  The  deed  conveyed 
by  metes  and  bounds,  not  including  the  passage-way.  and  at  the  time  the 
grantee  was  informed  that  the  right  of  way  did  not  pass.  He  sold  to  the 
plaintiff,  who  saw  the  premises  but  had  no  assurance  from  the  original 
owner.  JBleld,  that  the  original  owner  might  close  or  obstruct  the  way, 
but  might  not  disturb  the  pipes.* 


B" 


jL  for  injunction.     The  head-note  shows  the  facts. 


Oeo.  F.  Appleby  and  Galdtr(m  OurlUley  for  complainants. 
If.  H.  Miller^  for  defendant. 

Oox,  J.  The  case  presents  some  interesting  questions  connected 
with  the  law  of  easements.  It  is  admitted  on  both  sides  that  while 
Acker  owned  both  houses,  no  easement  in  the  proper  sense  could 

♦  See  Ooodal  v.  Godfrey  (58  Vt.  219).  38  Am.  Rep.  671. 
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^zist  in  behalf  of  one  house  against  the  other,  becaasc  the  Tery  defi- 
nition of  an  easement  is  ''an  accommodation  which  one  man  hath 
in  the  hands  of  another."  It  supposes  a  separate  ownership  of  the 
dominant  and  servient  tenements.  If  an  easement  existed  in  this 
case  at  all  it  arose  in  the  very  act  of  seyerance  of  ownership  and  con- 
veyance of  one  house  to  Huyck.  The  deed  of  conveyance  transfers 
the  land  ''  with  the  appurtenances.'^ 

This  easement  must  have  been  made  an  appurtenance^  if  at  alL 
either  by  express  grant  or  by  implication.  It  is  not  claimed  through 
any  express  grant ;  it  must  then  have  arisen  through  implication,  if 
at  all.  That  is,  the  sale  must  have  been  made  under  such  circum- 
stances that  it  was  implied  therefrom  that  this  easement  should 
pass. 

The  subject  of  easements  by  implication  is  a  large  one,  and  had 
been  much  discussed  in  decisions  and  text-books.  The  authorities 
are  exhaustively  discussed  in  Washburn  on  Easements,  page  60  and 
so  on  ;  and  the  result  of  the  decisions  is  the  rule  invoked  by  the 
complainant  in  this  case,  which  is  expressed  as  clearly  perhaps  as 
by  any  other  authority  in  the  cose  of  Lamptnan  v.  M^ks,  21  N.  Y. 
505,  in  the  following  language  : 

"The  principle  is  that  where  the  owner  of  two  tenements  sells 
one  of  them,  or  the  owner  of  an  entire  estate  sells  a  portion,  the 
purchaser  takes  the  tenement  or  portion  sold  with  all  the  benefits 
and  burdens  which  appear  at  the  time  of  sale  to  belong  to  it  as  be- 
tween it  and  the  property  which  the  vendor  retains.  This  is  one 
of  the  recognized  modes  by  which  an  easement  or  servitude  is  granted. 
No  easement  exists  so  long  as  there  is  a  unity  of  ownership,  because 
the  owner  of  the  whole  may  at  any  time  rearrange  the  qualities  of 
the  several  parts.  ♦  ♦  ♦  The  parties  are  presumec^  to  contract 
in  reference  to  the  condition  of  the  property  at  the  time  of  sale, 
and  neither  has  a  right  of  altering  the  arrangement  then  openly  ex- 
isting to  change  materially  the  relative  value  of  the  respective  psuis." 

Some  authorities  allude  vaguely  to  the  necessity  of  the  easement 
to  the  granted  property  as  an  element.  But  the  rule  into  which  the 
authorities  seem  to  have  drifted  takes  no  account  of  this  necessity, 
but  relies  entirely  upon  the  appearances  created  by  the  act  of  the 
grantor.  The  rule  does  not  appear  to  be  essentially  difFerent  from 
the  law  of  estoppel.  The  grantor,  by  holding  out  certain  appearances 
to  the  purchaser,  induces  the  expectation  on  his  part  that  with  the 
land  purchased  he  is  to  receive  certain  privileges  ;  and  it  would  be 
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inequitable  to  defeat  that  expectation  by  afterward  denying  them. 
This  is  exactly  the  law  of  equitable  estoppel. 

The  cases  however  are  not  harmonions.  The  law  is  denied  entirely 
by  Judge  Hoab,  in  Randall  v.  McLaughlin,  10  Allen,  366.  Other  au- 
thorities discriminate  between  what  are  called  apparent  and  continu- 
ous on  the  one  hand,  and  discontinuous  easements  on  the  other  ;  the 
former  being  those  which  are  a  constant  and  visible  encroachment 
on  the  servient  land,  and  the  discontinuous  easements  being  those 
which  are  only  observable  in  their  exercise,  which  is  occasional,  as 
a  right  of  way  over  uninclosed  land. 

The  application  of  the  rule  to  ways  is  denied,  in  the  case  of  Oliver 
y.  Hooky  47  Md.  301,  and  other  cases  therein  cited. 

On  the  other  hand  ifc  is  asserted  in  New  York  and  Pennsylvania^ 
And  by  Judge  Story  in  UnHed  States  v.  Appleton,  1  Sum.  500.  A 
distinction  is  suggested  in  the  case  of  Phillips  y.  Philt^ps^  48  Penn. 
St.  178,  which  may  serve  to  i*econcile  these  discrepancies.  In  that 
•case  the  way  was  fenced  in,  and  it  may  be  well  maintained  tliat  such  a 
way  is  as  apparent  and  continuous  an  easement  as  a  drain-pipe  run 
over  or  under  the  land  ;  whereas  a  way  having  no  visible  boundaries 
may  not  be. 

If  this  distinction  is  just,  the  present  case  comes  clearly  within 
the  general  rule,  because,  as  I  have  already  stated,  the  way  was 
bounded  and  marked  by  permanent  inclosure,  obvious  to  the  most 
casual  inspection. 

But  in  what  manner  was  this  easement  created,  if  at  all  ?  Evi- 
dently by  an  act  in  pais,  which  consisted  of  such  a  location  of  the' 
fences  as  to  give  the  appearance  of  a  permanent  easement.  It  is 
conceded,  that  if  the  fence  had  been  restored  to  its  original  location 
before  the  sale,  there  would  have  been  no  easement  in  this  alley.  In 
this  respect,  this  case  resembles  Coppy^s  case,  cited  from  the  year 
books  by  Oail  and  Whatley  in  their  work  on  Easements.  That 
wsia  an  action  for  stopping  a  gutter  running  from  the  building  of 
the  plaintiff  over  the  adjoining  building  of  the  defendant,  both 
buildings  having  first  been  owned  by  the  same  person,  jifterward 
sold,  one  to  the  plaintiff  and  the  other  to  the  defendant.  The  ease- 
ment claimed  was  allowed  ;  but  it  was  conceded  that  if  the  owner 
ot  both  tenements,  before  selling  either,  had  destroyed  the  gutter  and 
then  sold,  the  gutter  could  not  have  been  restored.  And  it  would 
have  made  no  difference  in  this  case,  if  after  closing  the  fence  and 
then:  selling  tthOi  grantor  had  opened  it  again  after  sale  under  a 
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license  to  use  the  alley.  Can  it  make  any  difference,  if  instead  of 
actually  moving  the  fence  and  closing  up  the  entrance  to  the  alley, 
the  grantor  informed  the  purchaser  that  he  intended  to  close  up 
the  alley,  but  would  allow  him  its  temporary  use?  Is  not  such  a 
declaration  itself  an  act  in  pais  equally  operative  to  detach  the 
apparent  easement  from  the  grant,  with  the  actual  removal  of  the 
fence?  We  think  it  is.  There  would  be  plainly  no  estoppel  in 
such  a  case,  but  the  grantee  is  enlightened  as  to  the  purposes  of  tho 
grantor,  and  an  appearance  which  might  otherwise  have  misled 
him  is  by  parol  explained  away,  so  that  it  is  no  longer  a  delusive 
appearance;  and  as  the  purchaser  is  compelled  to  prove  by  parol 
the  existence  of  this  appearance,  so  the  defendant  may  show  by 
parol  that  the  appearance  was  explained  away  at  the  time  of  sale. 

We  think  then  that  the  easement  claimed  did  not  pass  by  the 
grant  to  Huyck.  If  so,  no  subsequent  circumstances  in  the  case 
could  have  entitled  his  grantee  to  it.  If  an  estoppel  did  exist  in 
behalf  of  Huyck,  his  grantee,  as  privy  in  estate,  could  have  availed 
himself  of  it.  But  as  no  estoppel  existed,  none  could  arise  in 
behalf  of  Mr.  McPherson.  The  license  to  Huyck,  which  was  all 
that  he  had,  was  essentially  a  personal  privilege,  and  not  assignable; 
and  would  not  pass  by  a  conveyance  of  the  land  in  connection  with 
which  it  was  used,  and  it  was  revocable  at  pleasure.  This  is  the 
law,  irrespectively  of  any  knowledge  or  notice,  on  the  part  of 
Mr.  McPherson. 

But  we  are  satisfied  besides,  that  he  had  knowledge  sufficient  to 
put  him  on  inquiry,  and  affect  him  with  notice  of  the  real  facts. 
As  fai'  therefore  as  relates  to  the  right  of  way  through  this  alley, 
we  are  of  opinion  that  the  court  properly  denied  the  relief. 

The  right  to  the  underground  drainage  stands  upon  a  different 
footing.  The  principal  cases  under  this  head  relate  to  easements 
of  that  kind.  Coppy*8  case,  as  already  stated,  was  that  of  a  gutter 
draining  one  tenement  through  another.  Another  leading  case  is 
that  of  Nicholas  v.  Chaniberlain^  Cro.  James,  121,  in  which  it  was 
held,  upon  demurrer,  that  **  if  one  erect  a  house  and  build  a  con- 
duit thereto  in  another  part  of  his  land,  and  convey  away  by  pipes 
to  the  house,  and  afterward  sell  the  house  with  the  appurtenances 
accepting  the  land,  or  sell  the  land  to  another,  reserving  to  himself 
the  house,  the  conduit  and  pipes  pass  with  the  house,  because  it  is 
necessarily  and  quasi  appendant  thereto.'' 

But  the  most  important  case  is  that  of  Pyer  r.  OMir,  which 
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was  decided  in  1857^  in  the  Exchequer  Chamber^  and  afterward 
affirmed  in  the  House  of  Lords^  reported  in  1  Hurl.  &  Norm.  916. 

^'  The  owner  of  one  house  converted  it  into  two.  The  one  wajs 
oonyeyed  to  the  defendant  and  afterward  the  other  to  the  plaintiff. 
At  the  time  of  the  conveyance,  a  drain  ran  under  the  plaintiff's 
house  and  then  under  the  defendant's  house  to  a  common  sewer. 
The  plaintiff's  house  was  drained  through  this  drain,  but  he  might 
have  made  a  new  one  at  a  small  expense.  The  court  held  that 
under  these  circumstances  the  plaintiff  had  an  easement  or  drain 
through  the  defendant's  premises  by  an  implied  grant,  and  that  the 
defendant  was  liable  for  stopping  it.  ' 

This  case  is  a  leading  authority  in  England,  and  seems  to  be 
recognized  by  the  weight  of  authority  in  this  country. 

The  easement  by  drain  pipes  was  an  apparent  and  continuous 
one,  and  falls  clearly  within  the  rule  we  have  spoken  of.  The  pur- 
chaser had  the  more  reason  for  expecting  it  to  continue  in  the  fact 
that  house  No.  225  drained  through  pipes  under  the  same  alley, 
and  no  disturbance  of  the  pipes  from  No.  223,  by  excavation  or 
structures,  could  be  made  without  destroying  both.  The  difference^ 
in  the  facts  between  the  drainage  easement  and  the  right  of  way 
is,  that  no  notice  was  given  by  Acker  of  any  intention  to  disturb 
the  former.  His  conversation  related  entirely  to  the  alley,  which 
was  a  superficial  right  of  way,  and  no  allusion  was  made  to  the 
underground  drainage,  and  nothing  done  to  undeceive  the  purchaser 
as  to  his  continued  enjoyment  of  that  easement. 

The  bill  alleges  and  charges  the  defendant  with  intending  to  sink 
the  foundations  of  the  walls  of  his  house  into  the  earth,  so  as  to 
cut  through  and  stop  these  drains.  While  the  defendant  denies 
that  his  intended  improvements  will  have  that  effect,  he  asserts  the 
right,  substantially,  to  make  such  improvements  as  his  interest 
may  require.  As  the  right  thus  asserted  might  be  exercised  too 
speedily  to  allow  an  injunction,  we  are  not  disposed  to  find  fault 
with  the  decree  below  which  settled  the  question  in  advance  and 
prevents  further  litigation. 

We  do  not  feel  called  upon  however  to  decide  any  thing  as  to  the 
right  of  the  owner  of  house  No.  223,  to  enter  on  the  other  premises 
to  repair  the  drain.  W^c  aflRrni  the  decree  as  to  the  right  of  way 
through  the  alley,  and  so  much  of  it  as  enjoins  disturbance  of  drain 
pipes  under  the  alley  connected  with  complainant's  house,  and  in- 
terference with  complainant's  use  of  the  same. 
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graye  of  Mrs.  Surratt,  and  makes  inquiry  of  the  party  in  relation 
thereto,  and  is  also  a  stranger;  tells  them  that  he  is  from  Kentucky; 
that  he  had  brought  ^  lot  of  cattle  to  Baltimore,  where  he  had  sold 
the  same,  and  that  some  sharpers  there  had  ^'beat''  him  out 
of  a  hundred  dollars  by  a  trick;  one  of  the  '^steerers,"  with 
apparent  innocence,  inquires  what  kind  of  a  trick  it  was,  and  asks 
him  to  show  it  to  them;  the  accommodating  drover  produces  four 
cards  with  picture  faces,  and  proceeds  in  a  clumsy  way  to  do  so; 
the  "  steerer  '*  bets  the  "  drover  *'  ten  dollars  that  he,  the  "steerer,'* 
can  pick  out  the  "winning  card,"  and.  the  "steerer"  wins  with 
the  greatest  ease;  the  "  drover"  will  not  bet  with  him  again,  but 
is  willing  to  bet  with  the  stranger;  the  "steerers  "  urge  the  stranger 
to  bet  with  the  "drover,"  and  one  of  them,  taking  advantage  of 
the  apparent  inattention  of  the  "  drover,"  marks  the  winning  card 
by  slightly  bending  one  comer  of  it,  so  that  no  mistake  can  possibly 
be  made  in  selecting  it. 

The  stranger  puts  his  1100  of  genuine  money  and  his  watch  in 
the  hands  of  one  of  the  "steerers,"  as  stakeholder,  and  the 
"drover  "  puts  in  the  same  hands  a  large  roll,  apparently  of  money, 
but  which  really  consists  of  a  lot  of  green  paper  of  no  value,  cut 
to  the  size  of  ordinary  not^,  upon  the  outsides  of  which  are  two 
genuine  notes  of  small  denominations.  This  contrivance  is  known 
in  the  vernacular  of  these  gentry  as  the  "boodle."  The  "drover'' 
slyly  turns  down  the  bend  made  by  his  confederate,  on  the  comer 
of  the  winning  card,  and  bends  or  marks  m  a  similar  way  the  cor- 
ner of  one  of  the  other  cards;  then  their  positions  are  changed  by 
passing  them  slowly  over  each  other,  and  when  this  transposition 
has  ceased,  the  stranger  picks  out  the  card  with  the  bent  comer, 
which  is,  of  course,  not  the  winning  card,  and  before  the  astonished 
stranger  has  time  to  reflect  upon  the  situation,  the  "scare,"  being 
monte-man  No.  4,  makes  his  appearance  suddenly  and  puts  the 
party,  including  the  stranger,  to  flight,  by  announcing  himself  as 
an  officer,  and  making  a  feint  of  putting  the  entire  party  under 
arrest  for  gambling.  The  confederates  scatter,  but  subsequently 
meet  and  divide  the  profits  of  the  transaction. 

The  term  ^*  winning  card/'  applied  to  the  so-called  prize  card,  is 
u  misnomer,  for  it  appears  by  the  testimony  of  Skivington,  that 
even  if  the  stranger  had  by  any  accident  selected  it,  he  would  not 
l>ave  received  the  stakes  or  any  part  of  them,  nor  have  been  per- 
mitted to  obtain  any  advantage  by  it 
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That  is  the  history  of  the  gam^,  briefly  told,  from  beginning  to 
end,  and  it  is  what  these  men  call  the  game  of  '^monte/'  A 
fraudulent  arrangement  gotten  up  for  the  purpose  of  feloniously 
taking  the  money  of  the  victim  and  converting  it  to  the  use  of  the 
defendants.  There  is  no  chance  about  it.  A  game  of  chance  is  u 
game  which  gives  to  either  party  playing  it  an  opportunity  to  win 
or  lose.  But  that  cannot  be  called  a  game  of  ch^ce  where  one 
party  presides  over  and  controls  thci  result  of  the  gamie. 

[Minor  points  omitted.] 

With  these  views,  the  judgments  in  these  cases  must  be  affirmed. 
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(86  vt.  m.) 
^idff0—lidbait^  far  act  tBUhatU  Juri$dicH&n 

A  Jnstioe  of  the  peace,  oommitting  a  prisoner  on  a  complaint  showing  on  its 
face  tha;t  the  offense  charged  is  barred  by  the  statnte  of  limitations,  is  liable 
in  a  civil  action  of  damages.* 

FALSE  imprisonment.     The  head-note  and  opinion  show  the 
facts.    Defendant  had  judgment  below. 

W.  G.  Dunion  and  Edward  Dana,  for  defendant 

Redington  dt  Butter y  for  plaintiff. 

RowBLL,  J.  The  statute  provides  that  complaints  and  proee- 
cutions  for  theft  shall  be  commenced  within  six  years  after  the 
commission  of  the  offense,  and  that  if  a  complaint,  an  information 
or  indictment  is  broaght,  had,  commenced,  or  prosecated  after  the 
tmic  limited  as  aforesaid,  '^  such  proceeding  shall  be  void  and  of  no 
effect."  The  complaint  exhibited  to  the  defendant  on  November 
12.  1880,  alleged  the  offense  to  have  been  committed  on  September 

*  8ee  McCaU  v.  Cuihen  (16  a  C.  445),  42  Am.  Rep.  641,  and  note.  64a 
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20, 1874,  more  than  six  years  before  the  bringing  of  the  complaint, 
and  the  question  is,  whether  the  defendant  had  any  authority  to 
cause  the  plaintiff  to  be  apprehended  and  committed  to  prison. 

It  is  an  elementary  rule  in  criminal  pleadmg  that  when  the  time 
for  prosecuting  an  offense  is  limited,  the  indictment  must  lay  the 
offense  within  the  time  limited,  or  it  will  be  fatally  defective,  even 
after  verdict.  1  Am.  Orim.  Law,  §  445  ;  StcUe  v.  O.  S.y  1  Tyler, 
295 ;  Stale  v.  Rust,  8  Blackf.  195  ;  People  v.  Miller,  12  Cal.  291 ; 
People  V.  Gregory,  30  Mich.  371. 

In  this  case  the  complaint  showed  on  its  face  that  the  statute 
had  run  on  the  offense  charged,  and  thus  the  defendant  had  notice 
that  it  was  '^  void  and  of  no  effect."  He  had  no  authority  to  issue 
a  warrant  on  such  a  complaint ;  and  the  fact  that  it  was  made  to 
appear  to  him  at  the  time  the  complaint  was  exhibited  that  the 
larceny  had  not  been  discovered  till  then  makes  no  difference,  as 
the  statute  began  to  run  from  the  commission  of  the  offense,  not 
from  its  discovery.  There  was  no  complaint  in  law.  It  is  the 
same  as  though  there  had  been  none  in  fact.  He  had  no  jurisdic- 
tion of  the  process,  and  jurisdiction  of  the  process  is  as  essential  us 
jurisdiction  of  the  person  and  the  subject-matter.  In  Morgan  v. 
Hvghes,  2  T.  R  225,  it  is  said  that  when  a  person  is  committed  to 
prison  by  the  warrant  of  a  justice  without  accusation,  some  one  is 
guilty  of  false  imprisonment,  and  that  it  must  be  the  imprisonment 
of  the  justice,  who  is  the  immediate  and  not  the  remote  cause  of  it. 
In  this  State  the  law  makes  the  same  presumption  in  favor  of  the 
jurisdiction  of  justices  that  it  does  in  favor  of  the  jurisdiction  of 
superior  courts  of  general  jurisdiction.  Wright  v.  Hazen,  24  Vt. 
143.  But  presumptions  are  indulged  in  only  to  supply  the  absence 
of  evidence  or  averment  respecting  the  facts  presumed.  They  have 
no  place  for  consideration  when  the  evidence  is  disclosed  or  the 
averment  is  made.  When  therefore  the  record  states  the  evidence, 
or  contains  an  averment  with  i*eference  to  a  jurisdictional  fact,  it 
will  be  taken  to  speak  the  truth  on  that  point,  and  it  will  not  be 
presumed  that  there  was  other  or  different  evidence  respecting  the 
fact,  nor  that  the  fact  was  otherwise  than  as  averred.  Oalpin  v. 
Page,  18  Wall.  350;  Wade  v.  Hancock,  76  Va.  620;  Freem. 
Jadg.,  §  125.  Hence  it  cannot  be  presumed  that  the  allegation  of 
time  in  this  complaint  was  a  mistake,  and  that  the  evidence  may 
have  shown  that  the  offense  was  in  fact  committed  within  the  time 
limited     The  case  must  stand  on  the  presumption  and  ground  that 
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the  offense  was  in  fact  committed  more  than  six  years  before  the 
complaint  was  exhibited.  It  does  not  stand  as  it  would,  had  the- 
complaint  laid  the  offense  within  the  time  limited^  but  the  evidenco> 
had  shown  it  without  the  time.  Magistrates  of  neither  superior 
nor  inferior  courts  are  answerable  for  a  want  of  jurisdiction  arising*- 
from  a  mistake  of  fact  that  they  had  no  means  of  disoovering 
or  correcting,  nor  when  they  would  have  had  aiuthority  to  act 
had  the  facts  been  as  alleged  by  the  party.  Lewther  v.  Earl  of 
Radnor,  8  East,  113  ;  Pike  v.  Carter,  3  Bing.  78  ;  1  Smith  Lead: 
Cas.  1135.  In  Aiken  v.  Richardsony  15  Vt.  500,  it  was  held,  as  it 
had  been  since  in  Muzzy  y.  S^oard,  42  id.  23  —  that  under  the 
statute  against  arrest  and  imprisonment  for  debt  there  was  no  com- 
petent jurisdiction  to  issue  a  capias  without  the  requisite  affidavit, 
and  that  the  case  was  analogous  to  the  cases  that  proceeded  on  the 
ground  that  jurisdiction  of  the  process  is  as  essential  as  jurisdiction 
of  the  person  and  of  the  subject-matter.  And  S/nithv,  Bouchietn  2 
Str.  993,  was  referred  to  approvingly,  which  was  trespass  and  false 
imprisonment  against  five,  who  justified  under  process  of  the  Uni- 
versity of  Oxford,  for  that  by  the  custom,  a  plaintiff  making  oath 
that  he  had  a  personal  action  against  any  party  within  the  precincts 
of  the  university  and  that  he  believed  that  the  defendant  would  not 
appear  but  run  away,  the  judge  might  award  a  warrant  to  arrest 
him,  and  detain  him  till  security  was  given  for  his  answering  the 
complaint  ;  that  the  defendant  Boucher  made  a  complaint  to 
the  defendant  Shippen,  the  vice-chancellor,  of  a  i>ersonaI  action 
against  the  plaintiff,  and  that  he  sudpected  the  plaintiff  would  run 
away  ;  that  he  took  his  oath  of  and  upon  the  truth  of  the  premises, 
upon  which  a  warrant  was  granted  to  the  other  defendants,  whereon 
plaintiff  was  arrested.  The  court  held  that  the  custom  was  not  pur- 
sued, for  that  by  it  the  plaintiff  was  to  swear  to  his  belief  of  the 
defendant's  design  to  run  away,  whereas  lie  only  swore  that  he  sus- 
pected it,  which  was  not  the  same  thing ;  and  the  plaintiff  had 
judgment  against  all  the  defendants.  WriglU  v.  JIazen,  isnpnt^ 
was  the  case  for  false  imprisonment  against  the  party  and 
the  justice  for  an  arrest  for  debt  without  the  requisite  affidavit.  As 
to  the  justice,  the  pleadings  left  the  case  to  stand  on  the  fact  that 
the  plaintiff  was  a  resident  citizen  at  the  time  the  writ  issued,  so  the 
plaintiff  had  judgment  on  the  pleadings  ;  but  in  view  of  a  repleader 
being  awarded,  the  court  said  that  all  it  would  be  necessary  for  the 
justice  to  show  was,  that  the  original  writ  described  the  plaintiff  as 
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a  non-resident,  and  that  he  signed  it  supposing  such  to  be  the  &ct, 
haying  no  mode  of  trying  that  question  in  adva^nce,  and  that  he  was 
not  bound  to  know  at  his  peril  the  faots  limiting  his  jurisdiction. 
This  holding  would  make  the  justice  liable  if  the  original  writ  de- 
scribed the  plaintiff  as  a  resident,  unless  the  requisite  aflSdayit  was 
filed,  for  he  would  then  have  knowledge  of  the  facts  that  limited 
his  jurisdiction. 

In  CarUion  t.  Taylor,  50  Vt.  220,  it  is  said  to  be  a  well-settled 
mie  of  law  that  when  the  court  had  no  jurisdiction  of  the  process 
it  is  nugHtory  and  void,  and  that  all  persons  acting  under  it  are 
without  protection  ;  that  if  under  our  statute  exempting  from  arrest 
in  suits  on  contracts,  the  process  issues  against  one  not  of  the  elites 
named,  or  without  compliance  with  the  prescribed  condition,  it 
issues  without  warrant  of  law,  and  the  court  has  no  jurisdiction  of 
the  process. 

In  Morrill  v.  TTiurston,  46  Vt.  732,  a  justice  was  held  liable  where 
the  plaintiff  was  committed  on  a  warrant  issued  to  bail  in  a  recog-' 
nizance  for  an  appeal  in  a  liquor  prosecution,  the  recognizance  not 
being  one  authorizing  a  surrender  of  the  principal  in  discharge  of 
bail.  That  was  a  stronger  case  for  the  defendant  than  this,  for  there 
the  facts  may  fairly  be  said  to  have  given  the  defendant  colorable 
jurisdiction  and  to  have  called  upon  him  to  decide  whether  he  had 
jurisdiction  and  authority  to  act  or  not ;  while  here  the  facts  pre- 
sented had  no  color  of  legal  value,  and  the  defendant's  action  in  the 
premises  was  but  the  commission  of  an  official  wrong. 

Whatever  the  decisions  elsewhere  have  been  on  the  subject  —  and 
they  are  not  uniform  —  we  deem  it  impossible  to  sustain  this  plea 
without  overruling  several  decisions  of  this  court  that  have  long 
been  recognized  and  practiced  upon  as  the  settled  law  of  the  State. 

Judgment  affirmed,  cause  remanded  and  repleader  awarded  on* 
the  usual  terms. 

Judgmeni' aflrmetL 

PowEBS  and  Ybazby,  JJ.,  dissent. 
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Wbiah  y.  Village  of  Butlavb. 

(MYt.fllL) 

MmnMpaleiPrporaHon'^UaXriiUif  for  negUffetice  of  Jlire  dtpatimmL 
An  inoorporstod  village  is  not  Usble  for  tliOAQgligenoe  of  its  fire  depnTtmant.*^ 

ACTION  of  damages  for  peneaal  injury  by  me^Hg&oce^     Tb» 
opinion  states  the  case.     The  defendant  had  judgment  lidow. 

Redington  dk  ButUr,  for  plaintiff. 

W.  C.  Dunton  and  Edward  Dana^  for  defendant. 

BoTCBy  C.  J.  By  its  charter  the  Tillage  of  Rutland  is  empow- 
ered:  **  To  provide  for  the  preservation  of  buildings  from  fires 
by  precautionary  measures  and  inspections,  and  to  establish  and 
regulate  a  fire  department  and  fire  companies; "  also  ''  to  provide 
a  supply  of  water  for  the  protection  of  the  village  against  fire  and 
for  other  purposes,  and  to  regulate  the  use  of  the  same."  Char- 
ter, §  11.  It  is  also  provided  by  section  4  of  the  charter,  which 
in  pamphlet  form  is  made  a  part  of  the  case,  that 

''  Said  village,  at  every  annual  meeting  thereof,  shall  elect  one 
chief  engineer,  one  first  assistant  engineer,  and  one  second  assist- 
ant engineer,  who  shall  hold  their  respective  offices  one  year,  and 
who  shall  be  ex  officio  fire  wardens  of  said  village,  and  have  like 
power  and  authority,  as  such  fire  wardens;  and  the  duties  of  said 
engineers  shall  be  such  as  are  or  may  be  prescribed  by  the  by-laws 
and  ordinances  of  said  village;  and  they  shall  also,  at  all  fires  in 
said  village,  superintend  all  labor  to  extinguish  the  same,  subject 
to  the  by-laws  wd  ordinances  of  said  village.  There  shidl  be  seven 
fire  wardens  of  said  village,  who  shall  be  appointed,  and  may  at 
any  time  be  removed,  by  a  majority  of  the  board  of  trustees  in 
their  discretion." 

In  pursuance  of  this  authority  the  village,  by  ordinance,  estab- 
lished a  fire  department  consisting  of  seven  fire  wardens  and  the 
fire  and  hook-and-ladder  companies  organized  or  to  be  organized  by 
the  village,  to  be  under  the  direction  of  the  chief  engineer  and  hu 

*  To  same  effect,  Wilcox  y.  City  of  Chicago  (107  111.  834),  47  Am.  Rep.  484. 
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asBistantSy  elected  from  the  fire  wardens,  and  made  it  the  doty  of 
the  engineers  and  fire  wardens,  under  the  direction  of  the  chief 
engineer, 

^'To  examine  into  the  condition  of  all  reoervoirs,  hydrants  and 
wells,  and  of  the  engines  and  all  other  fire  apparatus,  and  the  en- 
gine houses  owned  or  rented  by  the  village,  and  other  property  be- 
longing to  the  fire  department,  and  to  take  a  general  supervision 
and  care  of  the  same,  and  report  the  condition  of  the  same  through 
their  chief  to  the  trustees,  as  often  as  circumstances  shall  render 
it  necessary,  for  the  safe  keeping  and  proper  repair  of  all  such  prop- 
erty."   Act  of  Incorporation  and  Ordinances,  29,  30. 

Under  the  authority  of  its  charter,  as  amended,  and  by  vote  of 
the  village,  the  village  provided  for  a  supply  of  water  for  public 
and  private  use,  laid  water  pipes  through  the  streets  and  supplied 
them  with  hydrants  for  use  in  case  of  fire. 

The  declaration  in  this  case  sets  forth  the  authority  of  the  vil- 
lage to  "  construct,  maintain,  increase,  improve,  repair  and  keep 
in  repair  reservoirs,  aqueducts,  water-courses,  and  water  pipes  for 
public  and  private  uses  in  said  village; ''  and  counts  upon  an  injury 
to  the  female  plaintiff  by  reason  that  the  defendant  did  '^  care- 
lessly and  negligently  maintain,  amend  and  repair  said  aqueduct,, 
water  pipe  and  water-course,  and  carelessly  and  negligently  leave 
the  same  out  of  repair.'' 

The  facts,  so  far  as  material,  appear  to  be  that  a  certain  hydrant,, 
connected  with  the  aqueduct  pipe,  having  become  frozen,  one 
Davis,  who  was  first  assistant  engineer  of  the  fire  department,  act- 
ing under  the  direction  of  the  chief  engineer,  reported  its  condi-. 
tion  to  the  village  trustees  and  was  by  them  directed  to  thaw  out 
the  same  at  the  expense  of  the  village.  This  he  proceeded  to  do, 
using  for  the  purpose  the  steam  fire  engine  belonging  to  the  fire 
department,  and  the  aid  of  assistants,  all  being  paid  by  the  vil- 
lage for  their  services.  The  water  which  was  allowed  to  escape 
from  the  hydrant,  in  order  to  clear  it  of  broken  ice,  froze  in  the 
street,  and  the  female  plaintiff,  falling  thereon,  sustained  the 
injuries  complained  of.  It  further  appeared  that  the  water  works 
and  fire  department  are  distinct,  and  are  managed  by  different 
officers.  The  former  is  a  source  of  large  revenue,  paid  by  individ- 
uals for  the  use  of  the  water,  and  is  in  charge  of  water  commis- 
sioners who  defray  the  expenses  from  this  revenue,  the  works  being 
the  property  of  the  village;  the  latter  has  no  income,  but  is  a  source 
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of  expense  which  is  paid  by  the  village,  ander  the  general  authority 
iind  direction  of  the  board  of  trustees. 

The  evidence  having  been  closed,  the  defendant  moved  for  a  ver- 
•diet  on  the  grounds;  (1)  that  the  plaintiffs  upon  their  declaration 
<$ould  not  recover;  (2)  that  there  was  a  fatal  variance  between  the 
proof  and  the  declaration;  and  (3)  that  whatever  act  was  done  was 
done  by  the  fire  department  of  said  village,  for  the  acts  of  which  the 
village  was  not  liable.  The  court  overruled  this  motion  so  far  as  to 
submit  the  question  of  negligence  to  the  jury,  and  if  negligence  was 
found,  the  amount  of  damages.  The  jury  failing  to  agree,  the 
<iourt  thereupon  directed  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted,  as  also  to  the  overruling  of  their  motion  to  aet 
aside  the  verdict  and  for  a  new  triaL  Upon  these  exceptions  the 
case  comes  to  this  court. 

[Omitting  the  second  point.] 

We  therefore  come  to  the  question  raised  by  the  first  and  third 
grounds  of  the  motion,  namely,  whether  or  not  the  defendant  is 
liable  in  this  action.  In  considering  this  the  state  of  the  case,  of 
course,  requires  that  we  treat  as  established  the  plaintiff's  allegation 
that  the  repairing  or  thawing  out  of  the  hydrant  was  done  in  a 
careless  and  negligent  manner. 

The  question  of  the  liability  of  qttasi  corporations  for  the  negli- 
gence, non-feasance  or  misfeasance  of  the  officers  and  agents 
through  whose  instrumentality  their  various  functions  are  per- 
formed  is  one  of  some  difficulty  and  delicacy,  and  is  obscured  by  a 
great  number  of  decisions,  particularly  in  this  country,  which  are  at 
least  apparently  conflicting  and  irreconcilable.  This  conflict  how- 
ever will  be  found  due,  upon  closer  examination,  not  so  much  to 
any  ambiguity  in  the  legal  principles  which  it  is  our  duty  under 
the  system  of  jurisprudence  which  obtains  in  this  State  to  apply,  as 
to  the  fact  that  while  some  courts  have  followed  the  doctrines  of 
the  common  law,  others  have  leaned  more  to  the  civil  law  ;  or  else 
their  decisions  have  been  based  on  statutory  provisions,  or  some 
analogy  to  the  local  organic  law  or  custom. 

At  common  law  it  has  been  a  settled  principle  ever  since  the  lead- 
ing case  of  Russell  v.  Men  of  Devon,  2  T.  R.  667,  decided  by  Lord 
Kbnyon  in  1788,  that  an  individual  cannot  sustain  an  action  against 
u  political  subdivision  of  the  Sttite  based  u])on  the  misconduct  or 
non-feasance  of  public  officers.  The  reasons  assigned  in  the  earlier 
cases  were  that  the  maxim  which  declares  it  better  for  the  individual 
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to  suffer  than  for  the  public  to  be  inconyenienced,  is  stronger  tha^ 
the  other  principle,  that  for  every  injury  the  law  gives  a  remedy^ 
and  that  the  plaintiff  might  levy  his  execution  upon  the  property 
of  any  individual  inhabitant — the  organization  having  no  fund 
legally  applicable  to  its  payment — thus  giving  rise  to  a  multiplicity 
of  actions  to  enforce  contribution  and  great  public  annoyance.  But 
the  moi*e  modern  and  broader  ground  is  said  to  be  that  these  quasi 
corporations  are  mere  instrumentalities  for  the  administration  of 
public  government  and  the  collection  and  disbursement  of  publi<) 
moneys,  raised  by  taxation  for  public  uses,  and  which  cannot  lawr 
fully  be  applied  to  the  liquidation  of  damages  caused  by  wrongful 
acts  of  their  officers.  Riddle  v.  ProprietorSy  7  Mass.  187  ;  Motoer 
V.  LeicesieTj  9  id.  247  ;  6  Am,  Dec.  63  ;  Coolidge  v.  Brookline,  114 
Mass.  696  ;  Comers  v.  MighelSy  7  Ohio  St.  109 ;  Duncan  v.  Findlater, 
McL.  &  R  911. 

This  rule  of  exemption  extends  necessarily  to  municipal  corpora- 
tions so  far  as  the  reason  of  it  applies,  and  that  is  so  far  as  the  acta 
done  are  governmental  and  political  in  their  character  and  solely  for 
the  public  benefit  and  protection  ;  or  the  negligence  or  non-feasance 
are  in  respect  of  the  same  matters.  Instances  of  this  non-liability  may 
be  found  in  2  Thompson  on  Negligence,  731,  and  in  numerous  cases. 
The  immunity  goes  a  step  farther  and  protects  such  corporations  in  a 
total  neglect  to  perform  certain  functions  which  are  concedcdly  for 
the  public  benefit  and  convenience.  No  action  can  be  maintained 
against  a  municipal  corporation  by  an  individual,  no  matter  ho^ 
great  an  injury  he  might  be  able  to  show,  for  the  neglect  to  build 
sewers  or  waterworks,  or  for  defects  or  insufficiencies  in  the  plans 
adopted  for  these  or  other  public  improvements;  and  this  is  upon 
the  ground  that  in  such  matters  the  corporation  is  discharging  a 
legislative  or  quasi  judicial  function,  and  its  action  is  not  review- 
able by  the  law  courts.  If  the  plan  adopted  for  the  construction  of 
such  public  works  is  not  necessarily  injurious  or  dangerous  to  pri- 
vate interests,  and  is  executed  with  reasonable  skill  and  prudence, 
the  protection  against  liability  is  absolute.  Larmng  v.  Toolan,  37 
Mich.  152;  35  id.  296;  34  id.  25;  Mmrifield  v.  Worcester,  110  .>fas8. 
216;  8.  C,  14  Am.  Bep.  592;  104  Mass.  15;  4  Allen,  41;  6  Gray, 
646;  13  id.  194;  Van  Pelt  v.  Davenport^  42  Iowa,  308;  s.  c,  20 
Am.  Sep.  622;  Carr  v.  Northern  Liberties,  35  Penn.  St.  324.  And 
the  same  rule  applies  to  the  action  of  municipal  corporations  in 
changing  or  grading  their  streets.     2  Dill.  Mun.  Corp.,  §g  781,  798; 
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Shearm.  &  Bedf.  Neg.,  §  370;  2  Thomp.  Neg.  747;  Milk  Em.  Dom^ 
§195;  Perry  v.  Worcester,  6  Gray,  540;  CUt/  of  SIuitoneeiow?i  v. 
Jliason,  82  111.  337;  s.  c,  25  Am.  Bep.  321;  Scovil  y.  Oeddings,  7 
Ohio,  562;  Hickox  t.  Cleveland,  8  id.  543. 

When  however  municipal  corporations  are  not  in  the  exercise  of 
their  purely  governmental  functions  for  the  sole  and  immediate 
benefit  of  (he  public,  but  are  exercising,  as  corporations,  private 
fntnchisc  powers  and  privileges,  which  belong  to  them  for  their 
immediate  corporate  benefit,  or  dealing  with  property  held  by  them 
for  their  corporate  advantage,  gain  or  emolument,  though  inuring 
ultimately  to  the  benefit  of  the  general  public,  then  they  become 
liable  for  negligent  exercise  of  such  powers  precisely  as  are  indi- 
viduals.    Hill  v.  Boston,  123  Mass.  344;  102  id.  499;  s.  c,  23  Am. 
Rep.  332;  Eastman  v.  Meredith,  36  N.  11.  234;  Providence  v.  C/app, 
17  How.  161.     So  of  the  construction  and  maintenance  of  water- 
works:   Murphy  v.  Lowell,  124  Mass.  564;  122  id.  344;  s.  c,  23 
Am.  Rep.  332,  102  Mass.  489;  City  of  Dayton  v.  Pease,  4  Ohio  St. 
80;  Oibson  v.  Preston,  L.  R,  5  Q.  B.  219;  SoutJwoat  v.  Stanley,  1 
Hurlst  &  N.  247;  2  id.  204;  4  id.  67;  of  ditches  or  drains:  Chicago 
V.  Latiglass,  52  III  256;   s.   c,  4  Am.  Rep.  603;  44  IlL  295;  of 
bridges  or  culverts,  and  in  respect  of  structures  which  may  obstruct 
the  flow  of  natural  water-courses  and  of  the  pollution  of   them 
by  sewage  and  the  like:  Hill  v.  Boston,  supra,  Wheeler  v.  Worceif- 
ier,  10  Allen,  591;  4  id.  41;  Parker  v.  Lowell,  11  Gray,  353;  Con- 
rad V.  Ithaca,  16   N.   Y.   158;   Merrifield  v.    Worcester,   svpra; 
Hazeltine  v.  Case,  46  Wis.   391;   s.  c,  32  Am.  Rep.  715;  High 
Waterc.  96;  Wood  Nuis.,  §  688;  and  public  works  and  improve- 
ments generally:  Lyme  Regis  v.  Henley,  3  B.  &  Ad.  77;  Nebraska 
City  V.  Campbell,  2  Black,  590;  1  id.  39;  Dayton  v.  Pease,  4  Ohio 
St.  80;  Bigelow  v.  Randolph,  14  Gray,  543;    Child  v.  Boston,  4 
Allen,  41.     This  rule  has  been  held  to  apply  to  the  discharge  of 
sewage  or  other  noxious  substances  in  such  manner  as  to  pollute 
the  surface  water  and  damage  the  property  of  individuals.     Winn 
V.  Rutland,  52  Vt.  481;  Gale  Eas.  3u8;  Merrifield  v.  Lombard,  13 
Allen,  16;  Johnson  v.  Jordan,  2  Mete.  234;  and  if  a  plan  adopted 
for  public  works  must  necessarily  cause  injury  or  peril  to  private 
persons  or  property,  though  executed  with  due  care  and  skill,  the 
law  regards  the  execution  of  such  a  plan  as  negligence.     2  Thomp. 
Neg.  742;  Haskell  v.  New  Bedford,  108  Mass.  208;  30  Ind.  235; 
55  Mich.  296;  33  Ala.  116;  3  N.  Y.  403. 
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The  case  at  bar  is  grounded  solely  upon  the  application  of  the 
doctrine  of  reapofideat  superiary  and  can  be  maintained  only  by 
establishing  the  relation  of  master  and  servant,  and  the  further 
proposition  that  the  acts  done  were  of  such  a  character  that  for 
a  negligent  doing  of  them  the  village  can  be  made  liable.  The 
acts  done  were  done  by  and  under  the  direction  of  the  officers  of 
the  fire  department  and  in  pursuance  of  the  duty  imposed  upon 
them  by  section  4  of  the  ordinance  establishing  a  fire  department 
**  to  examine  into  the  condition  of  all  reservoii*s,  hydrants  and 
wells  and  of  the  engines  and  all  other  fire  apparatus,  ♦  *  ♦ 
and  to  take  a  general  supervision  and  care  of  the  same."  They 
jicrformed  a  further  duty  prescribed  by  that  section  in  reporting 
the  condition  of  these  hydrants  to  the  trustees,  and  were  by  said 
trustees  directed  to  go  on  and  thaw  them  out,  and  informed  that 
the  village  would  pay  the  expense  of  so  doing.  The  question  of 
])aymeut  seems  to  be  about  all  that  the  trustees  have  to  do  with 
•auch  matters,  under  the  charter  and  ordinances.  It  was  the  duty 
of  the  fire  department  officers  to  perform  the  service,  if  it  was 
necessary  ;  and  neither  this  duty  nor  the  mode  of  its  performance 
could  be  a£fected  in  one  way  or  another  by  the  fact  that  payment 
of  the  expenst.  was  assured  by  the  officers  through  whom  all  the 
•expenses  of  the  fire  department  must  be  paid.  The  propriety  and 
necessity  of  thawing  out  the  hydrants  is  not  disputed  ;  and  put- 
ting them  in  condition  for  effective  service  in  case  of  a  fire,  which 
was  liable  to  occur  at  any  moment,  was  not  only  directly  in  the 
line  of  duty  prescribed  by  the  ordinance  just  quoted,  but  also  as 
important  a  part  of  the  general  duty  to  protect  from  and  extin- 
guish fires,  as  would  be  the  laying  of  hose  or  hauling  of  fire  appa- 
ratus while  a  conflagration  was  in  actual  progress. 

The  fire  department  and  its  service  are  of  no  benefit  or  profit 
to  the  village  in  its  corporate  capacity.  They  are  not  a  source 
of  income  or  profit  to  the  village,  but  of  expense,  which  is  ]>aid 
—  not  out  of  any  special  receipts  or  fund,  nor  defrayed,  even  in 
part,  by  assessment  upon  particular  persons  or  classes  benefited, 
iis  in  case  of  sewers  or  waterworks  —  but  from  the  general  fund 
raised  by  taxation  of  all  the  inhabitnnts.  The  benefit  accrues, 
not  in  any  sense  to  the  corporation,  as  such,  but  directly  to  the 
public ;  and  the  members  or  employees  of  the  department, 
whether  acting  as  an  inde})endent  though  subordinate  organiza- 
tion, or  under  the  direct  authority  of  the  general  officers  of  the 
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corporation,  are,  while  acting  in  the  line  of  duty  prescribed  for 
them,  not  agents  of  the  corporation  in  the  sense  which  renders  it 
liable  for  their  acts,  but  are  m  the  discharge  of  an  official  duty  as 
public  officers.  To  such  it  is  held  in  many  cases  that  the  doctrine 
of  retpcnideat  superior  does  not  apply,  and  for  their  acts  no  lia- 
bility can  be  imposed  upon  the  corporation  except  by  statute 
Dill.  Mun.  Corp.  (1st  ed.),  §  774  ;  ffafford  v.  New  Bedford^  16 
Gray,  297  ;  Fisher  t.  Boston^  104  Mass.  87  ;  s.  c. ,  6  Am.  Rep.  196 
Maxmilian  v.  Mayor ,  62  N.  Y.  160 ;  s.  c. ,  20  Am.  Rep.  468 
Smith  V.  Rochester y  76  N.  Y  .513;  Jewett  v.  New  Haven,  38  Conn.  368 
8.  c,  9  Am.  Rep.  382  ;  Ogg  v.  Lansing,  35  Iowa,  495;  s.  c.,14  Am 
Rep.  499  ;  Field  v.  Des  Moines,  39  Iowa,  575  ;  s.  c,  17  Am.  Rep.  46 
Seller  v.  Sedalia,  53  Mo.  159 ;  s.  o.,  14  Am.  Rep.  444 ;  Howard  v. 
San  FranciscOy  51  Gal.  52. 

In  the  recent  case  of  Wilcox  v.  City  of  Chicago,  107  111.  334 ; 
s.  c,  47  Am.  Rep.  434,  which  was  an  action  for  damages  sustained 
by  the  plaintiff  by  reason  of  a  collision  between  his  carriage  and  a 
hook  and  ladder  wagon,  while  in  service  at  a  fire,  it  was  strongly 
urged  that  the  city  having  voluntarily  undertaken  to  organize  a 
fire  department,  which  was  under  its  full  control,  it  was  unlike  the 
case  of  a  compulsory  legislative  requirement,  and  the  doctrine  of 
respondeat  superior  applied.  But  the  court  held  otherwise^ 
upon  the  grounds  above  indicated,  and  upon  the  further,  and  in 
itself,  as  it  seems  to  us,  unanswerable  ground  of  public  policy 
and  necessity.  Judge  Walker,  m  delivering  the  opinion  of  the 
court,  thus  tersely  and  forcibly  states  these  reasons  :  "If  liable 
for  neglect  in  this  case  the  city  must  be  held  bable  for  eveiy 
neglect  of  that  department,  and  every  employee  connected  with 
it,  when  acting  within  the  line  of  duty.  It  would  subject  the 
city  to  the  opinions  of  witnesses  and  jurors  whether  sufficient 
dispatch  was  used  m  reaching  the  fire  after  the  alarm  was  given  ; 
whether  the  employees  had  used  the  requsite  skill  for  its  extin- 
guishment ;  whether  a  sufficient  force  had  been  provided  to  secure 
safety ;  whether  the  city  had  provided  proper  engines  and  other 
appliances  to  answer  the  demands  of  the  hazard  of  fire  m  tht'  city  ; 
and  many  other  things  might  be  named  that  would  form  the  sub- 
ject of  legal  controversy.  To  permit  recoveries  to  be  had  for  all 
such  and  other  acts  would  virtually  render  the  city  an  insurer  of 
every  person's  property  within  the  limits  of  its  jurisdiction.  ♦  ♦  • 
To  allow  recoveries  for  the  negligence  of  the  fire  department  would 
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almost  certainly  subject  property  holders  to  as  great,  if  not  greater, 
bnrdens  than  are  suffered  from  the  (Inrnages  by  fire.  Sound  public 
j)olicy  would  forbid  it,  if  it  was  not  prohibited  by  authority." 

If  the  defendant  were  held  liable  in  this  case,  it  would  be 
impossible  to  avoid  a  similar  conclusion  in  case  of  a  negligent  or 
careless  act  in  putting  the  hydrants  in  order  for  efficiency,  or  in 
the  use  or  repair  of  any  of  the  fire  apparatus,  or  indeed  any  neg- 
ligence or  carelessness  of  firemen  while  in  active  senice  at  a  fire ; 
and  that  would  be  a  state  of  law  which  it  must  readily  be  seen  cities 
and  villages  could  not  live  under.  It  would  make  them  virtually 
insurers  of  all  property  within  their  limits,  and  of  their  citizens, 
not  only  against  damage  by  fire,  but  against  all  injuries  to  persons 
or  property  by  reason  of  the  efforts  used  to  stay  or  extinguish  fires, 
provided  any  negligence  or  want  of  due  care  and  skill  could  be 
established  to  the  satisfaction  of  a  jury. 

We  find  no  error,  and  the  judgment  of  the  County  Court  is 
affirmed. 

NoTR  BT  BoTCB,  C.  J. — Since  the  above  opinion  was  written  my  attention 
has  been  called  to  the  case  of  Edgerly  v.  Concord,  59  N.  H.*  The  action 
was  broaght  to  recover  damages  occasioned  by  a  defective  highway.  It 
appeared  that  the  mayor  and  city  council  were  engaged  in  testing  the  force 
and  capacity  of  a  hydrant  at  the  intersection  of  two  streets,  and  that  the  hose 
and  hydrant  were  in  the  hands  of  members  of  the  fire  department,  and  water 
was  being  thrown  under  direction  of  the  mayor  upon  buildings  in  the  vicinity. 
It  was  so  thrown  tliat  it  frightened  the  plaintiff*s  horse,  and  iu  consequence  of 
the  fright  the  plaintiff  was  thrown  from  his  carriage  and  injured.  The  de- 
fendant moved  for  a  non-suit,  which  was  denied.  The  Supreme  Ck>urt  held 
that  the  motion  should  have  been  granted.  Chief  Justice  Dob,  in  the  opinion, 
says  that  the  experiment  was  the  proper  work  of  the  fire  department,  like  the 
trial  of  a  steam  fire  engine,  hose  cart  or  other  fire  extingnishlng  apparatus. 
Bach  an  experiment  might  not  be  judiciously  postponed  until  the  neighborhood 
was  on  fire. 

•Page  7a. 
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McCloskey  v.  Gleason. 

(66yt.8M.) 

Exeeutar  and  admifiitircUor  —  UabUUiff^r  dtfavU  ofutgenl 

An  admiuistrator  is  liable  for  the  loss  of  the  proceeds  of  a  note,  caused  bj  the 
misappropriation  of  his  collecting  agent,  nnless  he  shows  that  the  employ- 
ment  was  necessary,  of  the  usual  accredited  character  that  there  was  no  delay 
in  endeavoring  to  recover  from  the  agent,  and  that  the  administTator  gener- 
ally exercised  the  diligence  and  care  of  a  prudent  man 


B 


ILL  for  accounting,  etc.     The  opinion  states  the  case. 


i^.  G.  ShurtUffy  for  defendant. 

J,  A,  d  Geo,  W.  Wingy  for  orators. 

Boss,   J.     [Omitting  other  questions.]     Another  contention  is 
whether  the  defendant  is  to  account  for  the  $1,000  lost  through  Dr. 
Richardson.     The  main  facts  bearing  upon  this  contention  are  that 
Dr.  Richardson  formerly  resided  at  Montpelier  and  wsis  a  man  of 
good  repute,  both  financially  and  as  a  man ;  that  he  was  named  by 
the  tesbitor  as  his  executor  and  duly  qualified  and  acted  for  several 
years,  but  removed  to  Winona,  Minnesota,  whereupon  he  resigned 
and  the  defendant  was  appointed  administrator  de  bonis.     When  he 
settled  his  account  he  passed  over  to  the  defendant  a  note  for  $1,900 
secured  by  mortgage  on  land  near  Winona.     This  was  in  December 
1867,   and   the  note  matured  May  20,  1870.     The  defendant,  at 
once  upon  receiving  it,  placed  the  note  in  the  hands  of  Dr.  Richard- 
son for  collection.    The  money  due  thereon  was  paid  to  him  at  the 
maturity  of  the  note.     In  the  August  following  Dr.  Richardson  sent 
the  defendant  the  amount  collected  by  him  except  $1,000,  for  which 
ho  offered  to  give  to  the  defendant  a  good  note  secured  by  mortgage 
bearing  twelve  per  cent  interest.     The  defendant  declined  the  note, 
asked  for  payment,  preferring  to  invest  the  $1,000  east.     In  August 
1872,  the  defendant    consulted  Joseph  A.  Prentiss,  a  lawyer  at 
Winona,  who  advised  him  that  he  considered  Dr.  Richardson  good, 
but  that  he  had  his  property  locked  up  in  real  estate  which  was  not 
tlien  salable,  and  advised  against  bnnging  a  suit.     He  also  con- 
sulted H.  D.  Morse,  a  business  man  of  Winona,  in  January  1874, 
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and  sought  to  collect  the  $1^000  through  him.  He  replied  that  he 
looked  upon  Dr.  Richardson  as  responsible,  and  that  he  thought  the 
claim  could  be  collected  in  time  without  suits  or  costs;  and  in  a  sub- 
sequent letter  doubted  if  the  doctor  could  give  satisfactory  security, 
and  asked  for  further  mstructions.  Dr.  Richardson  died  in  the 
summer  of  1874.  The  claim  was  proved  against  his  estate,  but 
nothing  receiyed  thereon.  The  defendant  also  received  in  1873  two 
letters  from  Dr.  Richardson,  in  which  he  promises  to  pay  as  soon  as 
he  could,  and  states  that  he  has  a  large  amount  of  real  estate,  which 
was  slowly  appreciating,  but  that  money  was  tight  and  it  was  difficult 
to  realize  upon  it ;  and  in  the  last  letter  he  states  that  he  had  been 
Bending  money  east  to  parties  whose  needs  seemed  to  him  to  be 
greater  than  the  Carpenter  estate,  but  that  times  were  looking  better, 
and  that  he  should  begin  in  September  to  send  him  money  monthly 
as  he  made  collections.  This  letter  is  dated  August  25,  1873. 
These  letters  were  put  in  evidence  by  defendant.  On  this  contention 
the  masters  say :  ^'  We  find  that  Gleason  in  the  matter  of  the  col- 
lection of  the  $1,900  note,  and  that  part  thereof  that  was  finally 
lost,  acted  in  good  faith,  and  on  his  best  judgment,  and  with 
ordinary  care  and  prudence." 

On  these  facts,  has  the  defendant  legally  accounted  for  the  $1,000 
or  shown  that  it  was  lost  without  his  fault  ?  He  insists  that  the 
burden  is  upon  the  orator,  to  show  that  the  loss  was  occasioned  by 
his  fault.  As  a  general  proposition  this  is  true.  They  show  that 
he  received  a  good  note  secured  by  mortgage,  which  was  paid  at 
maturity  to  him  or  his  agent.  Showing  this  it  is  incumbent  on 
the  defendant  to  give  a  legal  excuse  for  not  having  the  money  re- 
ceived on  the  note  ;  in  other  words  to  account  for  the  note  and  the 
money  collected  thereon.  His  excuse  in  substance  is  that  nearly 
three  years  before  it  was  due  he  gave  the  note  to  Dr.  Richardson  for 
collection  ;  that  he  collected  it  and  appropriated  $1,000  of  it  to  his 
own  use,  without  the  consent  and  against  the  will  of  the  defendant; 
and  that  he  continued  so  to  hold  it  for  more  than  four  years  with- 
out suit,  and  so  far  as  is  found,  without  any  special  effort  to  recovei 
it  except  by  writing  an  occasional  letter,  until  Mr.  Prentiss  was  ap- 
plied to  in  August,  1872.  It  is  not  found  nor  shown  that  he  was 
authorized  to  enforce  collection.  It  is  found  that  the  defendant 
sought  to  collect  the  $1,000  by  Mr.  Morse  early  in  1874.  It  is  con- 
tended that  the  finding  of  the  masters,  that  the  defendant  ''acted  in 
j^ood  faith  and  on  his  best  judgment  and  with  ordinary  care  and 
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pradenoe/^  is  a  legal  exouBe.  But  we  apprehend  that  lying  back  of 
th  j^  finding  are  the  qnestions  when  and  under  what  circumstances  an 
executor  or  administrator  may  properly  part  with  properly  or  evi- 
dences of  property  of  the  estate  ?  And  how  far  and  when  is  he 
responsible  for  the  default  or  misfeasance  of  the  person  to  whom  he 
intrusts  a  portion  of  the  property  of  the  estate  for  a  particular  pur- 
pose ?  The  answer  to  be  given  to  these  questions  is  important  to 
the  defendant^  to  the  orators,  to  trustees  and  cestuts  que  trust  gener* 
ally.  So  far  as  we  are  aware  they  are  now  first  presented  for  the  de* 
oision  of  this  court  We  have  endeavored  to  give  them  the  caref  al 
consideration  which  their  importance  deserves.  The  defendant  held 
this  debt  to  collect  for  the  estate  when  due.  Persons  undertaking  to 
collect  debts,  as  a  general  proposition  are  responsible  for  the  negli- 
gence, misdoings  and  defaults  of  their  agents  or  attorneys,  in  making 
the  collection  and  paying  over  the  money.  Whart.  Neg.,  §§  532,  n.  6^ 
753,  n.  3;  Whart.  Agen.,  §§  275, 276, 544,  n.  6;  Floyd  v.  Hangle,  3  Atk. 
568;  Whitney  T.  Mer.  U.  Ex.  Oo.y  104 Mass.  152;  Am.  Ex.  Go.  v.  Haisey 
21  Ind.  4;  Riddle  v.  Hoffman's  Ex.,  3  P.  &  W.  (Penn.)  224;  Simmans 
V.  Rosp^  31  Beav.  1;  Bradstreetr.  Everson,  72  Penn.  St.  124 ;  s.  c,  13 
Am.  Rep.  665,  and  cases  cited  in  the  opinion  by  Agnbw,  J.  He  clearly 
shows  that  collection  agencies  and  attorneys  who  recei  ve  a  debt  for  col- 
lection, and  who  intrust  the  collection  thereof  to  a  sub-agent  or 
iiuother  attorney  are  responsible  for  the  misapplication  of  the  money 
collected  by  such  sub-agent  or  other  attorney.  A  distinction  is  made 
in  the  cases  between  receivin.i^  a  debt  for  collection  and  receiving 
it  to  forward  for  collection.  In  the  latter  case  he  is  not  responsible, 
if  he  has  used  due  diligence,  care  and  prudence  in  selecting  a  reli- 
able, skillful  and  responsible  sub-agent  or  other  attorney  to  whom 
he  forwards  the  claim  for  collection.  But  he  must,  to  exonerate 
himself,  exercise  this  degree  of  diligence,  care  and  prudence  in 
making  the  selection  at  the  time  he  forwards  the  claim.  1  Peny 
on  Trusts,  states  the  same  doctrine  as  applicable  to  trustees  and 
executors,  §  441.  "  But  if  a  trustee  employs  an  agent  and  the  agent 
steals  or  appropriates  the  property  intrusted  to  him,  the  trustee 
will  be  held  responsible ;  that  is,  the  trustee  is  not  responsible  for 
the  crimes  of  strangers,  but  is  responsible  for  the  criminal  acts  of 
agents  employed  by  him  about  the  trust  fund."  Bostoch  v.  Floyer, 
L.  R.,  1  Eq.  28 ;  Hapgood  v.  Perkin,  L.  R.,  11  Eq.  74 ;  Eaves  v. 
Hiakson,  30  Beav.  136. 

Sec.  444.     *    *    *     "Or  if  they  (trustees)  place  their  papers 
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and  reccipta  in  the  hands  of  thoir  solicitor,  so  that  he  cuii  receive 
their  money,  and  misapply  it  {Ghost  v.  Waller,  9  Bear.  497;  RotV" 
Jntid  V.  WWierden,  3  Macn.  &  O.  568),  or  if  the  money  is  so  paid 
into  bank  that  it  may  be  drawn  out  upon  the  check  of  one  trustee 
»nd  misiipplied,  ♦  ♦  *  or  if  the  money  is  left  improperly,  or 
unadvisedly  in  the  hands  of  a  co-executor  or  co-trustee  so  that  he 
has  an  opportunity  to  misapply  it;  all  the  trustees  will  be  responsi- 
ble for  any  loss  that  may  occur  to  the  trust  fund  {Langford  v.  Oas- 
coyne,  11  Ves.  333,  252;  Undertaood  v.  Stevens,  1  Mer.  712;  Hardy 
V.  Met.  Land  Co.,  L.  R.,  7  Gh.  App.  429),  so  trustees  are  liable  for 
the  attorneys  and  solicitors  whom  they  employ." 

Sec.  463.  ''  Tmstees  must  personally  sec  to  it  that  the  security  is 
forthcoming  upon  parting  with  the  money  ;  as  when  they  allowed 
their  solicitor  to  receive  the  money  upon  representation  that  the 
mortgage  was  ready,  and  there  was  no  mortgage,  and  the  solicitor  mis- 
applied the  money  tlie  trustees  were  held  liable  to  make  up  the  loss 
{Rowland  v.  Wifherden,  3  Macn.  A;  O.  568;  Banbfiry  v.  Kirhlandy 
3  Sim.  266;  Broadhurst  v.  Balguy,  1  Y.  &  C.  16;  Ghost  v.  Waller, 
9  Beav.  497;  13  id.  336),  when  money  is  paid  in  to  a  banker  or  broker 
for  inyestment,  the  trustees  must  see  that  the  investment  is  made 
at  once  and  the  securities  tiiken  in  proper  form,  or  they  wiU  be  lia- 
ble for  any  loss  that  may  happen  {Challe7i  v.  Shtppam,  4  Hare, 
555;  13  Beav.  330),  or  when  money  is  suffered  to  remain  in  the 
hands  of  third  persons  unnecessarily  and  a  loss  happens,  the  trus- 
tees must  make  it  up." 

The  principles  thus  announced  are  supported  by  the  citation  of 
numerous  authorities,  as  shown  in  the  note.  A  brief  examination 
of  some  of  those  cited  will  show  more  clearly  the  grounds  and  ex- 
tent of  the  responsibility  of  trustees  for  the  negligence  and  misdo- 
ings of  their  solicitors. 

In  Ghost  y.  Waller,  9  Beav.  497,  by  a  marriage  settlement,  trus- 
tees held  property  with  power  to  sell  and  invest  the  proceeds  for 
certain  trusts  in  which  the  wife  finally  became  sole  cestui  que  trust. 
The  wife  and  trustee  joined  in  a  sale  of  the  estate  but  the  trustee 
alone  receipted  for  the  purchase-money.  He  handed  the  convey- 
ance to  the  solicitor  of  the  wife,  who  completed  the  sale,  and  received 
and  retained  the  purchase-money,  which  was  lost  by  his  subsequent 
bankruptcy.  Lord  Langdale,  miister  of  the  rolls,  says:  ^^  Gases 
of  this  kind,  where  the  court  hsis  to  determine  which  of  the  two 
innocent  parties  is  to  sustain  a  loss,  must  be  attended  with  great 
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hardahip."    *    •    *     ''Here  the  trastecB,  being  asked  to  execute 

the  oonyeyanee  and  sign  the  receipt,  did  it  aocordingly,  and  placed 

the  conveyance  in  the  hands  of  Osbaldston.     By  that  means  they 

enabled  him  to  receive  the  purchase-money."    *    *    *     ''I  am  of 

opinion  that  the  money  which  they  enabled  him  to  receive  was 

subject  to  such  trusts  as  might  arise  from  the  settlement,  and 

that  the  trustees  became  liable,  for  they  authorized  the  payment  of 

the  money  to  him,  instead  of  taking  possession  of  it  and  investing 

it  on  the  trust  of  the  settlement.'' 

Rowland  v.  Wtiherden,  3  Macn.  &  O.  568.  In  1838,  the  trustees 
sold  some  of  the  trust  property  and  paid  the  sum  realized  to  their 
solicitor  to  be  invested  on  mortgage.  He  used  the  money,  but  repre- 
sented he  had  made  the  investment,  and  paid  to  the  ceslui  que  trvst 
as  for  the  interest  received  on  the  investment  to  1847,  when  the 
trustees  first  learned  no  investment  had  been  made.  The  vice- 
chancellor  dismissed  the  bill.  Lord  Chancellor  Truro  reyened 
this  decision,  saying  :  ''As  to  the  liability  of  the  trustees  I  enter- 
tain no  doubt.  The  short  result  of  the  case  is,  that  the  trustees, 
instead  of  themselves  seeing  to  the  investment  of  the  trust  fund, 
delegated  that  duty  to  their  solicitor,  who  misapplied  the  money.*' 

Haribury  v.  Eirklandy  6  Eng.  Ch.  (3  Sim. )  265.  Trustees  in 
a  marriage  settlement  had  power  to  change  the  securities  with 
the  consent  of  the  wife.  On  her  application  two  of  the  trustees 
executed  a  power  of  attorney  to  the  third,  who  with  his  partners 
was  the  solicitor  of  the  wife,  authorizing  him  to  sell  some  stocks 
and  invest  the  proceeds  in  a  five  per  cent  mortgage,  which  he  rep- 
resented  he  had  an  opportunity  to  do.  The  co-trustees  gave  the  au- 
thority without  making  inquiry  into  the  matter.  The  third 
trustee,  solicitor  of  the  wife,  sold  the  stocks,  applied  the  proceeds 
to  his  own  use,  paid  the  interest  as  of  a  five  per  cent  mortgage  two 
or  three  years,  and  absconded.  His  co-trustees  were  held  liable, 
the  vice-chancellor  saying,  "  The  trustees  in  this  case  have  been 
guilty  of  most  culpable  negligence  "  on  the  ground  that  they  had 
trusted  to  the  representation  of  the  wife  and  the  absconding 
trustee  without  giving  their  personal  attention  to  the  mutter. 

Boatock  V.  Floyer,  L.  R.,  1  Eq.  26.  The  trustee,  having  trust 
funds  paid  in,  handed  them  to  his  solicitor  to  invest.  The  solicitor 
was  of  good  repute  and  large  practice,  and  amongst  many  other 
ofiices  held  that  of  steward  of  the  manor  of  Beverly  Water  Towns. 
He  professed  to  invest  the  sum  on  a  mortgage  of  certain  copyholds 
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of  that  manor,  and  handed  the  trustee  a  bundle  of  papers  which 
showed  the  inyestment,  complete  with  the  exception  of  the  receipt 
of  the  tenant  of  the  copyhold  estate  mortgaged,  for  the  money  ad- 
vanced. The  interest  was  paid  for  ten  years  to  the  cesiut  que  trust 
through  the  solicitor^  apparently,  but  really  by  him,  when  he  died. 
The  other  facts  appear  sufficiently  in  the  following  extract  from 
the  opinion,  by  Sir  J.  Bomilly,  M.  R.: 

''  The  case  is  too  clear  for  argument ;  the  liability  of  the  trustee 
is  a  matter  of  everyday  occurrence  in  the  court.  If  the  trustee 
had  handed  the  £400  to  his  solicitor,  and  he  had  not  invested  it  at 
all,  but  simply  retained  it  for  his  own  use,  there  could  be  no  doubt 
of  the  trustee's  liability.  It  was  argued  howeyer  that  the  criminal 
act  of  the  solicitor  made  a  difference.  Now  what  took  place  was 
this  :  the  solicitor,  being  steward  of  a  manor,  fabricated  (the  act 
did  not  amount  to  a  forgery)  a  surrender  of  actual  copyholds  by  an 
actual  tenant  on  the  rolls,  but  he  did  not  give  to  his  client  a  re- 
ceipt for  the  money,  to  secure  which  the  surrender  purported  to  be 
made,  and  on  reference  to  the  court  rolls,  the  whole  thing  is  found 
to  be  a  fiction."  *  *  ♦  <<  This  is  simply  the  case  of  a  per- 
son employing  his  servant  to  do  an  act  and  the  servant  deceiving 
him,  and  any  loss  so  occasioned  must  fall  on  the  employer,  and  not 
on  the  cestui  que  trust.  Of  two  innocent  persons  therefore  one  of 
whom  must  suffer  by  the  wrongful  act  of  the  solicitor,  the  loss 
must  fall  on  the  trustee  who  employed  him.  and  did  not  take  all 
the  precautions  he  might  hare  taken  against  being  deceived.  The 
fund  must  be  replaced  with  interest  at  four  per  cent."  Hapgood  v. 
PerJciny  L.  R,  11  Eq.  74. 

The  investment  was  made  by  the  solicitor  of  the  trustee  in  1857. 
He  had  an  abstract  of  the  mortgage  premises  to  1855.  He  did  not 
require  a  fresh  abstract,  but  trusted  to  the  statement  of  the  solicitor 
for  the  other  party,  that  no  mortgage  had  been  placed  upon  the 
premises  in  the  meantime. 

Lord  SoKiLLT,  M.  B.  ''This  case  involves  to  some  extent  a 
question  of  very  considerable  importance,  which  broadly  stated, 
and  without  qualification,  is  shortly  this  :  If  trustees  are  defrauded, 
and  by  reason  of  the  fraud  practiced  upon  them  lose  part  of  the 
trust  estate,  does  the  loss  fall  upon  them  or  upon  the  cestui  que 
trust  f  In  Eames  v.  Hickson,  I  held  that  if  a  person  obtained  trust 
property  from  trustees  by  means  of  forgery  the  loss  fell  on  them, 
and   not  on  the  cestui   que  trust.     Here  •  the  trustees  advanced 
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trust  money  on  a  property  sufficient  to  cover  the  mortgage,  if  it 
were  a  first  mortgage,  the  fact  of  the  existence  of  a  prior  mortgage 
was  carefully  concealed  from  them.  *  *  ♦  The  question  is,  on 
whom  does  the  loss  fall  ?  First,  it  is  material  to  consider  the  course 
pursued  by  the  solicitor  of  the  trustees.  It  is  true  his  conduct  is  not 
theirs,  but  he  is  appointed  by  them,  he  is  their  agent  for  the  man- 
agement of  the  affairs  of  the  trust,  and  if  he  misconducts  himself 
through  ignorance  or  negligence,  or  willfully,  he  is  answerable  to 
the  trustees,  and  they  cannot,  in  my  opinion,  throw  any  of  the  loss 
thereby  occasioned  upon  their  cestui  que  trust.  "  *  *  •*  \^ni 
trustees  are  bound  to  employ  competent  persons,  and  if  they  do 
not  the  loss  must  fall  upon  them."  *  *  ^  Withont  evidence  and 
without  inquiry  they  advance  the  money  at  once,  obtaining  only  a 
second  mortgage."  *  *  '^I  use  the  expression  'they  do  this,' 
because  it  is  exactly  the  same,  if  it  be  done  by  the  trustees  them- 
selves personally,  or  by  an  incompetent  or  negligent  agent.  They 
must  therefore  bear  the  loss,  and  npt  the  eestuts  que  trust  whom 
they  were  appointed  to  protect." 

These  cases  are  recognized  and  approved  in  2  Lead.  Oas.  Eq., 
part  2d,  pp.  1756,  1766,  1767. 

In  3  Will.  Ex.  (6th  Am.  ed. )  1921  (181 7),  the  learned  author  states 
the  same  doctrine.  He  says  :  ^*  Generally  speaking,  if  an  executor 
appoints  another  to  receive  the  money  of  his  testator,  and  he  reoeiv^os 
it,  it  is  the  same  thing  as  if  the  executor  himself  had  actually  re- 
ceived it,  and  will  be  assets  in  his  hands  ;  and  consequently  appoint- 
ing another  to  receive,  who  will  not  repay,  is  devastavit."  See  au- 
thorities cited  in  note  e.  There  are  two  authorities  in  that  note 
which  apparently  hold  that  an  administrator,  who  in  good  faith 
employs  an  agent  in  another  State  to  collect  a  debt  due  the  estate, 
will  not  be  held  for  the  appropriation  by  the  agent  of  the  funds 
collected  to  his  own  use.  The  case  Christy  v.  McBride^  2  111.  75, 
I  have  not  examined.  But  Ragner  v.  Pearsatt,  3  Johns.  Oh.  578, 
there  cited,  was  placed  by  Chancellor  Keih'  upon  the  peculiar  cir- 
cumstances of  the  case.  The  executor,  whose  estate  was  attempted 
to  be  holden  in  his  life-time,  placed  certain  claims  which  he  held  as 
such  executor  in  the  hands  of  an  attorney  for  collection.  The 
claims  were  good  and  well  secured.  Nothing  was  collected  during 
the  life  of  the  executor.  Some  years  after  the  attorney  collected 
aud  appropriated  tlie  money  to  his  own  use,  and  became  insolvent. 
Those  interested  in  tlie  estate  made  no  move  to  close  it,  until  long 
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after  the  misappropriation  by  the  attorney,  and  having  obtained 
judgment  against  the  attorney,  brought  the  bill  against  the  ex- 
ecntore  and  heirs  of  the  original  executor  twelve  years  after 
his  death.  As  the  loss  did  not  arise  during  the  life  of  tlie  exeentor, 
and  considering  the  delay  of  those  interested  in  the  estate,  in  mov- 
ing to  close  it  up,  the  learned  chancellor  held  that  the  executors 
and  heirs  of  the  original  executor  were  not  liable  for  the  default  of 
the  attorney.  This  decision  rests  upon  the  peculiar  facts  of  the 
case,  and  does  not  contravene  the  general  doctrine. 

The  leading  cases  in  Equity,  supra,  1758,  and  Williams  Ex.,  su- 
jfrn,  1923  (1819)  give  as  the  result  of  all  the  best  authorities  on  the 
subject  the  opinion  of  Lord  Oottekhah  in  Olough  v.  Bond^  3  Myl. 
t  (.*r.  496  ;  s.  c,  8  Sim.  594,  in  which  he  says  :  ''Although  a  per- 
sonal representative,  acting  strictly  within  the  line  of  his  duty,  and 
exorcising  reasonable  care  and  diligence,  will  not  be  responsible  for 
the  failure  or  depreciation  of  the  fund  in  which  any  part  of  the  es- 
tate may  be  invested,  or  for  the  insolvency  or  misconduct  of  any 
person  who  may  have  possessed  it ;  yet  if  that  line  of  duty  be  not 
stiictly  pursued,  and  any  part  of  the  property  be  invested  by  such  per- 
^onail  representative  in  funds  or  securities  not  authorized,  or  be  put 
within  the  control  of  persons  who  ought  not  to  be  intrusted  with  it, 
and  a  loss  be  thereby  eventually  sustained,  such  personal  representa^ 
tive  will  be  liable  to  make  it  good,  however  unexpected  may  be 
the  result,  however  little  likely  to  arise  from  the  course  adopted, 
and  however  ftec  such  conduct  may  be  from  any  improper  mo- 
tive. Thus  if  he  omit  to  sell  property,  when  it  ought  to  be 
sold,  and  it  be  afterward  lost,  without  any  fault  of  his,  he  is 
liable.  Philiips  v.  Phillips^  Free.  0.  0.  11.  Or  if  he  have  money 
due  upon  personal  security,  which,  though  good  at  the  time,  after- 
ward fails.  Powell  v.  Evans,  5  Ves.  839 ;  Tebbs  v.  Carpenter,  1 
Madd.  290.  And  the  case  is  stronger  if  he  be  himself  the  author 
of  the  improper  investment,  as  upon  personal  security  or  an  un- 
authorized fund.  Thus,  he  is  not  liable  upon  a  proper  investment 
in  the  three  per  cents  for  the  loss  occasioned  by  the  fluctuations  of 
that  fund.  Peai  v.  Crane,  2  Dick.  499,  n. ;  but  he  is  for  the  fluctua- 
tions of  any  unauthorized  fund.  Hancam  v.  Allen,  2  Dick.  498  ; 
Motae  v.  Earl  of  Dartmouth,  7  Ves.  137-150.  So  when  the  loss 
arises  from  the  dishonesty  or  failure  of  any  one  to  whom  the  pos- 
session of  part  of  the  estate  has  been  intrusted,  necessity,  which 
includes  the  regular  course  of  business  in  administering  the  pro])- 
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crty,  will  in  eqaitj  exonerate  the  personal  representative.  Bat  if, 
without  such  necessity,  lie  be  instrumental  in  giving  to  the  person 
failing  possession  of  any  part  of  the  property,  he  will  be  liable, 
although  the  person  possessing  it  be  a  co-executor,  or  bo-adminis- 
trator. Langford  v.  Gascoyne,  11  Ves.  333;  Shipbrooh  v.  Hinchin- 
brook^'xd..  252;   16  id.  477;  Underwood  v.  Stevens^  1  Mer.  712." 

These  decisions  and  annunciations  of  principles  are  but  a  fnller 
exemplification  of  what  is  set  forth  in  the  decisions  of  this  court, 
as  the  diligence,  care  and  prudence,  which  a  prudent  man  would 
exercise  under  like  circumstances.  Holmes  v.  B'ridgman^  37  Vt. 
28;  Spaulding  v.  Wakefield^s  Est,  53  id.  660;  Barmy  v.  Parsons^ 
54  id.  623;  8.  c,  41  Am.  Sep.  858.  They  require  the  personal 
attention,  and  active  intervention  of  an  executor  in  the  possession, 
protection,  security,  collection  and  management  of  the  estate.  The 
result  most  favorable  to  the  defendant  to  be  deduced  is  that  an 
executor  cannot  turn  the  discharge  of  any  of  his  duties  in  that  be- 
half over  to  third  persons,  except  from  actual  necessity,  without 
making  himself  liable  for  their  negligence,  misconduct  and  mis- 
application of  any  part  of  the  estate,  by  which  a  loss  results  to  the 
estate,  and  when  an  actual  necessity  arises  for  the  employment  of 
another,  he  is  bound  to  select  and  use  the  best  accredited  agencies, 
and  to  use  vigilance  and  prudence  in  selecting  the  agency  to  be 
used,  and  make  the  selection  at  the  time  the  necessity  arises.  When 
he  intrusts  the  discharge  of  any  of  these  duties  to  another,  in  case 
of  a  loss  arising  therefrom,  if  he  would  exonerate  himself,  he  takes 
the  burden  of  showing  the  existence  of  an  actual  necessity  for  em- 
ploying such  third  person  in  the  matters  of  the  trust,  and  that  he 
has  used  this  measure  of  vigilance,  care  and  prudence  in  making 
the  selection.  This  is  us  it  should  be.  He  is  selected  for  his  sup- 
posed fitness  for  a  careful  discharge  of  the  duties  of  the  trust,  and 
gives  security  therefor.  Without  showing  such  actual  necessity  and 
such  careful  selection,  he  cannot  be  heard  to  say,  *'I  turned  the 
discharge  of  a  part  of  my  duties  over  to  an  agent,  and  he  has  mis- 
applied the  funds,  or  they  have  been  lost  through  his  negligence." 
\Vithout  showing  such  actual  necessity  for  using  the  services  of 
another  and  such  care  in  his  selection,  such  agent  is  the  chosen 
iigcnt  of  the  executor  or  administrator,  his  hand  in  executing  the 
rnist,  answenible  to  him  alone,  and  he  is  answerable  over  to  the 
ostate  for  any  loss  sustained  by  the  employment.  There  would  be 
tio  safety  for  estates  upon  any  other  basis.     The  careful  inquiry  into 
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the  fitness  of  the  person  proposed,  his  selection  and  appointment 
and  the  requirement  of  security  for  the  faithful  discharge  of  the 
duties  of  the  appointment,  might  as  well  be  dispensed  with  if  he 
can,  at  pleasure,  turn  the  discharge  of  the  duties  over  to  agents 
and  attorneys,  and  shield  himself  from  responsibility  for  their 
misdeeds  and  negligence,  in  the  discharge  of  duties,  cast  by  the 
appointment  upon  him  personally.  Applying  these  principles  to 
the  facts  of  the  case  at  bar,  no  necessity  is  shown  for  intrusting 
the  collection  of  the  note,  which  was  good  and  well  secured,  to 
Dr.  Richardson  nearly  three  years  before  the  note  fell  due,  nor 
is  any  actual  necessity  shown  for  intrusting  it  to  any  one.  It  ia 
true,  the  debtor  and  security  were  in  Minnesota.  But  it  is  not 
shown  why  the  defendant  might  not  have  collected  the  note  him- 
self, and  if  not  himself,  through  the  usual  accredited  business 
agencies  of  banks  or  express  companies.  By  selecting  his  agent 
nearly  three  years  in  advance  of  any  occasion  to  use  him,  and 
parting  with  the  possession  of  the  note,  the  defendant  precluded 
a  careful  inquiry  into  the  financial  standing  and  fitness  of  Dr. 
Richardson  for  the  discharge  of  the  duty,  when  the  note  fell  due. 
In  this,  at  least,  there  was  a  departure  from  the  strict  line  of  his 
duty,  in  the  employment  of  some  one  other  than  the  usual  accred- 
ited business  agencies  to  make  the  collection  he  admitted.  The 
masters  have  made  no  finding  in  regard  to  whether  the  defendant 
used' due  diligence  to  recover  the  $1,000,  eventually  lost,  unless  in- 
cluded in  the  words  "  ordinary  care  iand  prudence.*'  We  do  not 
think  that  this  amounts  to  such  finding,  and  that  in  allowing  Dr. 
Richardson  to  hold  the  money,  in  defiance  of  right,  without  suit 
for  four  years,  and  for  two  years,  without  applying  to  any  one,  to 
aid  or  advise  him,  in  regard  to  the  circumstances  aiid  intentions  of 
Dr.  Richardson,  showed  any  such  activity  by  the  defendant,  in  at- 
tempting to  recover  the  tl,000,  as  amount  to  due  diligence.  The 
defendant  had  refused  Dr.  Richardson  as  a  debtor  and  his  proffered 
security.  He  decided  that  its  recovery  from  him  was  necessary. 
In  the  language  of  Mr.  Perry  in  his  work  on  Trusts,  vol.  1,  §  440, 
where  a  collection  is  necessary:  '^  It  is  not  enough  for  the  execu- 
tor to  apply  for  payment  through  an  attorney;  he  must  follow  tlie 
collection  actively  by  legal  proceedings,  unless  he  can  show  that  such 
proceeding  would  have  been  futile  and  vain."  He  has  not  shown, 
nor  have  the  masters  found  that  active  legal  proceedings  would 
have  failed  to  have  realized  the  money.     All  the  coninmnieutionii 
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from  Dr.  Richardson,  Mr.  Prentiss  and  Mr.  Morse  show  the  contrary. 
When  an  agent  uses  the  money  and  refuses  to  pay  it,  on  demand, 
without  asserting  any  right  in  himself  to  retain  it,  the  indications 
are  unfavorable  for  realization,  unless  most  active,  immediate 
measures  are  used,  for  its  recovery.  Delay  under  such  circnm- 
stances  is  negligence.  In  this  also  we  think  the  defendant  has 
failed  to  show  the  existence  of  any  such  state  of  facts  as  will  e^on-- 
enite  him  from  responsibility  for  the  loss. 

But  it  is  said,  in  argument  by  the  defendant's  counsel,  that  this 
court  is  not  inclined  to  hold  trustees  to  the  full  measure  of  liability 
established  by  the  courts  of  England,  and  by  most  of  the  State 
courts  of  last  resort,  and  in  evidence  of  this  contention  he  cites  the 
decision  of  this  court  in  Barney  v.  Parsons,  54  Vt.  623;  s.  c,  41  Am. 
Rep.  858.     While  under  the  circumstances  of  that  case,  the  defend- 
ant was  not  held  liable  because  he  loaned  a  small  amount  of  his 
ward's  money  on  personal  security,  the  learned  judge,  who  gave  the 
opinion,  gave  special  warning  that  it  was  not  intended  '*  to  abate  in 
the  least  from  the  strict  and  rigid  requirements  of  the  fiduciary  in 
regard  to  the  cestui  que  trust ;  or  impair  in  any  degree  the  protec- 
tion which  the  law  throws  about  him."    No  inclination  is  shown 
to  cut  loose  from  the  safeguards  and  well  settled  rules  which  have 
been  judicially  established  for  the  protection  of  trust  estates,  and  to 
launch  upon  the  open  sea  of  speculation  and  peculation  which  some 
trustees  and  their  agents  have  brought  to  the  management  of  trust 
property.    It  may  be  a  hardship,  in  this  case,  to  compel  the  defend- 
ant to  make  good  the  loss  incurred  through  his  agent.  Dr.  Richard- 
son, a  man,  who  is  shown  to  have  enjoyed  the  confidence  of  the 
testator  when  alive  ;  but  the  well-established  rules  governing  the 
management  of  trust  estates  cannot  be  relaxed  for  that  reason. 

The  decree  of  the  Court  of  Chancery  is  ^reversed  as  to  the  con- 
struction to  be  given  to  the  will  and  as  to  the  allowance  to  the  de- 
fendant for  services  in  caring  for  the  trust  property  which  he  inter- 
mingled with  his  own,  and  is  affirmed  in  other  respects.  The  cause 
is  remanded,  with  a  corresponding  mandate. 

Cause  remanded. 
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Pope  y.  Bubukgton  Sayings  Bakk. 

(M  Yt.  284.) 

Oift  —  iavings  bank  depa&U. 

B.  made  a  deposit  in  a  saYings  bank  in  tlie  name  of  0. ,  his  grandchild,  bat 
payable  to  himself,  and  took  a  deposit-book,  which  he  kept  and  oontrolled- 
He  drew  out  more  than  half  the  deposit,  and  afterward  had  the  first  entrj 
modified  so  that  the  deposit  was  payable  to  him  daring  his  life  &nd  after  his 
death  to  C.  In  his  will  previously  made  he  confirmed  all  gifts  made  or  to 
be  made  to  his  children.  There  was  no  other  evidence  of  any  trust.  The 
deposit  could  not  be  withdrawn  without  the  production  of  the  book.  C.  had 
no  knowledge  of  the  transaction.  HM,  neither  a  gift  nor  a  trust.  {8ee  note, 
p,  787.) 

ASSUMPSIT  by  Barlow's    executor.     The  opinion  shows  the- 
facts.     The  plaintiff  had  judgment  below. 

Roberts  A  RobertSy  for  claimant. 

Wm.  0.  Shaw^  for  plaintiff. 

A.  O,  Saffard,  for  heirs  of  Barlow. 

Veazet,  J.  I.  The  deposit  by  Barlow  in  the  name  of  Marion 
Gushing,  the  elaimant,  cannot  be  sustained  as  a  gift  inter  vivos. 
It  was  his  money,  and  although  deposited  in  her  name,  it  was 
made  payable  solely  to  himself  during  his  life,  he  retaining  the  pass- 
book and  having  absolute  control  of  the  deposit,  and  she  being 
neither  a  party  to,  nor  having  any  knowledge  of  the  transaction. 
Where  there  are  no  conditions  to  a  gift  an  acceptance  may  be  im- 
plied ;  but  a  delivery  is  an  indispensable  requisite  in  order  to  con- 
stitute a  completed  gift ;  and  as  a  general  rule  it  must  be  such  a 
delivery  as  terminates  the  donor's  possession  and  dominion  and 
control  of  the  article.  ^*  A  declaration  of  an  intention  to  give  is 
not  a  gift."  ''The  donor  must  be  divested  of,  and  the  donee 
invested  with  the  right  of  property."  Applbton,  0.  J.,  in 
Northrop  v.  Hale,  73  Me.  66.  '^  To  constitute  a  donation  inter  vivos 
there  must  be  a  gift,  absolute  and  irrevocable,  without  any  reference 
to  its  taking  effect  at  some  future  period.  The  donor  must  deliver 
the  property,  and  part  with  all  present  and  future  dominion  over 
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it"    SHePLeYy  C.  J.,  m  Dole  v.  LtncolUy  31  Me.  428  ;  Taylor  t. 
ffenry,  48  Md.  550 ;  &  c,  30  Am.  Rep.  486 ;  2  Kent  Com.  438. 

Di  this  State  and  some  others  this  rale  has  not  been  rigidly 
adhered  to  in  one  class  of  cases,  viz. :  Where  there  is  a  donation  of 
money  or  evidence  of  indebtedness,  like  notes  or  bonds,  and  the 
^ft  id  perfect  in  all  other  respects,  it  is  not  defeated  after  the 
decease  of  the  donor  by  a  right  resenred  to  recall  a  part  or  the 
whole  of  the  gift  during  his  life.  Such  a  reservation  is  regarded 
as  optional  and  personal  to  the  donor,  and  the  right  expires  with 
his  life,  and  if  not  exercised,  then  by  his  death  the  gift  is  freed 
from  the  condition  of  defeasance,  and  the  right  of  the  donor 
becomes  absolute.  It  is  not  strictly  a  modification  of  the  general 
rule  ;  because  it  is,  in  essence,  a  gift  in  trust,  absolute  and  com- 
plete in  respect  to  delivery,  but  providing,  as  in  all  cases  of  trust, 
what  the  trustee  shall  do  with  the  money.  The  provision  that  a 
part  or  the  whole  shall  be  subject  to  the  use  and  call  of  the  donor 
during  his  life  does  not  defeat  the  gift  as  to  the  part  which  remains 
at  his  decease.  The  donor  by  the  transfer  and  actual  delivery 
divests  himself  of  the  possession  and  title,  subject  only  to  be 
brought  back  into  his  estate  by  recall.  This  is  the  doctrine  of 
Blanchard  v.  Sheldon^  43  Vt.  612  ;  and  Barlow  v.  Loomis,  lately 
decided  in  the  U.  S.  Circuit  Gourt  of  this  district.  See  also  Davis 
v.  Ney,  125  Mass.  590 ;  s.  c,  28  Am.  Rep.  272.  Whether  under 
the  authority  of  these  cases  the  transaction  would  liave  constituted 
a  perfect  gift  inter  vivos,  if  Barlow  had  delivered  the  deposit-book 
to  this  claimant,  or  some  other  person  in  trust,  is  not  the  question 
in  the  case  at  bar.  Here  there  was  no  delivery  whatever.  If  the 
deposit  had  been  made  in  such  a  way  and  with  such  an  under- 
standing with  the  bank  as  to  place  it  beyond  recall  or  control  of 
Barlow,  then  the  transaction  might,  under  the  authority  of  Ho^oard 
V.  Savings  Baiik,  40  Vt.  597,  be  upheld  as  a  complete  gift,  not- 
withstanding Barlow  kept  the  deposit  book.  But  the  bill  of  excep- 
tions in  this  case  fails  to  bring  it  within  the  theory  upon  which 
that  case  was  decided. 

11.  Can  this  transaction  be  sustained  as  a  trust,  the  bank  being 
the  trustee  ?  This  depends,  first,  on  the  relation  between  a  de- 
positor in  a  savings  bank  and  the  bank.  Is  it  a  trust  relation  or  a 
d0bt  and  credit  relation  ?  In  a  certain  class  of  cases  involving  the 
question  whether  a  savings  bank  could  be  taxed  on  its  securities,  and 
others,  where  the  bank  had  become  insolvent,  and  its  business  was 
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being  closed  np  by  a  receiver,  and  questions  arose  between  the  rights 
of  depositors  and  creditors,  coarts  have  said,  that  as  the  design  of 
the  legislature  in  granting  the  charter  was  to  promote  industry  and 
frugality,  and  preserve  the  fruits  of  honest  toil  by  enabling  persons 
to  invest  in  a  safe  and  profitable  manner,  and  contemplated  no  bene- 
fit to  the  managers,  but  looked  only  to  the  security  and  advantage 
of  the  depositors,  a  trust  of  a  general  or  public  character  was  created. 
Stockton  V.  Mechanics^^  etc..  Bank,  32  N.  J.  Eq.  163.  is  an  illustra- 
tive case  of  this  kind.  Savings  banks  are  not  unfrequently  called 
trustees  in  this  class  of  cases  ;  but  I  find  no  case  where  it  is  held 
that  the  relation  of  the  bank  to  the  depositor  is  a  pure  trust  rela- 
tion; but  on  the  other  hand  it  was  lately  decided  in  People  v.  Sav- 
ings Institution,  92  N.  Y.  7,  that  the  primary  relation  of  a  de- 
positor in  a  savings  bank  to  the  corporation  is  that  of  creditor  and 
not  that  of  a  beneficiary  of  a  trust;  that  the  deposit  when  made 
becomes  the  property  of  the  corporation  ;  that  the  depositor  is  a 
creditor  for  the  amount  of  the  deposit,  which  the  corporation  be- 
comes liable  to  pay  according  to  the  terms  of  the  contract  under 
which  it  was  made;  that  there  is  nothing  like  a  private  trust  between 
the  corporation  or  its  trustees  and  the  depositors,  in  respect  to  the 
deposits.  In  Ide  v.  Pierce,  134  Mass.  260,  it  was  held  that  money, 
deposited  in  a  savings  bank,  unless  there  is  an  agreement  to  the  con- 
trary, becomes  the  property  of  the  bank,  and  the  bank  becomes  a 
debtor  therefor.  We  think  this  is  the  correct  view.  All  the  de- 
posits are  intermingled.  The  bank  handles  and  invests  them  in  its 
own  name  and  as  its  own  funds.  No  deposit  could  be  traced.  The 
recovery  of  a  deposit  by  a  depositor  would  be  by  suit  at  law,  as  in 
this  case,  not  by  bill  in  chancery  to  enforce  a  trust.  It  is  not  ap- 
parent what  advantage  could  accrue  to  depositors  from  a  trust  re- 
lation. The  managers  are  accountable  then  for  their  administra- 
tion as  trustees,  the  same  as  the  managers  or  directors  of  a  stock 
company  are  accountable  to  the  stockholders.  The  statute,  section 
3575  R.  L.,  provides  an  easy  method  of  making  a  deposit  a  trust 
for  another,  which  was  in  force  when  the  deposit  in  question  was 
made.  If  a  deposit  in  the  depositor's  name  does  not  create  a  trust 
relation,  no  more  would  that  relation  be  created  by  depositing  in 
another  person's  name,  or  making  it  payable  to  another's  order. 
The  claimant  therefore  cannot  stand  on  the  ground  that  the  bank 
became  a  trustee  when  the  deposit  was  made,  without  any  declara- 
tion of  trust. 
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III.  But  it  is  further  insisted  in  behalf  of  this  claimant,  that 
the  transaction  created  a  trust  between  her  and  Barlow;  that  is, 
that  the  latter  held  the  bank  pass-book  as  trustee  for  the  claimant. 

The  general  doctrine  is  now  settled  that  a  perfect  and  completed 
trust  is  valid  and  enforceable,  as  between  the  trustee  and  benefici- 
ary, although  purely  voluntary.  It  is  not  essential  that  the  bene- 
ficiary should  have  had  notice,  but  a  voluntary  trust  which  is  still 
executory,  incomplete,  imperfect,  or  promissory,  will  neither  be  en- 
forced nor  aided.  A  perfect  or  completed  trust  is  created  where  the 
donor  makes  an  unequivocal  declaration,  either  in  writing  or  by 
parol,  that  he  himself  holds  the  property  in  trust  for  purposes  named* 
He  need  not  in  express  terms  declare  himself  trustee;  but  he  most 
do  something  equivalent  to  it,  and  use  expressions  which  have  that 
meaning.  If  the  intention  is  to  make  such  a  transfer  as  would  con- 
stitute a  gift,  but  the  transaction  is  imperfect  for  this  purpose,  the 
court  will  not  hold  the  intended  transfer  to  operate  as  a  declaration 
of  trust;  ^'for  then  every  imperfect  instrument  would  be  made 
effectual  by  being  converted  into  a  perfect  trust.''  The  act  consti- 
tuting the  transfer  must  be  consummated,  and  not  remain  incom- 
plete or  rest  in  mere  intention;  and  this  is  the  rule  whether  the 
gift  is  by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third 
person,  or  in  creating  the  donor  himself  a  trustee.  ''An  imper- 
fect voluntary  assignment  will  not  be  regarded  in  equity  as  an 
agreement  to  assign  for  the  purpose  of  raising  a  trust."  In  order 
to  render  a  voluntary  settlement  valid  and  effectual,  as  a  trust,  it 
must  appear  from  written  or  oral  declaration,  from  the  nature  of 
the  transaction,  the  relation  of  the  parties  and  the  [)urpose  of  the 
gift,  that  the  fiduciary  relation  is  completely  established.  These 
propositions  are  established  in  numerous  cases.  See  Milroy  v.  Lordy 
4  De  Q.,  F.  &  J.  264;  Richards  v.  Delbridge,  L.  R,  18  Eq.  11; 
Hearthy  v.  Nicholson,  L.  R,  19  Eq.  233;  Young  v.  Vofing,  80  K 
Y.  422;  s.  c,  36  Am.  Rep.  634,  citing  many  cases  ;  Martin  v. 
Funk,  76  K  T.  134;  8.  c,  31  Am.  Rep.  446;  Webb's  Est.,  49  Cal. 
641;  Stone  v.  Hackett,  12  Gray,  227;  2  Pom.  Eq.,  §  996  et  seq.; 
Vranny.  Coates,  109  Mass.  681;  Gerrish  v.  Bank,  128  id.  169;  s. 
c,  36  Am.  Rep.  365;  Clark  v.  Clark,  108  Mass.  622;  Ray  v.  Sim- 
monsy  11  R  I.  266;  s.  c,  23  Am.  Rep.  447;  Minor  v.  Rogers,  40 
Oonn.  612;  8.  0.,  16  Am.  Rep.  69. 

In  the  light  of  these  settled  rules,  and  of  what  Barlow  did,  the 
question  is  whether  what  he  said  constituted  a  declaration  of  trust. 


OCTOBER  TERM,  1883.  785 


Pope  V.  Burlington  Savings  Bank. 


As  stated  by  Lord  Cbakwobth  in  Jones  y.  Lochy  L.  R,  1  Ch.  App. 
25:  ''  The  cases  all  turn  upon  the  question  whether  what  has  been 
said  was  a  declaration  of  tmst,  or  an  imperfect  gift." 

On  the  15th  day  of  January,  1880,  Sidney  Barlow  deposited  in 
the  defendant  bank  t800,  of  his  own  money,  and  took  therefor 
deposit-book  No.  10973,  issued  by  the  bank,  which  he  always  kept 
and  controlled.  No  name  of  a  depositor  appeared  on  any  deposit- 
book,  but  merely  a  number.  He  directed  the  treasurer  to  enter 
the  name,  Marion  Gushing,  this  claimant,  on  the  bank  register  as 
the  person  in  whose  name  the  deposit  was  made,  and  to  enter, 
**  Payable  to  S.  Barlow  "  ;  and  this  was  done.  In  March  and  June 
following  Barlow  borrowed  sums  of  money  from  this  bank,  giving 
his  individual  notes  therefor,  and  pledging  this  pass-book  as  security; 
and  when  the  notes  became  due  he  withdrew  from  this  deposit  to 
apply  in  payment  of  the  notes  a  sum  which  left  the  balance  of  the 
deposit  less  than  4400.  On  August  20,  1880,  Mr.  Barlow,  being 
in  ordinary  health,  verbally  directed  the  treasurer  to  add  to  the 
said  entry,  ''  Payable  to  S.  Barlow,"  so  as  to  make  it  read  as  fol- 
lows: ''  Payable  to  S.  Barlow  during  his  life  and  after  his  death 
to  Marion  Gushing,"  which  was  done.  It  does  not  appear  that  any 
thing  else  was  ever  said  or  written  by  Mr.  Barlow  to  any  one,  in 
respect  to  this  deposit  or  his  intentions  in  regard  to  it.  A  by-law 
printed  in  said  pass-book  provided  that  no  deposit  could  be  with- 
drawn without  the  production  of  the  book.  The  treasurer  under- 
stood this  deposit  was  under  Barlow's  control,  and  regarded  and 
treated  him  as  the  depositor  and  that  it  was  his  money;  and  the 
bank  had  no  communication  with  Miss  Gushing  or  any  one  else  in 
respect  to  it.  Nothing  else  occurred  in  regard  to  it  previous  to 
his  death.  He  left  a  will,  made  before  this  deposit,  in  which  was 
this  provision:  ^*  I  hereby  confirm  all  gifts  I  have  made  or  shall 
make  to  any  of  my  children."  Marion  Gushing  was  a  grandchild, 
living  in  Galifornia. 

The  money  deposited  was  Barlow's.  The  pass-book  was  the 
evidence  of  the  deposit,  and  took  the  place  of  the  money  in  his 
hands.  No  species  of  property  could  be  more  easily  transferred  or 
delivered.  Nothing  was  said  indicating  an  intention  to  hold  the 
book  in  trust  other  than  the  direction  to  make  said  entry  on  the 
bank  register. 

In  Tayhr  v.  H0niryy  48  Md.  550;  s.  c,  30  Am.  Rep.  486,  one  H. 
deposited  in  a  bank  a  sum  of  money  belonging  to  himself,  to  the 
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credit  of  himself  and  his  sister  M.,  so  that  the  account  was  entered, 
**H.  M.  and  the  survivor  of  them,  subject  to  the  order  of  either, 
received  $1,850."  A  short  time  after,  H.  drew  out  $50  and  died  in 
about  a  month  leaving  the  $1,800  on  deposit.  Held,  that  since  H. 
retained  the  power  and  dominion  over  the  money,  there  was  not 
a  complete  gift,  and  the  transaction  did  not  constitute  a  valid 
declaration  of  trust  in  M/s  favor. 

Otlier  leading  cases  to  the  same  import  are  MitcheU  v.  Smiih,  4 
De  G.,  J.  &  S.  422  ;  Scales  v.  Maudefi  De  G.,  M.  &  G.  43  ;  Jont9  v. 
Locky  Ij.  R.,  1  Ch.  App.  26 ;  HeartUy  v.  Ntchohofi,  L.  R.,  19  Eq. 
233  ;  Tmng  v.  Young.  80  N.  Y.  422  ;  s.  c,  36  Am.  Rep.  634. 

In  Martin  v.  Funk,  supra,  cited  by  counsel  for  this  claimant, 
the  depositor  declared  at  the  time  that  she  wanted  the  account  to 
be  in  trust  for  the  plaintiflF  (who  was  so  claiming  it),  and  it  was  so 
entered. 

In  Barker  v.  Frye,  75  Me.  29,  the  depositor  informed  the  treasurer 
of  the  bank  that  she  desired  to  make  a  deposit  for  each  of  four  grand- 
children, naming  B,  as  one  of  them  to  which  she  proposed  to  make 
sulditions,  etc.,  and  saying,  **  She  wanted  to  do  something  for  the 
children  ;"  and  took  pass-books  in  their  names,  though  subject  to 
the  order  of  the  depositor  during  her  life-time. 

In  these  cases  it  was  held  that  the  deposit  created  a  valid  trust, 
the  depositors  holding  the  pass-books  as  trustees,  but  they  differ 
from  the  case  at  bar  :  in  the  New  York  case  there  was  a  plain  dec- 
laration of  trust ;  in  the  Maine  case  the  declaration,  though  not  of 
a  trust  in  terms,  strongly  imports  the  intent  ^to  create  one.  Two 
English  cases,  not  cited  by  the  claimant,  but  tending  to  support  her 
claim  of  a  trust,  viz.,  Richardson  v.  Richardsoiiy  L.  R.,  3  Eq.  686, 
and  Morgan  v.  Malleson,  L.  R.,  10  Eq.,  475,  have  been  repeatedly 
criticised  in  this  country  and  England,  and  are  regarded  as  contrary 
to  the  doctrine  settled  by  the  weight  of  authority,  and  virtually  over- 
ruled. 

There  is  in  other  cases  an  apparent  lack  of  harmony  in  some  re- 
spects ;  notably  as  to  the  importance  of  notice  to  the  beneficiary, 
and  as  to  the  effect  of  the  donor's  retaining  the  custody,  control  and 
use  of  the  fund  ;  but  this  will  be  found  to  exist  more  in  suggestions 
in  opinions  than  in  decisions  rendered. 

Our  conclusion  in  this  case  is,  upon  what  we  think  is  the  weight 
of  authority  and  the  soundest  view,  that  the  transaction  did  not 
create  u  trust  between  the  claimant  and  Barlow. 
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These  views  render  it  unnecessary  to  pass  upon  the  admissibility. 

of  the  evidence  objected  to.    Treating  that  as  properly  in  the  case, 

the  result  arrived  at  is  strengthened. 

Judgment  affirmed. 

Note  bt  the  Reporter.  —  In  JSaatman  v.  WaroTioeo  Scmngs  Bank,  13tf 
Mass.  208,  the  conrt  said :  '*  The  first  question  presented  is,  whether  upon 
tlie  evidence  the  jury  were  authorized  to  find  a  completed  gift  of  the  deposit 
in  the  savings  bank  by  Hutchins  to  the  plaintifF.  In  view  of  the  recent  decis- 
ions in  this  State,  there  would  be  no  doubt  of  this,  but  for  the  fact  that  the 
deposit  was  made  *  subject  to  the  order  of  Parley  Hutchins.'  Omitting  for  a 
moment  the  consideration  of  the  effect  of  this  provision,  there  was  evidence 
that  Hutchins  made  the  deposit  in  the  name  of  the  plaintiff ;  that  a  few  days  . 
afterward  he  asked  the  plaintiff  to  come  to  his  house,  showed  him  the  book, . 
said  he  was  going  to  give  it  to  him,  and  delivered  it  temporarily  into  his  pos- 
session ;  that  he  then  said  that  he  would  keep  the  book  for  the  plaintiff,  as  he : 
had  a  safe,  and  took  it  and  pnt  it  into  the  safe  ;  that  on  the  same  day,  by  the 
plaintiffs  request,  he  signed  and  delivered  to  the  plaintiff  a  paper  certifying . 
that  the  money  was  for  him ;  and  that  he  never  drew  the  interest  upon  the  de- 
posit, but  allowed  it  to  accumulate  during  his  life,  doing  nothing  to  assert  a . 
personal  ownership.  It  is  true  that  the  plaintiff  said,  in  the  course  of  his 
cross-examination,  that  he  supposed  he  had  no  right  to  the  money  as  long  as 
Hutchins  lived  :  but  the  jury  may  well  have  thought  that  the  plaintiff  did  not 
mean  to  decline  the  gift,  and  may  have  found  that  his  rights  were  in  fact 
greater  than  he  supposed  they  were.  Upon  the  whole  evidence,  independently 
of  the  stipulation  that  the  deposit  was  subject  to  the  order  of  Hutchins,  the 
intention  to  make  an  absolute  gift  was  more  clearly  to  be  inferred  than  it  was 
in  Oerrish  v.  New  Bedford  Inetitutian  for  Savings,  128  Mass.  159;  8.  c,  85 
Am.  Rep.  885.  In  that  case,  such  intention  was  found  from  evidence  that  the 
depositor  took  the  bank-books  in  his  own  name  as  trustee  for  several  persons, 
and  never  delivered  them,  and  continued  to  draw  the  interest  himself  during 
his  life,  saying  to  the  persons  named  as  eeetuis  que  trust  that  he  had  put  the 
money  into  the  bank  for  them,  that  he  wanted  to  draw  the  interest  during  his 
life-time  ;  and  that  after  he  was  gone  they  were  to  have  the  money. 

"  It  is  then  to  be  considered  whether  the  stipulation  which  accompanied 
the  making  of  the  deposit,  that  it  should  be  subject  to  the  order  of  Hutchins, 
is  decisive  to  negative  the  theory  of  a  gift.  It  is  to  be  borne  in  mind  that  no 
gift  could  be  inferred  merely  from  the  making  of  the  deposit  in  the  plaintiff's 
name,  and  that  plainly  there  was  no  completed  gift  on  the  day  when  the  de- 
posit was  made,  or  until  July  12,  when  the  conversation  took  place  between 
Hutchins  and  the  plaintiff.  It  is  possible  that  Hutchins,  at  the  time  of  making 
the  deposit  and  takinp-  out  the  bank-book,  may  have  had  some  different  inten- 
tion, or  that  his  intention  was  not  then  fully  formed.  Whatever  construction 
should  be  arrived  at  merely  from  a  perusal  of  the  language  of  the  stipulation 
then  made,  that  the  money  should  be  subject  to  his  order,  in  the  absence  of 
extrinsic  facts  there  is  nothing  in  the  existence  of  the  stipulation  which  pre- 
vented the  depositor  from  afterward  making  an  absolute  gift  of  the  money  to 
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the  person  in  whose  name  the  deposit  was  made.  In  other  words,  the  exist- 
ence of  the  stipulation  is  not  decisive  of  itself,  hut  is  only  one  circumstance 
to  he  taken  into  oonsideTation  in  determining  whether,  in  view  of  all  the  evi. 
dence,  there  was  at  any  stage  of  the  transaction  an  intention  on  the  part  of  the 
owner  to  divest  himself  of  the  property  in  question,  and  transfer  it  to  another. 
Each  case  must  be  looked  at  and  determined  upon  its  own  circumstances.  We 
are  therefore  brought  to  the  condnsion  that  there  was  evidence  which  would 
authorize  the  jury  to  find  a  completed  gift  to  the  plaintiff,  made  on  Ju7y  12. 
See  Davis  v.  N^ey.  125  Mass.  590 ;  s.  c,  28  Am.  Rep.  272  ;  Martin  v.  Funk.  75 
N.  T.  184 :  8.  c,  81  Am.  Rep.  446 ;  Murray  v.  Cann<m,  41  Md.  466.  467.** 

In  Walker  v.  Crew$,  78  Ala.  412,  a  father,  in  consideration  of  his  love  aud 
affection  for  an  infant  daughter,  executed  a  deed,  whereby  he  '*  gave,  granted 
and  conveyed  "  to  her  certain  particularly  described  promissory  notes,  owing 
to  him  by  third  parties,  "  the  same  to  have  and  to  hold  to  the  only  use  and 
benefit  of  my  said  infant  daughter,  Ella  C.  hereby  reserving  to  myself  the  right 
to  manage  the  above  amount  as  agent  for  my  said  infant  daughter,  with  the 
privilege  to  collect  the  money  on  said  notes,  and  re-invest  in  property  for  her. 
the  said  infant  child,  or  reloanon  interest,  if  I  see  best,  should  I  live  to  have 
the  privilege  of  so  managing  said  amounts  specified  *'  After  executing  the 
deed,  he  lived  four  or  five  years,  during  which  time,  he  styling  himself 
trustee  for  his  said  daughter,  had  assessed  to  her  for  taxation  personal  prop- 
erty, in  amount  approximating  the  face  value  of  the  notes,  but  gradually  in- 
creasing year  by  year,  and  paid  the  taxes  thereon.  He  acknowledged  the 
deed  on  the  day  of  its  execution,  and  soon  thereafter  caused  it  to  be  re- 
corded in  the  proper  ofllce.  Held,  that  these  facts  unexplained,  amount  to 
proof  of  delivery,  and  that  the  deed  created  a  valid,  executed,  irrevocable 
declaration  of  trust  in  favor  of  the  child.    The  court  said  :  • 

"  In  SUlebrant  v.  Brewer,  6  Tex.  45,  a  father  procured  a  cattle  brand  to  be 
recorded  In  the  name  of  his  child,  and  branded  certain  cattle  with  the  brand 
so  recorded,  with  the  expressed  object  of  making  a  gift  of  the  cattle  to  the 
child.  HM,  that  this  was  such  parting  with  the  dominion  as  to  consummate 
the  gift.  See  also  McNuUy  v.  Cooper,  8  Gill  &  J.  214.  In  Taylor  v.  Taiylor. 
5  Hun.  115,  it  was  decided  that  actual  manual  delivery  of  the  thing  is  not 
necessary  to  the  consummation  of  a  g^ft.  A  delivery  to  a  third  person,  as 
trustee  or  bailee  of  the  donee,  is  sufficient  to  pass  the  title;  and  the  donor  may 
by  an  apt  declaration  to  that  effect  convert  himself  into  a  trustee  for  the 
donee.  Bhehardeon  v.  Biehardson,  L.  R. ,  8  Eq.  686,  is  to  the  same  effect,  but 
a  stronger  case.  Morgan  v.  MaUeeon,  L.  R.,  10  Eq.  475  —  decided  in  1870^ 
was  as  follows  :  John  Saunders  executed  a  writing  in  the  following  form  ; 
'  I  hereby  give  and  make  over  to  Dr.  Morris  an  India  bond  No.  D. .  506,  value 
£1000,  as  some  token  for  all  his  very  kind  attention  to  me  during  illness. 
Witness  my  hand  this  1st  day  of  August,  1868.  (Signed)  John  Sauitoers.' 
This  paper  was  attested  by  two  witnesses,  and  was  delivered  to  Dr.  Morris, 
but  the  bond,  which  was  transferable  by  delivery,  remained  in  the  possessioB 
of  Saunders.  There  was  no  consideration  for  the  transfer.  The  question 
arose  whether  this  was  an  executed  gift.  The  court.  Lord  RoMnxT.  M.  R., 
said  :  '  I  am  of  opinion  that  the  paper- writing  signed  by  Saunders  is  equiva- 
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lent  to  a  declaration  of  trust  in  favor  of  Dr.  Morris; '  and  he  ruled  accordingly. 
Minor  ▼.  Bogen,  40  Conn.  S12  ;  s.  c,  16  Am.  Rep.  69,  is  a  very  strong  author- 
ity, upholding  such  declaration  of  trust,  as  a  valid,  irrevocable  gift  of  the 
property. 

"  As  we  have  intimated  above,  an  executed  gift,  consummated  by  delivery, 
(ir  its  equivalent,  vests  a  title  in  the  donee,  which  will  maintain  or  defeat  an 
action  in  any  court  having  jarisdiction  to  try  the  cause.  If  however  there 
remain  any  thing  to  be  done  to  perfect  the  gift,  or  if  the  donor  reserve  an  in- 
terest, or  postpone  the  time  of  actual  .enjoyment  by  the  donee,  then  the  title 
does  not  pass,  and  the  pretended  donee  can  obtain  no  relief  in  any  court. 
Kinnebrew  v.  Kinnebrew,  85  Ala.  628,  and  authorities  cited ;  Connor  v.  Trawiek, 
37  id.  289  ;  Perry  on  Trusts,  §g  96-7-8.  If  there  be  a  trust  declared  and  con- 
summated, it  will  be  enforced  to  the  same  extent,  and  on  the  same  principles,  as 
if  the  contract  rested  on  a  valuable  consideration.  Morgan  v.  McUUion,  supra  ; 
2  Sto.  Eq.  Jur.,  §  978." 

"  It  was  said  in  Conrufr  v.  Tratoiek,  87  Ala.  289,  that  a  gift  by  deed  deliv- 
ered  is  an  executed  gift,  without  the  actual  delivery  of  the  thing  given.  The 
delivery  of  the  deed  is  the  equivalent  of  the  manual  delivery  of  the  subject  of 
the  gift.  Such  is  the  acknowledged  rule.  8  Wait  Act.  k  Def .  499.  The  gift  in 
Borum  v.  King,  87  Ala.  606,  was  by  deed  delivered,  the  symbol  and  equivalent  of 
the  actual  delivery  of  the  note.  Under  the  ruling  in  that  case,  the  title  and 
right  to  the  note  would  not  have  passed,  if  the  note  itself  had  been  delivered, 
without  indorsement,  to  Borum,  the  donee.  We  apprehend  this  lays  down  too 
technical  a  rule.  The  true  sense  of  the  principle  is,  that  dominion  over  the 
thing  shall  be  parted  with,  and  not  that  the  technical  right  to  maintain  an  ac- 
tion in  the  name  of  the  donee  shall  be  conferred.  What  will  amount  to  deliv- 
ery, so  as  to  perfect  a  gift,  is  not  always  one  and  the  same  thing.  Mach 
depends  on  the  quality  and  condition  of  the  thing  given.  The  delivery  should 
be  as  complete  as  the  circumstances  will  reasonably  permit ;  nothing  more. 
See  RiUebrantY.  BretD&r,  6  Tex.  45  ,  Marsh  y.  FuUer,  18  N.  H.  860  ;  Cooper  v. 
Burr,  45  Barb.  9  ;  Penfield  v.  Thayer,  2  E.  D.  Smith,  805 ;  AUerton  v,  Lang, 
10  Bosw.  862.  If  we  adhere  to  the  ruling  in  Borum  v.  King,  we  affirm,  not 
only  that  an  absolute  parting  with  dominion  is  necessary  to  perfect  a  gift,  but 
when  the  subject  of  the  gift  is  a  promissory  note  or  similar  security,  to  make 
it  valid  and  binding,  the  donor  mast  go  farther  and  gaaranty  the  payment  of 
the  note  by  his  indorsement,  unless  he  have  presence  of  mind  to  limit  the 
«ffect  of  his  indorsement.  In  Jones  v.  Beyer,  16  Ala  221,  this  court  said  :  *A 
valid  gift  may  be  made  inter  tdvos  of  a  promissory  note  payable  to  the  order 
of  the  donor,  by  delivery  merely,  without  indorsement,  or  other  writing.* 
Orover  v.  Chrover,  24  Pick.  261,  and  Elam  v.  Keen,  4  Leigh.  888,  support  this 
doctrine.  Mr.  Perry,  in  his  excellent  treatise  on  Trusts,  sections  96  and  97, 
states  the  doctrine  substantially  as  we  have  given  it  above  ;  and  in  the  notes 
to  those  sections  he  cites  very  many  authorities,  EInglish  and  American,  in  sup- 
port of  it.  E  contra,  he  cites  the  single  case  of  Borum  v.  King.  As  to  the 
promissory  note  given  by  Mr.  King  to  his  grandson,  Borum,  we  think  this 
court  fell  into  an  error,  and  to  that  extent  that  case  is  overruled." 

In  Williams  v.   Sehatt,  Ohio  Supreme  Court,   January.    1884,   A.,  having 
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executed  in  due  fonn  a  deed  of  gift  of  real  estate  to  his  son,  said  to  B. :  *'  Taka 
tliis  deed  and  keep  it.  If  I  get  well  I  will  call  for  it.  If  I  don*t,  give  it  to 
Billy,*'  the  grantee.  A.  was  then  ill,  and  died  within  a  few  days  thereafter  of 
the  same  illness,  and  B.  then  handed  the  deed  to  the  grantee,  who  caosed  it  to 
be  recorded.  Held,  that  this  did  not  constitute  a  delivery,  and  the  instrument 
was  invalid  as  a  deed.  B%  was  the  agent  of  the  grantor,  and  not  of  the  grantee, 
and  hence  the  instrument  was  not  only  revocable  by  the  grantor  at  any  time 
before  his  death,  but  not  having  parted  with  all  dominion  over  it  during 
life,  it  became  on  his  death  a  mere  nullity.  Welbom  v.  Weaver,  17  Ga.  207 : 
Carey  v.  Dennis,  18  Md.  1 ;  Hale  v.  JotUn,  181  Mass.  810  :  and  see  Phipp8  v. 
Hope,  16  Ohio  St.  686;  1  Jar.  Wills  (by  R.  &  T.),  88  ef  m^.  In  Oroaiu  v. 
Crooks,  84  Ohio  St.  610,  it  appeared  tliat  *' the  grantor,  without  reserving  or 
intending  to  reserve  any  control  over  the  instrument,  delivered  it  to  a  third 
person  to  be  by  him  delivered  to  the  grantee  at  the  death  of  the  grantor,"  and 
'*  the  depositary  accepted  the  deed  for  the  grantee,  and  at  the  death  of  the 
grantor  delivered  it  to  the  grantee.*'  This  was  held  to  constitute  a  delivery. 
That  was  upon  the  theory  that  the  grantor  had  delivered  the  instrument  as  his 
deed,  and  that  it  took  effect  as  of  the  date  of  the  first  delivery.  The  decialon 
received  the  unanimous  approval  of  this  court  in  Ball  v.  F^freman,  87  Ohio  St. 
132.  While  this  may  be  regarded  as  an  exception  to  the  rule  as  to  deeds  of 
this  character,  ^iqb  regard  the  law  as  settled  for  this  State  as  to  any  case  fkirly 
coming  within  these  decisions.  But  neither  of  the  cases  was  like  this,  and 
properly  understood  they  are  decisive  against  the  validity  of  this  deed.  They 
were  cases  in  which,the  grantors  had  parted  absolutely  with  all  dominion  over 
the  instruments,  and  there  was  no  revocation  or  attempt  to  revoke.  Here  it 
was  in  terms  stated  by  the  grantor,  that  if  he  recovered  he  would  call  for  the 
deed.  As  a  deed  of  gift  such  an  instrument  was  therefore  a  mere  nullity,  and 
required  no  revocation.  See,  apparently  contra,  Orymes  v.  Hone,  49  N.  T.  17; 
8.  c.  10  id.  818. 

In  MeChraih  v.  Reynolds,  116  Mass.  666,  a  man,  in  expectation  of  death, 
caused  a  written  instrument  to  be  made  by  which  he  gave  to  A.  a  stated  sum 
of  money  for  certain  purposes  named,  and  for  the  purpose  of  carrying  out  its 
provisions  delivered  to  him  a  savings  bank  book  with  an  order  for  the  payment 
of  the  deposits,  which  made  up  only  a  smaller  portion  of  the  sum  named  in 
the  instrument.  The  donor,  when  asked  by  A.  where  the  remainder  was,  said 
it  was  in  his  trowsers*  pocket,  turning  in  his  bed  and  looking  toward  the 
closet  in  which  the  trowsers  were,  and  that  B.,  who  owned  the  house  and  who 
was  present,  would  give  it  to  him.  After  the  donor's  death  E.  delivered  the 
money  to  A.  Held,  that  there  was  no  sufficient  delivery  of  the  money  to  give 
efFect  to  the  gift  as  a  donaiw  causa  mortis,  and  that  it  could  not  take  effect 
otherwise  than  as  an  entire  gift 

See  Brunn  o.  Sekuetl,  ante,  489 ;  WUcax  v.  MaUesan,  58  Wis.  88 ;  8.  c.,  49 
Am.  Rep.  764. 
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(68  Vt.  8M.) 

Sunflf — eonirHnition — eampttUorif  paiym&rU. 

The  parties  to  the  action  were  co-sureties  on  »  note,  all  the  parties  to  which 
lived  in  Vermont.  After  the  statute  of  limitations  bad  run  against  the  note, 
the  plaintiff  in  good  faith  went  to  New  Hampshire,  where  the  statute  was  no 
defense,  and  Judgment  was  recoyered  against  him  on  the  note,  and  he  waa 
oompelled  to  pay  it.     HM^  that  the  defendant  must  contribute. 

ACTION  for  oontribution.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

E.  N.  Smith,  for  plaintiff. 

A,  M,  Jhchey  A  Son  and  J.  H,  Watson,  for  defendant. 

■ 

RoYOB,  C.  J.  This  cause  was  heard  on  a  general  and  special  de- 
murrer to  the  defendant's  third  plea.  The  special  causes  of  de- 
murrer have  not  been  insisted  upon  in  argument ;  and  the  question 
presented  for  determination  is,  whether  the  facts  alleged  in  that 
plea  constitute  a  defense  to  the  action. 

The  plea  alleges  that  the  parties  signed  the  note  upon  which  the 
payment  was  recovered  against  the  plaintiff,  and  which  he  sub- 
sequently paid^  as  sureties  for  John  D.  Aldrich  ;  that  John  D.  and 
the  parties,  and  George  Jenkins,  the  payee  of  the  note,  were  at  the 
time  of  its  execution  and  ever  since  have  been,  residents  of  this 
State ;  that  before  the  seryice  of  the  process  upon  the  plaintiff  upon 
which  the  judgment  was  obtained  against  him  in  New  Hampshire 
the  right  of  recovery  upon  the  note  as  against  the  principal  and 
sureties  by  the  laws  of  this  State  was  barred  by  the  statute  of  limit- 
ations, and  for  that  reason  they  had  declined  and  refused  to  pay  it; 
that  the  plaintiff  knowing  that  a  recovery  upon  said  note  was  by 
the  laws  of  this  State  barred  by  the  statute  of  limitations,  and  that 
the  defendant  had  declined  and  refused  to  pay  the  same,  went  volun- 
tarily, and  without  the  knowledge  and  consent  of,  and  against  the 
will  of  the  defendant,  into  New  Hampshire,  where  the  process  was 
served  upon  him ;  that  thereby  he  made  himself  liable  to  pay  said 
note ;  and  that  he  has  paid  the  judgment  except  the  sum  of  $1,050^ 
w)xi<^  was  paid  by  John  D. 


TSB  VERMONT, 


Aldrich  V.  Aldrich. 


By  the  law  of  the  State  of  New  Hampshire,  where  the  plaintiff 
was  found  when  the  process  was  served  upon  him,  the  statate  of 
limitiitions  was  not  available  as  a  defense. 

Did  the  plaintiff  bj  voluntarily  going  into  New  Hampshire,  and 
thus  giving  the  payee  of  the  note  an  opportunity  to  institute  the 
proceedings  which  terminated  in  a  judgment  against  him,  release 
his  co-surety  from  his  liability  for  contribution  ?  It  will  be  noticed 
that  it  is  not  alleged  that  the  plaintiff  went  into  New  Hampshire 
with  any  fraudulent  intent,  or  for  the  purpose  of  giving  an  oppor- 
tunity to  have  the  process  served  upon  him.  A  voluntary  payment 
of  an  obligation  by  a  surety,  which  he  is  not  under  a  legal  obliga- 
tion to  make,  does  not  give  a  right  of  action  against  a  co-«urety  for 
contribution.  But  where  the  payment  is  compulsory  the  rale  is 
different ;  in  such  case  the  payment  by  one  surety  gives  a  right  of 
action  against  co-sureties  for  contribution.  And  a  payment  is 
deemed  in  law  to  be  compulsory  when  the  party  making  it  cannot 
legally  resist  it.  The  payment  of  a  judgment  while  it  is  collectible 
comes  within  the  definition  of  a  compulsory  payment. 

The  legal  right  of  sureties  as  against  each  other  is  not  governed 
by  the  lez  loci  contractv^;  neither  is  there  any  implied  obligation 
that  they  shall  reside  or  remain  in  any  particular  locality.  The 
right  to  contribution  among  co-sureties  is  not  founded  on  the 
contract  of  suretyship,  but  is  based  on  an  equity  arising  from  the 
relation  of  the  co-sureties.  The  right  of  action  for  contribution 
accrues  when  one  has  paid  more  than  his  proportion  of  their  lia- 
bility. It  is  an  equity  which  arises  when  the  relation  of  co-sureties 
is  entered  into,  and  upon  which  a  cause  of  siction  accrues,  when  one 
has  paid  more  than  his  proportion  of  the  debt  for  which  they  were 
bound.  Burge  Sur.  384 ;  Theo.  Pr.  &  S.  158  ;  Camp  v.  Bos^iwwk^ 
20  Ohio  St.  337  ;  s.  c,  5  Am.  Kep.  669  ;  Peaslee  v.  Breed,  10  N  H. 
489 ;  Boardman  v.  Paigey  11  id.  431 ;  Sibley  v.  McAllister^  8  id, 
389. 

[A  statutory  consideration  omitted.] 

The  judgment  overruling  the  demurrer  is  reversed,  demurrer 
sustained,  plea  adjudged  insufficient,  and  cause  remanded. 
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BaOroad — atUmaU  —  neglect  to  fence. 

A  nllioad,  neglecting  to  maintain  a  proper  fence,  is  liable  to  the  owner  of 
adjoining  lands  for  his  horse,  escaping  through  a  defect  in  the  fence  and 
killed  by  a  train,  although  the  owner  knew  of  the  defect,  and  that  the  horse 
was  breach/,  and  there  was  no  negligence  in  running  the  train. 

ACTION  for  killing  a  horse.     The  opinion  states  the  facts.  The 
plaintiff  had  judgment  below. 

F.  E.  Woodbridge  and  L,  L.  Lawr$noe^  for  defendant. 

Joel  C.  Baker,  for  plaintiff. 

RosBy  J.  The  referee  has  found,  that  the  plaintiff's  horse 
escaped  from  his  meadow,  adjoining  the  railroad  operated  by  the 
defendant,  over  the  fence  of  the  defendant,  separating  the  meadow 
from  the  bed  of  the  railroad,  by  breaking  down  a  portion  of  a 
length  of  board  fence,  and  passing  upon  the  track,  was  killed  by  a 
passing  train  ;  and  further  that  the  fence  was  not  a  legal  fence,  at 
the  time  and  place  when  and  where  the  horse  passed  through  or  over. 
He  has  also  found  that  there  was  no  evidence  submitted  tending  to 
show  any  want  of  proper  care  and  diligence  on  the  part  of  the  de- 
fendant in  connection  with  the  running  of  the  train  by  which  the 
horse  was  killed.  From  these  facts  alone,  under  the  statute  and 
decisions  of  this  court,  the  right  of  the  plaintiff  to  recover  cannot 
be  denied.  In  1849,  the  legislature  passed  act  No.  41,  entitled 
'*  An  act  in  relation  to  railroad  corporations,"  which  embodied  most 
of  the  present  existing  statutes  that  have  a  general  application  to 
such  corporations,  their  management,  and  operation.  Among  other 
provisions  was  that  of  section  44,  imposing  the  duty  upon  such 
corporations  of  fencing  their  respective  roads.  The  provisions 
of  this  section  have  never  been  repealed,  but  by  the  subsequent 
revisions  have  been  embraced  in  separate  sections,  between  which 
some  provisions  subsequently  enacted  hare  been  interposed.  This 
section  provided  that  ''  Each  railroad  corporation  shall  erect  and 
V0L.XLVIII--IOO 
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maintain  fences  on  the  sides  of  their  roads  (so  far  as  the  same 
shall  be  necessary)  of  the  height  and  strength  of  adiyision  fence  as 
required  by  law.'^  This  is  followed  by  provisions  in  regard  to  farm. 
and  road  crossings  and  cattle  guards.  Then  the  section  oontinuesy 
''  Until  such  fences  and  cattle  guards  shall  be  duly  unule,  the  cor* 
poration  and  its  agents  shall  bo  liable  for  all  damages  \vh  eh  shall 
bo  done  by  their  agents  or  engines  to  cattle,  horses,  or  ciher  ani- 
mals  thereon,  if  occasioned  by  want  of  such  fences  and  cattle  guards, 
and  after  such  fences  and  cattle  guards  shall  be  duly  made,  the  cor- 
poration shall  not  be  liable  for  any  such  damages  unless  negligently 
or  willfully  done."  The  section  renders  riding,  leading  or  driving 
any  horse  or  other  animal  upon  such  road  and  within  such  fences 
and  guards,  other  than  a  highway  and  farm  crossings,  without  the 
consent  of  the  corporation,  an  offense  by  which  the  offender  be- 
comes liable  to  the  corporation  for  a  penalty  and  also  for  all 
damages  occasioned  thereby.  The  next  section  embraces  the  case 
when  the  corporation  had  settled  with  the  laud  owner  for  building 
and  maintaining  such  fences.  The  act  of  1850,  No.  51,  defines 
the  time  when  such  corporations  shall  construct  such  fences,  and  on 
their  neglect  and  upon  and  after  notice  allows  the  land  owner  to 
construct  such  fence  and  recover  therefor  from  the  corporation. 
The  provisions  of  these  acts  are  now  embodied  in  Bailroad  Law, 
sections  3407  to  3413.  The  charters  of  most  of  the  railroad  cor- 
porations theretofore  granted  contained  a  provision  compelling 
them  to  construct  and  maintain  fences  upon  the  sides  of  then 
road. 

In  Quimby  v.  Vi.  Cent.  K.  Co.,  23  Vt.  387,  it  is  held  that 
without  such  a  provision  in  the  charter  the  obligation  to  fence 
the  road  rests  primarily  upon  the  corporation,  and  that  such  be- 
ing the  case,  '^  until  the  company  had  either  built  the  fence  or 
paid  the  land  owner  for  doing  it,  a  sufficient  length  of  time  to 
enable  him  to  do  it,  we  do  not  think  that  the  mere  fact  that  cat- 
tle get  upon  the  road  from  the  lots  adjoining  is  any  ground  of  im- 
puting negligence  to  the  owners  of  the  cattle."  This  is  said,  in 
affirming  the  judgment  of  the  County  Court  on  an  exception  to  the 
refusal  to  charge,  in  compliance  with  its  fifth  request  —  "that  if 
the  accident  occurred  in  any  part  or  degree  through  any  negligence 
or  fault  of  the  plaintiff,  or  through  any  fault  of  the  animals,  the 
plaintiff  was  not  entitled  to  recover/'  This  is  in  effect  and  sub- 
stance holding  that  so  long  as  the  corporation  is  at  fault,  in  dis- 
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charging  the  primary  duty  resting  upon  it,  to  fence  the  road,  the 
doctrine  of  contributory  negligence  is  inapplicable,  in  a  suit  to  re- 
cover for  injuries  to  cattle  by  a  passing  train. 

In  ffurd  y.  Butland  dt  Burlington  R.  Co^  25  Yt.  116,  the  plaint* 
iff  sought,  among  other  things,  to  recover  for  injuries  to  an  ox  and 
a  cow.  The  charter  imposed  upon  the  company  the  duty  ^'  to  build 
and  maintain  a  sufficient  fence  upon  each  side  of  their  road  through 
the  whole  route  thereol"  The  road  was  located  through  the  plaint* 
iffs  pasture.  The  company  had  erected  the  fences  required,  and 
constructed  an  over-crossing,  agreeably  to  the  award  of  the  com- 
missioners. At  this  crossing  the  defendant  had  attempted  to  put 
bars  into  its  fences,  which  the  plaintiff  forbade  it  to  do,  claiming 
that  he  was  entitled  to  have  gates  put  in,  and  the  crossing  was  un- 
fenced  against  the  plaintiff's  field.  No  evidence  of  negligence  or 
want  of  care  in  operating  the  trains  causing  the  injuries  was  shown. 
The  ox  and  cow  were  injured  on  the  crossing.  The  defendant  re- 
quested the  court  to  charge  that  if  the  cattle  at  the  time  of  the  in- 
juries were  not  in  the  charge  of  any  one,  but  were  at  large  upon 
the  premises  of  the  defendant,  and  were  there  killed  without  any 
negligence  or  willfulness  on  the  part  of  the  defendants  or  their 
agents,  no  recovery  could  be  had.  The  court  declined  this  request, 
but  made  the  defendant's  liability  turn  upon  whether  the  crossing 
was  left  open  and  unfenced  at  the  request  of  the  plaintiff,  or  it  waa 
so  constructed  by  the  defendant  without  the  plaintiff's  consent. 
In  disposing  of  the  case,  the  court  say:  **  If  the  cattle  escaped,  or 
were  found  upon  this  railway  through  a  want  or  defect  of  fences, 
which  the  defendant  should  have  erected  and  maintained,  the  in- 
juries sustained  would  be  consequent  of  that  wrong,  and  the  de- 
fendants in  some  way  would  be  responsible  for  the  damages  sus- 
tained." Again,  speaking  of  the  provision  in  the  charter  imposing 
the  duty  to  build  and  maintain  fences,  it  says  :  ^*  This  provision  of 
the  act  imposed  a  duty,  or  an  obligation  upon  the  defendant  which 
did  not  exist  at  common  law.  The  object  of  the  enactment  was  ob- 
viously to  afford  protection  to  the  adjacent  owners  of  land,  and  to 
relieve  them,  so  far  as  a  fence  of  that  character  will  have  the  effect, 
from  the  perpetual  and  onerous  charge  of  keeping  their  cattle  and 
animals  from  the  premises  and  railway  of  the  defendants,  and  to  cast 
the  duty  upon  the  corporation.  In  other  words,  the  defendants, 
under  the  provisions  of  that  act,  are  required  to  build  and  main- 
tain a  fence  for  the  purpose  of  keeping  cattle  of  owners  of  adjacent 
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land  irom  the  premises  and  track  of  the  road  ;  and  as  a  necessarr 
consoquenee,  if  the  cattle  of  the  owners  of  adjacent  land  are  found 
upon  the  road,  and  are  injured  by  the  defendants  through  their  neg- 
ligence to  make  and  maintain  a  sufficient  fence,  they  are  chargeable 
with  the  risk,  and  are  subject  to  such  damages  as  may  be  sustained 
thereby.  The  principles  of  law  applicable  to  such  a  case  were  well 
considered  in  the  case  of  Sharrod  v.  N.  Wesfern  Railway  Co.,  4 
Welsh.,  H.  &  G.  584,  in  which  Pabkb  B.,  observed:  'That  if  the 
cattle  had  an  excuse  for  being  on  the  road,  as  if  they  had  escaped 
through  defects  of  fences  which  the  company  should  have  kept  up, 
the  cattle  were  not  wrong-doers,  they  had  a  right  to  be  there,  and 
their  damage  is  a  consequent  damage  from  the  wrong  of  the  de- 
fendants in  letting  their  fences  be  incomplete  or  out  of  repair,  and 
may  accordingly  be  recovered  by  action.' ''  The  case  was  reversed 
upon  the  manner  in  which  under  the  evidence  the  question 
whether  the  defendant's  failure  to  erect  bars  or  gates  at  the  cross- 
ing was  the  fault  of  the  plaintiff,  was  submitted. 

The  same  volume  of  the  reports,  p.  150,  contains  the  case, 
Jackson  against  the  same  defendant,  in  which  it  is  held  that  the 
duty  to  build  and  maintain  fences  is  one  which  the  company  owes  to 
the  owners  of  adjoining  lands  alone  and  to  cattle  rightfully  upon 
such  lands,  and  contains  a  full  statement  and  discussion  of  the  duty 
imposed  by  this  provision  of  the  charter,  and  a  full  statement  of  the 
common  law  on  the  subject  of  fencing.  It  is  held  that  this  duty, 
imposed  by  the  charter,  is  entirely  separate  and  beyoud  that  exist- 
ing at  the  common  law.  These  are  k^ading  cases  in  this  State,  and 
the  decisions  have  never  been  questioned  or  doubted.  They  are 
quoted  with  approval  by  other  State  courts,  and  by  nearly  all  the 
elementary  writers  on  the  subjects  discussed.  In  Pierce  on  Bail- 
road  Law,  409,  the  same  doctrine  is  maintained.  His  language 
is :  '^  The  company,  when  required  by  statute  to  maintain  fences 
along  its  track,  is  liable  for  injuries  to  cattle,  which  being  lawfully 
on  adjoining  laud,  pass  thence  on  to  the  track  through  its  failure  to 
pei'form  the  duty  so  imposed,  although  it  is  not  chargeable  with 
any  negligence  in  the  management  of  its  trains  at  the  time  of  the 
injury."  The  author  cites  a  large  number  of  cases  supporting  the 
doctrine  thus  stated.  The  same  doctrine  is  held  in  WJiite  v.  Oon- 
vnrd  R.  Co.,  30  N.  H.  188  ;  and  in  Horn  v.  Atlantic  d  St,  LawrenoB 
H.,  35  id.  169,  in  both  of  which  the  injuries  were  at  crossings  which 
were  without  bars  or  gates.     The  plaintiffs  had  turned  the  animals 
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into  the  adjoining  fields,  knowing  there  was  nothing  to  prevent  th& 
animals  from  passing  on  to  the  track  at  the  crossings.  Bat  it  ia 
needless  to  cite  authorities.  They  are  all  one  way,  so  far  as  ob- 
Berved,  wherever  the  common  law  in  regard  to  fencing  prevailed, 
which  requires  the  owner  of  cattle  to  restrain  them  from  wandering 
or  straying  from  their  inclosnres  by  proper  fences,  and  where  by 
statute  the  duty  of  fencing  the  track  of  a  railroad  had  been  cast 
upon  the  railroad  company.  In  all  such  States  the  statutes  impos- 
ing this  duty  upon  railroad  companies  as  against  owners  of  adjoin- 
ing lands,  are  in  contravention  of  the  common  law  in  regard  to 
fencing,  and  are  construed  as  determining  the  duty  and  liability  of 
such  companies,  for  injuries  done  to  animals  upon  the  track,  through 
the  failure  of  the  company  to  discharge  this  duty  of  properly  fencing 
its  track.  This  is  so  held  where  the  statute  goes  no  further  than 
to  impose  the  duty  of  erecting  and  maintaining  such  fences.  Nor 
has  it  been  held  in  such  States,  so  far  as  we  have  observed,  that  the 
owners  of  such  lands  were  affected  in  their  rights  of  recovery  for 
injuries  sustained  because  they  turned  the  animals  injured  into  fields 
adjoining  the  railroad,  knowing  that  the  company  had  been  remiss 
in  the  discharge  of  its  duty  in  respect  to  erecting  or  maintaining 
the  proper  fences.  But  our  statute  has  gone  further  in  this  respect. 
It  has  not  only  imposed  the  duty  to  erect  and  maintain  legal  fences 
on  each  side  of  the  railroad  upon  the  company  owning  or  operating 
the  road,  but  it  has  declared  that  ''  until  such  fences  are  duly  made, 
the  corporation  shall  be  liable  for  all  damages,  etc.,  if  occasioned  by 
want  of  such  fences."  It  is  contended  that  by  using  the  words 
*^  duly  made,''  this  liability  extends  only  to  the  original  erection  of 
a  legal  fence,  and  does  not  follow  the  failure  of  the  corporation  to 
maintain  the  fence.  But  the  duty  to  maintain  the  fences  in  a  legal 
condition  is  as  clearly  imposed  as  the  duty  of  constructing  them. 
When  it  declares  that  the  corporation  shall  be  liable  for  all  damages 
if  occasioned  by  the  want  of  such  fences,  it  clearly  means  legal 
fences  —  fences  answering  to  the  duty  imposed,  and  not  fences  once 
answering  to  that  duty,  but  at  the  time  of  the  injury  no  fence  at 
all,  or  less  than  a  legal  fence.  This  is  the  more  apparent  by  the 
next  clauses  in  the  original  act,  exempting  the  corporation  from  all 
liability  from  injuries,  ''after  such  fences  are  duly  made  unless 
negligently  or  willfully  done."  The  statute  embraces  the  entire 
subject.  It  imposes  the  duty,  fixes  and  limits  tlie  liability,  and 
prohibits  the  use  of  the  road  for  the  passage  of  animals,  under  a 
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penalty.  It  is  apparent  that  it  intended  that  the  liability  should 
be  co-extensive  with  the  duty,,  and  cease  when  the  duty  was  dis- 
charged. The  duty  to  maintain  a  legal  fence  is  as  urgent  as  the 
duty  to  erect  one.     The  same  reasons  and  policy  apply  to  each. 

But  it  is  contended  that  the  other  facts  found  by  the  referee, 
that  the  plaintiff  knew  of  the  defect  in  the  fence,  and  that  his 
horse  was  restive,  and  more  or  less  breachy,  defeats  his  right  of 
recovery.  But  if  the  above  is  the  correct  construction  to  be  placed 
upon  the  statute,  the  liability  is  thereby  fixed,  and  the  doctrine  of 
contributory  negligence  has  no  application.  Mead  v.  Burlington  dt 
L,  R,  Co..,  52  Vt.  278.  But  if  the  clause  of  the  statute  casting  the 
liability  upon  the  defendant  does  not  apply  to  its  failure  to  main- 
tain the  fence  in  a  legal  condition,  the  fact  that  the  plaintiff  knew 
of  the  defendant's  failure  to  discharge  its  legal  duty  in  this  respect, 
does  not  defeat  his  right  of  recovery,  as  is  shown  in  Hurd  v.  Rut- 
land d  Burlington  R,  Co.,  supra,  and  the  two  cases  cited  from  N. 
H.  Beports.  The  first  named  case  was  decided  upon  the  clause 
in  the  charter  which  imposed  the  duty,  but  did  not  declare  the 
liability  resulting  therefrom.  Nor  did  the  statute,  under  which 
the  New  Hampshire  decisions  were  made,  do  more  than  impose  the 
duty.  The  cases  on  this  subject  are  made  to  turn  upon  whether 
the  animals  injured  were,  as  against  the  corporation,  rightfully 
upon  the  track ;  that  is^  whether  they  were  there  through  the  fault 
or  neglect  of  the  corporation,  as  regards  the  plaintiff.  At  common 
law  the  owner  of  animals  was  bound  to  restrain  them  within  his 
own  inclosure  whatever  their  character,  or  was  liable  for  all  dam- 
nge  done  by  them.  By  this  statute,  railroad  corporations  are 
hound,  to  the  extent  of  a  legal  fence,  to  ward  the  cattle  of  the 
owners  of  adjoining  lands  from  the  track,  and  are  liable  for  inju- 
ries occasioned  through  a  failure  to  discharge  this  legal  duty.  They 
cannot  say  that  they  shall  be  relieved  from  this  liability  if  the 
owner  of  the  adjoining  land  has  a  horse  more  or  less  breachy  and 
restive,  and  turns  him  into  an  adjoining  field,  and  he  is  injured, 
nan  constat  that  the  horse  would  have  escaped  if  the  corporation 
had  discharged  its  legal  duty.  It  is  not  found  that  the  character 
of  the  horse  contributed  at  all  to  his  escape.  It  might  be  surmised 
that  it  did.  But  contributory  negligence  is  not  to  be  inferred,  but 
is  to  he  found  as  a  fact,  unless  such  other  facts  are  found  as  consti- 
tute, in  law,  contributory  negligence.  These  facts  do  not,  especially 
when  encountered  by  the  fact  that  the  horse  escaped  at  a  point 
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inrhere  the  fence  was  defectiye.  It  might  be  the  dntj  of  this  court 
to  recommit  the  report  to  the  referee  to  find  whether  the  plaintiff 
was  guilty  of  negligence  contributing  to  the  escape  of  the  horse, 
and  his  consequent  injury,  if  that  were  a  controlling  element  in 
the  decision.  But  if  the  construction  we  have  placed  upon  the 
statute  is  correct,  the  defendant's  liability  is  determined  by  the 
statute.  Certainly  the  plaintiff  owed  no  duty  to  the  defendant, 
which  forbade  or  restrained  his  right  to  use  his  meadow  for  pastur- 
ing the  horse.  Ho  had  the  right  to  turn  out  such  a  horse  upon  his 
meadow,  with  the  liabilities  of  the  statute  resting  upon  him,  if  he 
escaped,  oyer  the  legal  fence  of  the  defendant,  but  with  the  same 
liabilities  upon  the  defendant  if  the  escape  was  occasioned  by  the 
want  of  such  fence. 

Judgment  affirmed, 

NoTB  BT  RoiBs,  J. — Since  the  opinion  was  written,  the  case  of  GresB^  y. 
Northern  Railroad,  30  Alb.  Law  Jour.  893,  to  appear  in  69  N.  H.;*  has  oome 
to  my  attention,  holding  that  the  doctrine  of  oontribntory  negligenoe  is  inap- 
plicable in  such  cases.  The  opinion  clearly  and  ably  diBouasea  the  qnestioii, 
juid  presents  the  authorities  holding  the  same  doctrine. 


Ck>OD  V.   TOWKB. 
(56  Vt.  410.) 

OMl  Damage  Act —• ''dependents* -^  widow  and  ekUd, 

Under  the  Civil  Damage  Act,  giving  an  action  to  one  "  dependent"  on  the 
deceased,  a  plaintiff  cluming  to  be  his  widow  mast  show  a  lawful  marriage, 
and  one  claiming  to  be  his  child  must  show  his  legitimacy. 

ACTION  under  Ciyil  Damage  Act.  The  opinion  shows  the  facts. 
The  defendants  had  judgment  below. 

Bridgman  <&  Weston  and  0.  B,  Eddy^  for  plaintifb. 

James  Barrett  and  L,  M.  Reedy  for  defendants. 

R0WBLL9  J.     [Omitting  a  minor  point.]    The  next  question  is, 
what  is  the  character  of  the  dependency  that  giyes  this  right  of 

^  •  59  N.  H.  564  :  s.  c .,  47  Am.  Rep.  227.  ^^ 


800^  VERMONT, 


Good  V.  Towns. 


action?  Plaintiffs  contend  that  a  dependency  in  fact  is  sufficient 
thongh  it  may  not  be  a  legal  dependency,  and  that  here  was  a 
legal  dependency  in  the  case  of  the  child  at  all  eyents.  Defend- 
ants, on  the  other  hand,  contend  that  nothing  short  of  a  depend- 
ency that  the  party  depended  upon  is  legally  boand  to  respond  to 
is  safficient,  and  that  here  was  no  such  dependency  as  to  either 
plaintiff. 

As  to  the  plaintiff  Mary  M.  Good,  it  needs  no  argument  to  show 
that  Peter  Oood  was  under  no  legal  obligation  to  her  to  support 
her.  His  marriage  to  her  was  yoid;  and  as  between  the  parties 
thereto  it  imposed  none  of  the  legal  obligations  of  lawful  matri- 
mony. But  as  to  third  persons,  a  man  who  marries  a  woman  and 
holds  her  out  to  the  world  as  his  wife,  cannot  discharge  himself 
from  liability  for  necessaries  supplied  her  by  proving  a  previous 
lawful  marriage  to  another  woman  still  living.  Waison  ▼.  Thrd' 
keldy  2  Esp.  637;  Robinson  v.  NdhoHy  1  Camp.  245.  But  he  is  not 
liable  for  necessaries  furnished  her  after  separation  and  ceasing  to 
hold  her  oat  as  his  wife.  Munro  v.  De  Chemant,  4  Camp.  215.  So 
in  Norwood  v.  Sievensony  cited  in  a  note  to  Munro  v.  De  Ohemani, 
from  Andrews,  227,  it  was  held  that  a  plea  by  the  husband  thai 
"  they  were  never  joined  in  lawful  matrimony,"  was  no  bar  to  an 
action  against  him  and  his  wife  for  her  debt  contracted  when  sole, 
for  that  a  marriage  de  facia  made  him  liable. 

As  to  the  plaintiff  Mary  E.  Qood,  she  is  an  illegitimate  child  of 
the  deceased;  and  as  to  such  a  child,  it  is  clear  that  the  common 
law  imposes  no  liabitity  on  the  father  as  such  to  support  it.  But 
he  is  liable  on  his  express  promise  for  its  sapport.  He  is  also  liable 
on  his  implied  promise,  without  an  order  of  affiliation,  provided 
he  has  adopted  the  child  as  his  own  and  acquiesced  in  any  particu- 
lar disposition  of  it.  But  he  may  renounce  the  adoption  and  ter- 
minate the  implied  assampsit.  This  is  the  result  of  the  cases, 
English  and  American,  ffesketh  v.  Ootoing,  5  Esp.  131;  Cameron 
V.  Baker,  1  C.  &  P.  268;  Nichoh  v.  Allen,  3  id.  36;  Furittio  v. 
Crowther,  7  D.  &  R  612;  Moncrief  v.  Ely,  19  Wend.  405.  Other- 
wise  khan  this,  the  father  is  not  liable  except  he  be  made  so  by  an 
order  of  affiliation;  and  then  his  liability  is  not  to  the  child,  but  le 
imposed  by  way  of  helping  the  mother  or  indemnifying  the  town. 

It  is  true,  as  contended,  that  the  language  of  the  statute  is  broad, 
*'in  any  manner  dependent;"  but  after  all  we  think  it  should  be 
construed  to  mean  a  legal  dependency  only,  the  same  as  though  it 
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ready  'Mn  any  manner  legally  dependent."  If  it  is  given  greater 
Bcojpe  than  this^  there  woald  be  great  difBcnlty  in  administering  it. 
There  wonld  seem  to  be  no  stopping  place  short  of  including  all 
possible  cases  of  actual  dependency,  whatever  the  relation  of  the 
parties,  and  notwithstanding  the  absence  of  even  a  moral  obligation 
to  support;  and  yet  no  one  we  presume  would  contend  for  so  lati- 
tudinarian  a  construction  of  the  statute.  Shall  ,we  then  stop  at 
the  utmost  limit  of  moral  obligations?  But  the  law  cannot  deter- 
mine what  a  moral  obligation  is,  and  takes  no  cognizance  of  them. 
Again,  by  what  rule  shall  damages  be  assessed  in  cases  where  as 
here  no  legal  right  has  been  lost  ? 

This  is  not  a  question  on  which  much  authority  can  be  adduced, 
bat  the  case  of  Dickinson  v.  North- Eastern  Railway  Company ^  2 
H.  &  G.  735,  is  worth  referring  to.  That  was  an  action  under  the 
Oivil  Damage  Act  of  9  and  10  Vict.,  ch.  93,  which  proyides  that 
the  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent  and 
child  of  the  person  killed.  Price  contended  that  '*  child,"  as  used 
in  the  statute,  included  an  illegitimate  child;  that  the  legislature 
intended  the  right  of  action  to  be  co-extensive  with  the  moral 
obligation  to  support;  and  that  the  legal  right  to  support  could 
not  be  the  test  of  what  class  of  persons  could  maintain  the  action. 
But  Pollock,  C.  B.,  said  it  was  beyond  all  doubt  that  in  the  con- 
struction of  that  act  the  word  ^^  child  "  meant  legitimate  child  only; 
and  a  rule  for  a  new  trial  was  refused. 

The  result  is  in  both  cases,  judgment  affirmed. 

Judgment  qfirmed. 


State  v.  Buri^ham. 

(68  y  t.  446.) 

Oriminal  km — breach  of  peace  —  boxing  match  —  endenee, 

A  boxing  match  may  be  a  breach  of  the  peace. 

Evidence  that  snch  matches  are  common  and  harmless  is  incompetent. 

It  is  not  error  to  exclude  the  boxing  gloves  from  evidence. 

CONYIOTION  of  breach  of  the  peace  in  engaging  in  a  boxing 
match*     The  opinion  states  the  points. 
V0L.ILVIII  — 101 
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Wm,  H,  WatkeTy  for  respondent. 

W,  W.  Siickney,  for  State. 

Boss,  J.     We  have  to  consider  this  case  as  presented  by  the 
exceptions.    It  is  true,  as  contended  by  the  respondent's  counsel, 
that  sparring  or  boxing  with  gloves  manufactured  for  that  purpose, 
as  conducted  and  engaged  in  ordinary  athletic  sports,  is  not  unlaw- 
ful, nor  a  breach  of  the  peace.     It  may  be  that  such  sports,  prop- 
erly conducted,  are  both  healthful  and  promotive  of  physical  vigor 
and  development,  and  should  be  encouraged.     But  such  pugilistic 
exercise  may  be  abused  and  carried  beyond  the  limits  of  healthful 
and  lawful  exercise  and  sport .     It  may  be  so  conducted  as  to  create 
a  breach  of  the  peace.     It  may  even  degenerate  into  a  prize  fight. 
Many  of  the  circumstances  detailed  in  the  exceptions,  the  agret^- 
ment  to  engage  in  the  match,  giving  notice,  having  seconds,  a 
referee,  rules,  a  ring,  etc.,  are  not  inconsistent  with  lawful  sport, 
nor  yet  with  a  breach  of  the  peace.     Neither  is  the  fact  that  slight 
injuries  were  inflicted  upon  the  contestants  determinative  pf  the 
character  of  the  engagement.     The  court  told  the  jury  that  if  they 
found  the  facts,  which  the  evidence  tended  to  show,  proven,  they 
would  be  warranted  in  returning  a  verdict  of  guilty,  although  the 
combatants  fought  by  consent.     The  court  instructed  the  jury 
what  would  constitute  a  breach  of  the  peace  in  a  manner  satisfac- 
tory to  the  respondent.     He  excepted  to  the  charge  on  the  subject 
of  consent     The  court  did  not  withdraw  from  the  jury  the  deter- 
mination of  whether  what  the  evidence  tended  to  show  would  con- 
stitute a  breach  of  the  peace.     It  left  that  whole  subject  to  the 
determination  of  the  jury,  with  proper  instructions  on  the  subject 
of  what\fould  constitute  a  breach  of  the  peace..   The  only  question 
reserved  was  whether  the  consent  of  the  combatants  would  prevent 
their  acts  from  being  a  breach  of  the  peace.     Clearly,  such  consent 
would  not  necessarily  give  character  to  their  acts  and  prevent  their 
becoming  a  breach  of  the  peace.     The   conduct  —  quarrelling, 
challenging,  assaulting,  tumultuous  and  offensive  carriage,  etc., 
which  the  statute  declares  to  be  a  breach  of  the  peace  —  is  capable 
of  being  consented  to  by  all  the  parties  guilty  of  it.     Consent 
therefore  was  not  at  all  determinative  of  whether  the  respondent 
and  Bloxham  were  guilty  of  a  breach  of  the  peace  by  their  acts 
and  conduct  on  the  occasion  complained  of.     The  court  were  cor- 
rect in  instructing  the  jury  that  their  consent  to  engage  m  such 
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acts  and  conduct  was  not  determinative  of  the  quality  of  the  same 
in  regard  to  guilt  or  innocence.  Their  acts  and  conduct  might 
have  all  the  elements  of  a  breach  of  the  peace  notwithstanding 
such  consent. 

Neither  was  the  respondent  entitled  to  have  admitted  the  offered 
evidence,  to  show  that  such  matches  were  common  and  harmless 
lunusements,  innocent  and  proper  exercises,  practiced  in  the  univer- 
sities and  colleges  in  this  country.  Such  evidence  was  not  at  all 
determinative  of,  nor  helpful  in  determining,  the  character  and 
quality  of  the  contest  between  the  respondent  and  Bloxham,  as 
conducted  by  them  on  the  occasion  complained  of. 

Nor  was  there  error  in  not  giving  the  huge  boxing  gloves  to  the 
jury  to  examine.  Probably,  if  it  had  allowed  the  jury  to  make 
such  examination,  it  would  not  have  been  error.  Whether  it 
.-would  or  would  not  order  such  examination  was  largely  in  the  dis- 
<}retion  of  the  County  Court.  The  gloves  furnished  no  criterion 
by  which  to  judge  of  the  character  of  the  contest,  nor  of  the 
manner  in  which  it  was  conducted. 

The  result  is  that  no  error  is  found  in  the  action  of  the  County 
Oourt  If  the  jury,  under  proper  instructions,  have  given  a  wrong 
character  to  the  contest  and  conduct  of  the  respondent,  relief 
must  be  sought  in  some  other  manner  than  upon  exceptions  to  cor- 
rect rulings  of  the  County  Court.  The  result  is,  that  judgment  is 
rendered  that  no  error  is  found  in  the  proceedings  of  the  County 
Court,  that  the  exceptions  are  overruled,  and  judgment  rendered 
on  the  verdict. 


Dbwbt  ▼.  St.  Albans  Trust  Cohpaht. 

(86  Vt.  476.) 

OorporoHon  —  ituolveneif — diuohiikm. 

If  a  oorpontion  is  not  insolvent  in  fact,  and  has  not  lost  its  power  to  resome 
business,  its  mere  inability  to  meet  its  obligations  in  dae  coarse  of  business, 
and  the  appointment  of  a  receiver,  do  not  work  a  dissolution. 

fpHE  opinion  states  the  case. 


T 
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Edsan,  Cross  4t  Starts  Farrv^gtim  A  Post,  and  A,  O.  Safford^ 
for  depositors. 

Noble  &  Smith  and  Daniel  Sob&rtSy  for  appeUees. 

BowELLy  J.  The  charier  of  this  tmst  company,  granted  in  1868, 
Stat.  1868,  No.  157  —  provides  *'  that  in  case  of  the  dissolntion  of 
said  company,  by  act  of  law  or  otherwise,  the  debts  due  from  said 
company,  incurred  by  deposits  in  favor  of  minors,  insane  persons  or 
married  women  —  such  deposits  having  been  made  for  married 
women  in  their  own  right  —  shall  have  a  preference  and  be  satisfied 
before  any  other  debts  due  from  said  corporation  are  paid." 

On  A^ngust  17,  1883,  the  inspector  of  finance,  pursuant  to  the 
statute  in  such  case  made  and  provided,  applied  to  the  Court  of 
Chancery  by  petition,  setting  forth  that  he  had  ascertained  and  be- 
lieved said  company  to  be  insolvent,  and  praying  for  an  injunction 
against  the  same,  its  officers,  agents,  and  servants,  restraining  it 
and  them  from  all  interference  with  or  control  of  the  books,  assets, 
and  property  of  said  company,  and  for  the  appointment  of  a  receiver 
to  take  charge  thereof,  subject  to  the  order  and  direction  of  the 
court,  and  for  such  further  orders  and  directions  as  to  the  court 
should  seem  meet. 

Thereupon  notice  to  show  cause  was  duly  issued  and  served,  and 
said  company  appeared,  whereupon,  no  cause  being  shown  nor  ob- 
jection made,  the  court  granted  an  injunction  restraining  said  com- 
pany, its  president,  treasurer  and  other  officers  and  directors,  and 
each  and  every  of  them,  its  and  their  agents  and  servants,  from 
transacting  any  further  business  as  such  trust  company  until  fur- 
ther order,  and  from  all  custody  of  or  interference  with  the  books, 
papers,  assets,  and  property  of  every  name  and  nature  belonging  to 
said  company,  except  to  safely  keep  and  preserve  the  same  until 
delivered  to  the  receiver  thereafter  to  be  appointed  or  until  further 
order.  At  the  same  time  the  court  appointed  a  receiver,  and  upon 
giving  the  required  bond,  ordered  him  to  take  charge  and  posaea- 
sion  of  the  property  of  said  company  at  once,  and  to  administer  the 
same  according  to  law,  subject  at  all  times  to  the  further  order  and 
direction  of  the  court. 

On  November  10, 1883,  the  receiver  preferred  his  petition  to  said 
court,  setting  forth  that  on  October  4,  1883,  the  court  ordered  that 
all  creditors  of  said  company  should  present  and  prove  their  claims 
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to  him  by  December  1,  1883;  that  under  and  pursuant  to  said  order, 
a  yery  large  number  of  the  creditors  of  said  company  had  presented 
their  claims  with  proof  thereof,  and  that  he  had  reason  to  believe 
that  all  or  nearly  all  outstanding  claims  against  said  company  would 
be  presented,  with  proof  thereof,  within  the  time  limited  there- 
for ;  and  further  setting  forth  the  provision  of  said  charter  above 
recited,  and  that  a  considerable  number  of  persons  had  presented 
claims,  accompanied  with  proof,  for  debts  due  from  said  company 
incurred  by  deposits  in  favor  of  minors,  insane  persons,  and  mar- 
ried women  in  their  own  right,  and  insisted  that  said  claims  should 
be  preferred  and  be  satisfied  before  any  other  debts  due  from  said 
corporation  were  paid;  that  he  had  realized  a  considerable  amount 
of  money  from  the  assets  of  said  company,  and  expected  to  realize 
more  therefrom  from  time  to  time,  and  that  it  was  for  the  interest  of 
the  creditors  of  said  company  that  the  funds  thus  realized  and  to  be 
realized  should  be  paid  and  distributed  to  and  among  said  creditors 
according  to  their  legal  rights  as  soon  as  reasonably  might  be;  that 
the  creditors  of  said  company  who  claimed  no  preference  insisted 
upon  an  equal  and  a  ratable  payment  and  distribution  of  said  funds 
to  and  among  all  the  creditors  thereof  ;  and  praying  for  an  order, 
directing  him  in  the  premises,  and  prescribing  in  what  order,  pro- 
portion, and  manner  payment  and  distribution  should  be  made 
Dfith  reference  to  the  demands  for  which  preference  was  claimed  as 
aforesaid  and  to  the  other  debts  due  from  said  company. 

Dae  notice  of  said  last-mentioned  petition  having  been  given, 
the  same  came  on  to  be  heard  on  December  4, 1883,  the  parties  ap- 
pearing and  being  fully  heard  in  the  premises,  whereupon  it  was 
ordered  and  decreed  that  all  the  depositors  who  had  proved  or 
might  prove  their  claims  as  such  stood  and  should  stand  ''on  terms 
of  perfect  equality  of  right  to  share  in  the  division  and  distribution 
of  the  funds  or  assets  of  said  company,  and  that  no  depositor  or 
class  of  depositors  is  entitled  to  any  preference  over  others,"  and  the 
receiver  was  ordered  and  directed  to  pay  out  and  distribute  said 
funds  and  assets  accordingly.  From  this  order,  some  of  those 
claiming  a  preference  have  appealed. 

I  have  now  stated  the  substance  of  all  the  record  discloses,  and 
hence  all  there  is  in  the  case  on  which  to  base  judgment. 

The  defendant  is  proceeded  against  as,  and  only  as,  an  insolvent 
corporation,  and  it  cannot  fail  to  be  observed  that  the  record  is  ex- 
ceedingly barren  of  facts  to  show  its  real  financial  condition. 
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It  IB  not  claimed  by  the  appellants  that  this  company  is  dissolTed 
to  the  extent  of  losing  its  corporate  existence ;  bat  they  contend 
that  it  is  absolutely  and  hopelessly  insolvent,  and  that  there  is  sach 
a  suspension  of  its  powers  and  ability  to  do  business  as  to  render 
it  incapable  of  fulfilling  the  object  and  purpose  of  its  creation, 
and  hence  thnt  to  all  practicable  intents  and  purposes,  and  within 
the  meaning  of  the  charter,  it  is  dissolved,  and  that  therefore  the 
right  of  preference  attaches. 

But  the  record  does  not  show  any  such  condition  of  things.  If 
it  be  said,  as  perhaps  it  may  well  be,  that  the  granting  of  the  in- 
junction and  the  appointment  of  the  receiver  imply  an  adjudication 
of  insolvency,  it  would  still  remain  to  inquire,  insolvency  in  what 
sense  ? 

The  term  insolvency  is  not  always  used  in  the  same  sense.  It  is 
sometimes  used  to  denote  an  insufficiency  of  the  entire  property  and 
assets  of  an  individual  to  pay  his  debts.  This  is  its  general  and 
popular  meaning.  But  it  is  also  used  in  a  more  restricted  sense,  to 
express  the  inability  of  a  party  to  pay  his  debts  as  they  become  due 
in  the  ordinary  course  of  business.  It  is  in  this  latter  sense  that 
the  term  is  used  when  traders  and  merchants  are  said  to  be  insol- 
vent; and  as  applied  to  them,  it  is  the  sense  in  which  the  National 
Bankrupt  Act  used  the  term.  Too/  v.  Martin,  13  WaU.  40.  So 
under  the  Massachusetts  insolvent  acts,  the  term  is  not  construed 
to  mean  an  absolute  inability  to  pay  one's  debts  at  some  future  time 
on  the  settlement  and  winding  up  of  his  affairs;  but  an  inability  to 
pay  in  the  ordinary  course,  as  persons  carrying  on  trade  usually  do. 
Thompson  v.  Thompson,  4  Gush.  127,  134.  So  under  the  English 
Bankrupt  Act,  the  phrase,  insolvent  circumstances,  is  construed,  to 
mean  an  inability  to  pay  in  the  ordinary  course,  as  persons  carry- 
ing on  trade  usually  do.  Bayly  v.  Schofisld,  1  M.  &  S.  338,  349; 
Shone  v.  Lucas,  3  D.  &  R.  218. 

Denihe  v.  Nsw  York  d  RosendaU  Lime  dk  Cement  Co.,  80  N.  Y. 
599,  was  an  action  in  favor  of  some  of  the  stockholders  of  said  com- 
pany for  a  dissolution  of  the  corporation  and  the  appointment  of 
a  receiver  and  the  winding  up  of  its  affairs.  It  was  alleged  and 
claimed,  among  other  things,  that  th^  company  was  insolvent  The 
statutes  of  New  York  provide  that  '^  whenever  any  incorporated 
company  shall  have  remained  insolvent  for  one  whole  year  *  *  ♦ 
it  shall  be  deemed  to  have  surrendered  the  rights,  privileges  and 
franchises  granted  by  any  act  of  incorporation     ♦     ♦     ♦    and  shall 


FEBRUARY  TERM,  1884.  807 


Dewey  v.  St.  Albans  Trust  Ckunpanj. 


"be  deemed  to  be  dissolved/'  In  denying  the  relief  sought,  the  court 
8aid  :  *'  There  is  no  finding  that  the  property  of  this  company  was 
not  sufficient  to  pay  all  its  debts.  It  was  simply  found  that  it  was 
inaolyent,  and  that  may  mean  simply  an  inability  to  pay  and  dis- 
charge its  obligations  as  they  accrue  *  *  ^  in  the  ordinary 
course  of  its  business.  The  plaintiffs  gave  evidence  tending  to  show 
that  the  property  of  the  company  was  not  equal  in  value  to  the 
amount  of  its  debts ;  and  the  defendant  gave  evidence  tending  to 
show  that  there  was  property  sufficient  to  pay  all  the  debts  and  still 
leave  the  capital  nearly  or  quite  intact.  What  the  precise  truth  was 
as  to  the  value  of  the  property  the  referee  did  not  determine  and 
was  not  requested  to  determine,  and  hence  we  do  not  know." 

So  in  this  case  we  have  no  information  whatever  as  to  the  real 
financial  condition  of  this  company.  For  aught  that  the  record 
discloses,  it  may  be  insolvent  only  in  the  sense  of  not  having  been 
able  to  meet  its  obligations  in  the  due  course  of  business,  a  mere 
temporary  embarrassment,  and  may  in  fact  be  solvent  in  the  sense 
of  having  sufficient  property  to  discharge  all  its  obligations  on  a 
final  settlement  and  winding  up  of  its  affairs. 

The  charter  provides  that  the  corporation  shall  be  liable  at  all 
events,  the  act  of  Ood  and  the  public  enemies  only  excepted,  for  all 
deposits.  There  can  therefore  be  no  loss  to  depositors  until  the 
capital  stock  is  gone  ;  and  the  charter  provides  that  when  that  is 
impaired  by  losses  or  otherwise,  the  directors  shall  forthwith  repair 
the  same  by  assessment. 

Nothing  appears  to  show  that  such  an  assessment  would  not  re- 
lieve this  institution  from  all  embarrassment,  and  render  further 
administration  by  the  receiver  unnecessary. 

The  New  York  cases,  on  which  so  much  reliance  is  placed,  estab- 
lish the  doctrine  that  if  corporations  do,  or  suffer  to  be  done,  acts 
that  destroy  the  end  and  object  of  their  creation,  it  is  equivalent  to 
a  surrender  of  their  corporate  rights ;  but  they  do  not  decide  that 
mere  insolvency,  though  total,  is  sufficient  evidence  of  such  sur- 
render. 

In  SUe  V.  Bloom,  19  Johns.  456,  the  corporation  had  not  only 
ceased  to  own  any  property,  real  or  personal,  but  had  totally  ceased 
from  acting  for  the  space  of  about  a  year  and  four  months.  It  was 
possessed  of  nothing  and  had  abandoned  the  end  and  object  of  its 
creation,  without  pretense  of  expectation  or  hope  of  ever  resuming 
its  functions.     Chancellor  Kent  says  of  this  case:   ''It  amounts 
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only  to  this,  that  if  a  private  corporation  suffer  all  its  property  to 
be  sacrificed,  and  the  trnstees  actually  relinquish  their  trust,  and 
omit  the  annual  election,  and  do  no  one  act  manifesting  an  inten- 
tion to  resume  its  corporate  functions,  the  courts  of  justice  may« 
for  the  sake  of  the  remedy  and  in  favor  of  creditors,  who  in  sneh 
case  have  their  remedy  against  the  individual  members,  presume  a 
virtual  surrender  of  the  corporate  rights  and  a  dissolution  of  the 
corporation.  This  is  the  utmost  extent  to  which  the  doctrine  was 
carried,  and  to  this  extent  it  is  a  safe  and  reasonable  doctrine." 
2  Kent  Com.  311. 

Penniman  v.  BriggSy  Hopk.  343 ;  s.  c.  in  error,  8  Cow.  387, 
adopts  and  applies  the  doctrine  of  Slee  v.  Bloom.  There  a  corpora- 
tion for  manufacturing  purposes,  established  under  the  general  act 
of  March  22,  1811,  had  all  its  property,  real  and  personal,  sold  on 
execution  and  otherwise  applied  for  the  payment  of  its  debts,  and 
ceased  to  hold  any  property  whatever,  and  was  totally  insolvent, 
and  had  ceased  to  manufacture  or  act  as  a  corporation  in  any 
respect,  and  the  trustees  had  no  power  to  resuscitate  the  company 
by  a  call  on  the  stockholders,  as  their  shares  were  paid  up  ;  and  it 
was  held  that  the  corporation  was  to  be  deemed  dissolved  for  the  pur- 
pose of  the  remedy  of  creditors  against  the  stockholders  individually. 

But  the  rule  established  by  these  cases  is  qualified  by  another 
rule.  In  Brinckerhoff  y.  Brown,  7  Johns.  Ch.  217,  it  is  8ai4that 
''  it  does  not  follow  that  a  corporation  is  dissolved  by  the  sale  of 
its  visible  and  tangible  property  for  the  payment  of  its  debts  and 
the  temporary  suspension  of  its  business,  so  long  as  it  has  the 
moral  and  legal  capacity  to  increase  its  subscriptions,  call  in  more 
capital,  and  resume  its  business."  And  the  court  refused  to  carry 
the  doctrine  of  Slee  v.  Bloom  to  the  extent  of  holding  that  the  sale 
of  all  the  visible  property  of  a.  corporation  was,  of  itself,  sufficient 
evidence  of  a  surrender,  when  all  the  other  material  circumstances 
were  wanting,  and  said  that  the  best  evidence  of  a  surrender  that 
Slee  V.  Bloom  afforded  was,  that  the  trustees  had  virtually  renounced 
their  trust  and  ceased  to  act,  and  the  regular  annual  election  of 
trustees  had  been  discontinued. 

Bradt  v.  Benedict,  17  N.  Y.  93,  was  a  suit  in  favor  of  a  creditor 
of  a  manufacturing  corporation  against  a  stockholder  of  the  com- 
pany, to  enforce  his  individual  liability  under  the  statute  of  1811. 
In  reviewing  Slee  v.  Bloom,  Penniman  v.  Briggs,  and  other  decisions 
in  that  State,  Seldek,  J.,  says :    ''It  appears  from  these  cases, 
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that  in  order  to  justify  the  inference  that  a  corporation  has  sur- 
rendered its  franchises,  it  is  not  sufficient  that  it  has  become 
utterly  insolyent,  nor  even  that  every  vestige  of  its  property  has 
been  sold  by  a  sheriff,  but  it  must  also  have  lost  all  power  to  con- 
tinue or  to  resume  its  business,"  and  that  nothing  short  of  this  is 
equivalent  to  a  surrender  except  as  otherwise  provided  by  statute. 
And  in  the  same  case,  Pratt,  J.,  says  that  the  doctrine  of  Slee  v. 
Bloom,  should  not  be  carried  beyond  the  precise  facts  on  which  the 
case  rested. 

Can  it  be  said  of  the  defendant  company  that  it  has  lost  all 
power  to  resume  its  business?  Obviously  not.  It  does  not  even 
appear  that  it  is  insolvent  in  fact,  much  less  that  it  is  insolvent  to 
such  an  extent  that  depositors  can  suffer  thereby  ;  nor  is  there  any 
thing  to  show  that  it  has  lost  its  power  to  resume  its  business  if 
permitted  to  do  so.  Hence  we  have  absolutely  none  of  the  essential 
elements  for  presuming  a  surrender  of  corporate  rights  and  privi- 
leges, which  is  the  ground  and  reason  of  holding  a  dissolution  in 
effect  as  distinguished  from  a  dissolution  in  fact. 

But  another  question  remains  for  consideration  :  Did  the 
appointment  of  the  receiver,  with  the  power  given  him,  have  the 
effect  of  virtually  dissolving  the  corporation?  The  receiver  is 
ordered  to  take  charge  and  possession  of  the  property  and  effects  of 
the  corporation  and  administer  the  same  according  to  law,  subject 
to  the  order  of  the  court. 

It  is  to  be  observed  that  the  statute  under  which  the  receiver  is 
appointed  is  unlike  the  statute  under  which  a  receiver  is  appointed 
to  close  up  the  affaira  of  a  private  corporation  whose  charter  has 
expired  or  been  annulled  by  forfeiture  or  otherwise.  Under  the 
latter  statute,  R  L.,  §  3275,  the  receiver,  by  virtue  of  the  power 
conferred  on  him  by  the  statute,  not  only  pays  the  debts  of  the 
corporation,  but  distributes  thelbalance  of  the  funds,  if  any,  among 
the  stockholders  or  members  of  the  corporation  or  their  legal 
representatives,  thereby  finally  settling  and  winding  up  all  the 
affairs  of  the  corporation  ;  whereas  under  the  former  statute,  R. 
L.,  §  3555,  the  receiver  pays  the  debts  only,  and  does  not  distribute 
the  surplus  among  stockholders,  because  evidently  the  corporation 
is  still  in  existence,  legally  capable  of  receiving  the  surplus  and  of 
resuming  its  business  and  accomplishing  the  end  and  object  of  its 
creation.  And  even  though  the  capital  is  wholly  gone,  there  would 
seem  to  be  no  legal  reason,  before  a  surrender  or  a  forfeiture^  to 
Vol.  XLVm  — 102 
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preyent  the  members  from  f umiBhing  renewed  capital  and  then  pro- 
ceeding to  use  their  corporate  powers.  Ooburn  t.  Boston  Papier 
Mack/  Manufacturing  Co.,  10  Gray,  243. 

Bat  in  case  of  the  expiration  or  annulment  of  a  charter,  the 
corporate  existence  is  gone  for  the  purpose  of  continuing  the 
business  for  which  the  corporation  was  established  (B.  K,  §  3272) 
and  nothing  remains  to  be  done  with  the  surplus  except  to  diyide 
it  among  the  stockholders  or  members. 

In  Bank  Commissioners  v.  Bank  of  Buffalo,  G  Paige,  497,  it  is 
said  that  as  the  statute  relating  to  proceedings  in  equity  against  cor- 
porations contemplates  the  making  of  a  final  decree  on  the  bill  or 
petition  against  the  company  that  is  to  deprive  it  of  all  its  corpo- 
rate property  and  powers,  and  as  a  receiver  appointed  upon  such  a 
proceeding,  unless  restrained  in  his  powers  by  the  order  appointing 
him,  is  absolutely  vested  with  all  the  corporate  property  and  effects, 
and  authorized  to  distribute  the  surplus  thereof  among  the  stock- 
holders after  payment  of  the  debts  of  the  company,  it  follows  of 
course  that  a  final  order  or  decree  for  the  appointment  of  such  a  re- 
ceiver is  a  virtual  dissolution  of  the  corporation. 

The  powers  thus  referred  to  as  conferred  upon  the  receiver  are 
given  by  statute;  and  it  is  said  in  Ver plank  v.  Mercantile  Lis.  Co, 
of  New  York,  '-l  Paige,  438,  that  the  order  appointing  such  a  re- 
ceiver is  in  effect  a  final  order  in  the  cause,  and  unless  altered  or 
revoked  operates  a  virtual  dissolution  of  the  corporation;  that  it  is 
not  a  common-law  receivership,  but  that  the  receiver  is  a  statutory 
assignee,  vested  with  nearly  all  the  powers  and  authority  of  the 
assignee  of  an  insolvent  debtor.  And  the  court  points  out  the 
difference  between  such  a  receiver  and  a  receiver  under  another  sec- 
tion of  the  same  statute  and  under  an  earlier  statute,  which  are 
strictly  common-law  receivers,  such  as  are  usually  appointed  in  suits 
between  party  and  party,  and  who  4iave  no  powers  except  such  as 
are  conferred  upon  them  by  the  order  of  their  appointment  and  the 
coarse  and  practice  of  the  court. 

Indeed  so  effective  is  the  statute  under  which  the  receiver  is  said 
to  be  a  statutory  assignee,  that  after  the  appointment  of  such  a  re- 
ceiver the  answer  of  the  corporation  under  the  corporate  seal  is  of 
no  effect,  the  corporation  being  virtually  dissolved  by  the  appoint- 
ment, the  statute  substituting  the  receiver  for  the  corporation  as  to 
all  the  corporate  property  and  effects.  Davenport  v.  City  Bank  of 
Buffalo,  9  Paige,  12. 
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Now  the  receiyership  in  the  case  at  bar  is  little  else  than  a  com> 
mon-law  receiyership.  The  receiver  has  no  particular  statutory 
powers  conferred  upon  him;  but  in  the  language  of  the  statute,  he 
is  '' subject  to  the  Court  of  Chancery/'  and  is  made  so  by  the  order 
of  his  appointment;  and  said  order  is  not  strictly  a  judicial  act  in 
the  sense  of  being  a  decree  or  judgment  finally  determining  rights; 
and  hence  it  is  that  the  legislature  may  authorize  the  executive  de- 
partment of  the  government  to  appoint  receivers  with  authority  to 
take  charge  of  and  wind  up  the  affairs  of  insolvent  corporations, 
sach  as  banking  institutions.  JBUgh  Receivers,  §  343.  And  as  the 
object  of  this  proceeding  is  to  protect  and  preserve  the  corpo- 
rate assets  for  the  benefit  of  creditors,  the  court  may  on  motion 
discharge  the  receiver ;  and  allow  the  corporation  to  resume  the 
management  of  its  affairs,  if  satisfied  that  the  interest  of  all  parties 
would  be  best  subserved  in  that  way;  and  for  aught  that  appeara 
this  company  may  now  be  in  condition  to  successfully  make  such  a 
motion. 

We  do  not  think  that  such  a  receivership  as  this,  in  view  of  the 
facts  disclosed  in  this  case,  can  be  said  in  any  just  sense  to  operate 
a  virtual  dissolution  of  the  corporation. 

Decree  affirmed  and  cause  remanded. 

Taff,  J.,  dissents. 


MORBY    v.    FlTZGBRALD. 

(80  Vt.  487.) 
^ghma/y — obtifrutUont — pairing  aver  tuffoining  land. 

If  a  highway  is  rendered  continaottslj  and  notoriously  impassable  bj  wash- 
onts,  snow  and  ice,  the  traveller  is  not  bound  to  remove  the  obstmctions^ 
bat  if  there  is  no  other  waj  reasonably  available,  may  pass  over  the  adjoin- 
ing land. 

TRESPASS.     Thb  opinion  shows  the  facts.    The  defendant  had 
judgment  below. 

JSUson,  Grass  d  Start  and  F.  A  Tuppsr,  for  plaintiff. 
O.  W.  Burleson  and  Jf.  ff.  Fairchild,  for  defendant. 
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RowELL,  J.  The  eyidence  on  the  part  of  the  plaintifF  tended 
to  show^  that  for  about  six  years  next  before  the  commencement 
of  this  suit,  the  defendant  was  in  the  habit  of  driying  his  horpe 
and  carriage  outside  of  said  pent-road  onto  phiintifiTs  meadow, 
thereby  cutting  up  the  soil  thereof  and  trampling  down  the  gnuss 
then  and  there  growing  ;  but  the  particular  times  when  said  sup- 
posed trespasses  were  committed  were  left  wholly  indefinite.  The 
defendant  justified,  for  that  at  the  said  several  times  when,  etc., 
said  road  was  dangerous  and  impassable,  wherefore  he  drove  ezira 
viain,  as  he  lawfully  might. 

[Minor  matter  omitted.] 

It  is  a  maxim  that  private  mischief  shall  be  endured  rather  than 
a  public  inconvenience.  That  regard  be  had  to  the  public  welfare, 
is  the  highest  law.  Hence  if  a  public  highway  be  out  of  repair 
and  impassable,  a  traveller  may  lawfully  go  over  the  adjoining 
land,  since  it  is  for  the  public  good  that  there  should  be  at  all  times 
free  passage  along  the  highways  for  all  the  subjects  of  the  State. 
In  such  case,  an  interference  with  private  property  is  obviously 
dictated  and  justified  summa  necessUate,  by  the  immediate  urgency 
of  the  occasion,  and  a  due  regard  to  the  public  safety  or  con- 
venience. Broom  Leg.  Max^  2 ;  Lord  Maksfield,  C.  J.,  in  Taylor 
V.  WJiitehead,  Dougl.  749  ;  Lord  Ellbnborouoh,  C.  J. ,  in  Bullard 
V.  Harrison,  4  M.  &  S.  393.  But  such  obstruction  must  be  from 
sudden  and  temporary  causes,  and  of  such  ii  character  as  to  render 
the  road  founderous  and  impracticable. 

The  leading  case  in  this  country  on  the  subject  is  CampbeU  v. 
Race,  7  Cush.  408  ;  54  Am.  Dec.  728,  in  which  the  highway  was 
obstructed  and  rendered  impassable  by  snowdrifts.  But  such  a 
right,  having  its  origin  in  necessity,  must  be  limited  by  the  neces- 
sity that  creates  it,  and  does  not  exist  from  convenience  merely,  nor 
when  by  the  exercise  of  due  care,  after  notice  of  obstructions, 
other  ways  may  be  used  and  travelling  exira  vtam  thereby  avoided. 
It  IS  to  be  confined  to  cases  of  necessity  arising  from  sudden  and 
recent  causes  that  have  occasioned  temi)orary  and  impassable  ob- 
structions in  the  way.  ' 

But  it  IS  said  that  the  obstructions  in  this  case  were  not  sudden, 
unforeseen  and  temporary,  but  continuous,  notorious  and  permanent; 
and  great  stress  is  laid  on  the  phrase,  *^  unexpected  and  unforeseen 
occurrences,"  used  by  the  court  in  Campbell  v.  Race.  But  the  ob- 
struction in  that  case  was  of  the  same  kind  21s  one  of  the  obstructions 
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m  this  case,  and  of  the  same  nature  as  to  being  unexpected  and 
unforeseen  as  the  others.  Sarely  the  formation  of  ice  or  the  occur- 
rence of  a  washout  in  a  highway  is  just  as  unexpected  and  unfore- 
seen as  a  snowdrift,  and  in  this  latitude  none  of  them  are  unex- 
pected at  certain  seasons  of  the  year,  nor  unforeseen  except  in  the 
sense  that  the  precise  time  of  their  visitation  cannot  be  foreknown. 

And  although  the  defendant  knew  of  the  founderous  condition 
of  the  road  before  he  attempted  to  pass  over  it,  he  was  not  thereby 
deprived  of  the  right  he  otherwise  would  have  had  to  travel  it. 
One  has  a  right  to  travel  highways  when  he  is  not  thereunto  im- 
pelled by  imperious  necessity  as  well  as  when  he  is,  provided  always 
that  he  uses  them  for  the  purposes  for  which  they  are  constructed 
and  maintained.  But  when  one  knows  that  a  highway  is  so  ob- 
structed as  to  necessitate  a  divergence  therefrom  onto  adjoining 
land  in  order  to  get  past  founderous  portions  thereof,  it  is  his  duty 
to  the  adjoining  land-owner  to  go  some  other  way  if  there  be  one 
reasonably  available  to  him,  rather  than  thus  to  deviate.  But  this 
case  does  not  show  that  there  was  another  way  available  to  the  de- 
fendant. All  that  is  shown  is,  that  there  was  no  evidence  tending 
to  show  that  defendant  could  not  have  gone  some  other  way  and 
thus  have  avoided  going  upon  plaintiff's  land.  But  this  is  not 
enough.  Every  reasonable  intendment  is  to  be  made  in  favor  of 
the  correctness  of  the  judgment  below  ;  and  it  is  a  cardinal  princi- 
ple^ too  often  lost  sight  of  by  counsel,  that  error  is  not  to  be  sought 
after,  but  must  be  made  affirmatively  to  appear. 

The  defendant's  evidence  tended  to  show  that  the  obstructions 
were  formidable  though  temporary  in  their  character;  and  the 
court  charged  the  jury  that  if  they  found  them  to  be  what  the 
defendant's  evidence  tended  to  show  them,  and  dangerous  to  pass 
(wrer,  the  defendant  was  not  bound  to  remove  them ;  and  in  this 
there  was  no  error.  If  the  obstruction  is  such  that  to  remove  it 
would  materially  delay  the  traveller  in  his  journey,  and  impose 
upon  him  any  considerable  labor,  no  duty  of  removal  is  upon  him. 
Besides  his  right  to  cast  quantities  of  earth  and  stones  into  a  wash- 
out, or  to  cast  and  throw  material  out  of  the  way,  and  perhaps  on 
to  adjoining  land,  may  in  many  cases  be  fairly  doubtful,  to  say  the 
least.  So  unless  the  obstruction  can  be  readily  and  easily  rcnioviMl 
by  the  traveller,  he  is  not  bound  to  remove  it,  but  may  lawfully 
travel  extra  viatn,  doing  as  little  damage  as  possible.  The  obstacles 
that  the  defendant's  testimony  tended  to  show  impeded  the  way 
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were  obvioasly  not  of  this  character ;  bat  the  jary  mast  have  found 
them  to  have  been  dangerous. 

It  is  further  objected  that  defendant  should  have  taken  measures 
to  have  the  road  repaired  or  have  provided  himself  another  way. 
But  no  such  duty  rested  upon  him.  It  was  the  duty  of  the  town 
to  keep  the  road  in  good  and  sufficient  repair  at  all  seasons  of  the 
year  ;  and  because  it  did  not  perform  that'duty^  it  did  not  devolve 
m  any  part  upon  the  defendant,  nor  impose  upon  him  the  duty  of 
providing  himself  another  way.  The  road  was  still  a  highway, 
and  the  defendant  had  a  right  to  travel  it  as  such,  and  in  so  doing 
he  was  in  the  exercise  of  a  public  right. 

It  is  further  objected  that  these  obstructions  were  too  long  in 
the  way  to  be  deemed  temporary,  but  are  fairly  to  be  deemed 
permanent.  But  it  is  the  nature  and  character  of  the  obstruction 
rather  than  the  time  of  its  duration  that  is  determinative  in  this 
respect.  Snow  and  ice  are  temporary  in  their  character,  although 
often  uncomfortably  permanent  m  their  duration.  So  washouts 
that  impede  and  obstruct  travel  may  justly  be  deemed  to  be  tem- 
porary ;  for  it  is  the  duty  of  towns  to  make  them  so,  and  the 
common  course  that  they  are.  v 

The  charge  was  justly  applicable  to  the  c^e  as  disclosed  by  the 
evidence,  and  we  find  no  error  in  it  nor  in  the  refusal  to  charge  as 
requested. 

Judgment  a  firmed. 


Scott  v.  Oroybb. 

f 

(M  Vt.  408.) 

Animah  —  negligence  —  coTUributoiy  —  fencing. 

The  defendant's  bull  escaped  from  his  pasture  into  the  plaintifTs  pastnre  ad- 
Joining,  through  a  gap  in  the  fence  which  it  was  the  plaintifTs  dutj  to  re- 
pair, and  injured  the  plaintiff's  horse.  There  was  no  proof  of  the  edenter 
Held,  tliat  defendant  was  not  liable.* 

ACTION  for  injury  to  a  horse  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

*See  (Jongdon  v.  RaHroad  Co.,  ante,  798. 
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Obo.  W.  BurUami  and  WiUwi  dt  Hally  for  defendant 
H.  F.  Brtgham  and  Edson,  Cross^  Ji  Starts  for  plaintifE. 

R08S9  J.  The  plaintiff  and  defendants  in  the  season  of  1881 
owned  and  occupied  adjoining  farms.  Their  pastures  were  separated 
by  a  division  line  fence.  The  statute  places  the  burden  and  duty 
of  erecting  and  maintaining  such  division  fence  upon  such  owners 
and  occupiers  jointly  and  equally.  R.  L.^  §  3179.  It  points  out  a 
method  by  which  they  may  make  a  permanent  division  of  such 
fence,  so  as  not  only  to  bind  them,  but  also  their  successors.  R  L., 
§§  3187,  3190.  They  may  also,  by  an  agreement,  which  will  not 
bind  their  successors,  because  not  made  aiid  recorded  as  required  by 
the  statute,  bind  themselves  to  erect  and  maintain  each  a  definite 
portion  of  such  fence.  Such  a  division,  until  repudiated,  as  ef- 
fectually binds  the  parties  thereto  and  fixes  their  respective  duties 
in  regard  to  such  fence,  as  though  made  by  the  fence  viewers  and 
recorded,  or  reduced  to  writing,  duly  executed  and  recorded. 
Tupper  V.  Clark,  43  Vt.  200.  Such  agreement  not  being  required 
to  be  in  writing,  to  be  binding  upon  the  parties  until  repudiated, 
may  be  proved  by  oral  testimony. 

The  referees  have  found  that  the  plaintiffs  portion  of  the  division 
fence,  as  made  by  the  ]mrties,  was  on  the  occasion  of  the  injury  com- 
plained of  insufficient  and  out  of  repair  ;  and  that  the  defendants* 
bull  passed  from  his  pasture  into  the  plaintiff's  pasture  through  the 
gap  in  the  fence  occasioned  by  this  insufficiency,  if  the  facts  stated 
by  them  had  a  tendency  to  support  such  finding.  We  think  the 
facts  reported  had  a  tendency  to  establish  this  finding.  The  bull 
wa9  put  into  the  defendants'  pasture.  The  next  morning  he  was 
found  in  the  plaintiff's  pasture.  The  natural  and  almost  inevitable 
conclusion  is  that  he  passed  over  some  portion  of  the  division  fence. 
At  one  place  the  defendants'  portion  of  the  division  fence  was  de- 
fective, but  there  were  no  indications  that  he  had  passed  at  that 
place.  At  the  place  where  the  plaintiff's  portion  of  the  division 
fence  was  all  gone  there  were  cattle  tracks.  The  bull  had  been  in 
the  plaintiff's  pasture  on  two  occasions  before  that  season.  There 
are  no  facts  reported  tending  to  show  that  any  other  cattle  had 
passed  the  division  fence.  The  tracks  at  this  point,  together  with 
the  insufficiency  in  the  fence,  tend  strongly,  in  the  absence  of  all 
evidence  that  any  other  animals  had  passed  the  division  fence  from 
one  pasture  to  the  other,  to  show  that  the  bull  crossed  the  division 
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fence,  on  the  occasion  complnined  of^  at  that  point.  Hence  it  fol- 
lows that  the  defendants'  bull  was  in  the  plaintiff's  pasture,  on  the 
occasion  of  the  injury  to  the  plaintiff's  horse,  through  the  plaintiff's 
fault  —  through  his  neglect  to  discharge  his  duty  toward  the  de- 
fendants in  regard  to  the  dirision  fence.  Therefore  the  bull  was 
not  there  wrongfully.  He  was  there  rather  by  the  invitation  or 
permission  of  the  plaintiff.  The  plaintiff's  negligence,  or  failure 
to  discharge  his  duty  to  the  defendants,  in  maintaining  his  portion 
of  the  division  fence,  had  so  far  contributed  to  the  bull's  coming 
into  his  pasture,  that  he  cannot  be  heard  to  say  that  his  being  there 
was  wrongful  or  unlawful.  Keenan  v.  Cavanaugh,  44  Vt  268.  In 
other  words,  the  bull,  as  regards  the  defendants,  had  an  excuse  for 
being  in  the  plaintiff's  pasture.  In  the  language  of  Pakke,  B.,  in 
Sharrod  v.  N.  W,  R.  Co.,  4  Welsh.,  H.  &  G.  584,  and  adopted  by 
this  court  in  Hurd  v.  R,  £  B.  R.  Co.,  25  Vt.  116  :  *'That  if  the 
cattle  had  an  excuse  for  being  on  the  road,  as  if  they  escaped 
through  defects  of  fences  which  the  company  sliould  have  kept  up, 
the  cattle  were  not  wrong-doers  ;  they  had  a  right  to  be  there,  and 
their  damage  is  a  consequent  damage  from  the  wrong  of  the  de- 
fendants in  letting  their  fences  be  incomplete,  or  out  of  repair,  and 
may  accordingly  be  recovered  by  action."  On  this  doctrine,  the 
defendants'  bull  was  not  a  wrong-doer,  or  trespasser,  in  the  plain tifTs 
pasture,  because  there  through  the  fault  or  neglect  of  the  plaintiff. 
The  plaintiff  could  not  maintain  trespass  for  his  entry  into  his 
pasture  on  that  occasion.  It  was  expressly  decided  in  Page  v.  01' 
cotty  13  N.  H.  399,  that  one  adjoining  land-owner  could  not  main- 
tain trespass  quare  clausuin  f  regit  against  another  for  damages  done 
by  tlie  latter's  sheep  upon  the  close  of  the  former,  w^hich  had  es- 
caped from  the  latter's  inclosure  through  a  defect  in  that  portion 
of  the  division  fence  which  the  former  was  bound  to  maintain.  The 
gist  of  the  action  of  trespass  upon  the  freehold  is  the  wrongful  entry. 
What  is  done  after  such  entry  is  but  an  aggravation  of  the  wrong 
in  making  the  entry.  As  the  entry  of  the  bull  into  the  plaintiff's 
pasture  was  through  his  negligence  in  discharging  a  duty  he  owed 
the  defendants,  the  defendants  are  not  responsible  for  any  injuries 
which  he  occasioned  while  there,  altiiough  such  injuries  arose  from 
a  vicious  act,  unless  the  defendants  knew  of  such  vicious  propensity. 
In  the  well  considered  case  of  Decker  v.  Gammon,  44  Me.  322, 
cited  by  the  plaintiff's  counsel,  the  court  say  :  "  If  domestic  animals, 
such  as  oxen  and  horses,  injure  any  one,  in  person  or  property,  if  they 
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a^re  rightfully  in  the  place  where  they  do  the  mischief^  the  owner 
of  such  animals  is  not  liable  for  such  injury,  unless  he  knew  they 
mrere  accustomed  to  do  mischief;  and  in  suits  for  such  injuries, 
such  knowledge  must  be  alleged  and  proved."  The  court  cite 
extracts  from  Mayy.  Burdett,  9  Q.  B.  101;  68  E.  C.  L.,  1  Hale  P.  C. 
430;  Buxendin  y.  Sharp,  2  Salk.  662;  Maswi  y.  Eeeling,  12  Mod. 
3  $2;  Vroaman  y.  Lawyer,  13  Johns.  339,  supporting  the  proposition. 
The  court  also  say:  ''The  owner  of  domestic  animals,  if  they  are 
wrongfully  in  the  place  where  they  do  any  mischief,  is  liable  for  it, 
though  he  had  no  notice  that  they  had  been  accustomed  to  do  so 
before."  We  think  these  extracts  are  a  correct  statement  of  the 
law  upon  this  subject.  The  other  cases  cited  by  the  plaintiff's 
counsel  —  Dunckle  v.  Kocker^  11  Barb.  387;  Chunot  y.  Larson,  43 
Wis.  636;  s.  c,  28  Am.  Bep.  567;  Dolph  v.  Ferris,  7  Watts  &  Serg. 
367;  Ellis  v.  Iron  Co.,  11  Moak  Eng.  214  —  to  show  that  the  owner 
of  a  domestic  animal  is  liable  for  injuries  arising  from  its  vicious 
act,  although  he  did  not  know  it  had  such  yicious  propensity,  are 
cases  in  which  it  is  shown  or  found  by  the  jury  that  the  animal 
was  unlawfully  and  wrongfully  in  the  place  where  the  act  was  com- 
mitted. 

[Omitting  a  statutory  consideration.] 

On  these  yiews  of  the  law,  as  applicable  to  the  facts  reported 
by  the  referees,  the  defendants  were  not  at  fault  in  the  discharge 
of  their  duty  to  the  plaintiff,  in  regard  to  the  escape  of  the  bull 
into  the  plaintiff's  pasture;  but  rather  such  escape  was  through  the 
sole  fault  of  the  plaintiff.  Hence  he  could  not  treat  the  bull  as 
wrongfully  in  his  pasture.  Being  rightfully  in  his  pasture,  as  re- 
gards the  plaintiff,  the  defendants  are  not  liable  for  any  damages 
done  to  the  plaintiff's  horse  by  the  yicious  act  of  the  bull,  they  not 
knowing  that  he  was  possessed  of  such  yicious  propensity. 

The  judgment  is  reversed,  and  judgment  rendered,  on  the  report, 
for  the  defendants  to  recover  their  costs. 

Judgment  reversed. 
Vol.  XLVIII  — 108 
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Statb  v.  Brainbrd. 

(M  Vt.  68B.) 

{himfnallmo  —  grand  jftry  *-  diaabUitif  —  initreti 

An  indictment  agminst  the  president  of  a  trust  oompanj  for  mieappUeition  of 
the  funds,  found  by  twelye,  is  valid,  although  one  of  the  rest  of  the  panel 
is  disabled  from' acting  by  sickness,  others  were  depositors  in  the  company, 

t    and  the  wife  of  one  of  the  twelve  was  a  depositor. 

INDICTMENT  for  misapplication  of  funds.    The  opinion  states 
the  facts.    The  indictment  was  held  sufficient  below. 

r 

Bdsofhy  Gross  &  Start  and  Stephen  E.  Botfcs,  for  respondent. 
Alfred  A.  Hall  and  R  R.  Hard,  tor  State. 

Yeazbt,  J.  One  of  the  grand  jurors  was  taken  sick  after  the 
due  organization  of  the  panel,  and  was  absent  and  unable  to  parti- 
cipate in  the  proceedings  while  the  cases  against  the  respondent 
were  under  consideration  and  when  ithe  indictment  in  question  was 
ifound  by  the  grand  jury. 

1.  Did  this  invalidate  the  indictment? 

The  answer  to  this  question  must  depend  upon  the  constructiou 
of  our  statutes  and  can  receiye  but  little  aid  from  the  decisions 
elsewhere,  inasmuch  as  they  were  made  under  statutes  differing 
more  or  less  from  ours. 

Section  884.  R.  L.  provides  for  summoning  eighteen  "judicious 
men  "  *  *  *  **to  serve  as  grand  jurors."  Thei^B  is  no  provi- 
sion, as  in  many  of  the  States,  for  a  maximum  and  minimum  num- 
^r  to  be  summoned. 

Section  1616,  K.  L.  provides  that  **  when  the  grand  jury  or  any 
twelve  of  them  find  a  bill  of  indictment  to  be  supported  by  good 
and  sufficient  evidence,''  the  foremah  shall  write  thereon  **  a  true 
bill." 

Section  1617:  "No  bill  of  indictment  shall  be  presented  by  a 
grand  jury  unless  twelve  of  the  jurors  agree  to  the  same."  TJnder 
these  provisions  it  is  claimed  that  the  whole  eighteen  impanelled 
and  sworn  must  be  present  and  act,  otherwise  an  indictment  is 
bad.     If  this  is  so,  then  the  sickness  and  thereby  neceasaiy  absence 
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of  one,  occurring  after  the  grand  jury  is  impanelled  and  sworn, 
prohibits  any  farther  action  during  such  absence,  which  might  be 
permanent  and  thereby  all  further  action  be  impeded.  This  results 
because  our  statutes  do  not  provide  for  filling  such  or  any  vacancy 
occurring  in  the  board.  The  statute,  section  897,  does  provide  for 
the  case  when  all  the  persons  summoned  in  the  first  instance  do 
not  appear  at  the  time  stated  in  the  venire^  but  goes  no  further. 
It  is  unlike  the  statute,  section  896,  when  more  petit  jurors  are 
required  for  any  reason  during  the  term.  At  common  law  a  grand 
jury  may  consist  of  any  number  between  twelve  and  twenty-three; 
but  only  twelve  are  required  to  concur  to  find  a  true  bill.  As  stated 
by  Blackstone  (4  Com,  302,  306):  ''As  many  as  appear  upon  the 
panel  are  sworn  upon  the  grand  jury,  to  the  number  of  twelve  at 
least,  and  not  more  than  twenty-three,  that  twelve  may  be  a  major- 
ity." "  To  find  a  bill  there  must  at  least  twelve  of  the  jury  agree." 
Before  a  person  could  be  convicted  of  a  capital  offense,  twelve  at 
least  on  the  grand  jury  must  assent  to  the  accusation  and  twelve 
more  find  him  guilty  on  the  triaL  Judge  Dillon,  in  State  v. 
Ostrander,  18  Iowa,  435,  after  referring  to  the  common-law  rules 
and  citing  numerous  authorities,  says:  ''  The  requiring  of  twenty- 
three  to  be  summoned,  though  we  have  found  no  reason  stated  in 
the  books,  was  probably  in  order  to  make  sure  of  obtaining  a  jury 
of  twelve,  possibly  to  be  sure  of  having  a  few  over,  so  that  if  the 
accused  should  have  a  friend  or  two  upon  the  panel,  the  course  of 
justice  might  not  be  defeated;  possibly  to  prevent  a  dissolution  of 
the  jury  by  the  death  or  sickness  or  absence  of  one  or  more  of  the 
jurors,  or  it  may  be  for  all  of  these  reasons  combined."  It  is  plain 
from  this,  that  it  never  occurred  to  him,  in  the  elaborate  inyesti- 
gation  which  he  gave  the  subject,  as  that  opinion  shows,  that  the 
absence  of  one  or  more  on  account  of  sickness  or  death  would  pre- 
vent those  remaining  from  proceeding  with  their  investigations, 
providing  there  were  twelve  left. 

Our  statute  differs  from  the  common  law  in  this,  that  it  directs, 
and  possibly  requires,  eighteen  men  to  be  summoned,  impanelled, 
and  sworn,  in  order  to  constitute  a  grand,  jury;  but  we  think  that 
the  expression  of  the  statute,  when  ^^  the  grand  jury  or  any  twelve 
of  them  find  a  bill,"  etc.,  was  so  framed  in  order  to  admit  of  the 
action  of  twelve  as  a  minimum  up  to  eighteen  as  a  maximum  as 
the  proper  and  legal  action  of  a  grand  jury.  We  think  that  in 
the  absence  of  any  statute  declaring  that  the  entire  eighteen  must 
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be  present  all  the  time,  and  at  the  time  of  finding  an  indictment, 
and  of  any  proyision  to  fill  a  vacancy  created  by  sickness  or  death, 
or  other  unavoidable  cause,  after  being  impanelled  and  sworn,  the 
statute  defining  the  number,  eighteen,  which  shall  constitute  the 
grand  jury,  was  at  most  but  the  substitution  of  a  fixed  number  for 
indefinite  common-law  number,  required  to  be  impanelled,  and 
was  not  intended  to  refer  to  the  number  also  required  to  oonstitate 
a  quorum  for  action  in  a  given  case,  but  the  number  required  for 
this  purpose  is  controlled  by  the  other  provision  above  quoted,  that 
**  any  twelve  of  them ''  may  find  a  biU.  See  BaldwMs  case,  2 
Tyler,  473. 

We  understand  that  not  only  the  present  judges  but  their  pre- 
decessors when  presiding  in  County  Courts  have  permitted  the 
necessary  temporary  absence  of  a  grand  juror,  and  have  never 
regarded  it  as  vitiating  an  indictment  found  during  such  absence. 
When  the  construction  of  a  statute  is  involved,  a  practice  under  it 
thus  adopted  should  have  weight.  There  is  no  ground  for  drawing 
the  line  anywhere  between  the  twelve  and  eighteen.  The  whole 
number  must  be  present  and  participate,  or  twelve  is  sufficient. 

Wb  think  the  above  construction  is  consistent  with  the  decisions 
generally  in  other  jurisdictions.  The  difference  in  the  statutes 
prohibits  such  decisions  from  being  controlling  either  way;  but  the 
course  of  reasoning  found  in  some  opinions  applies  with  more  or 
less  force  to  this  case.  See  SUite  v.  Davis,  2  Ired.  157;  CamfHon- 
weatth  V.  Wood,  2  Cush.  149;  State  v.  Miller,  3  Ala.  343;  People  \. 
Roberts,  6  Cal.  214;  People  v.  Hunter,  54  id.  65;  Pybos  v.  IXate, 
3  Humph.  49;  Hudson  v.  State,  1  Blackf.  317;  BeasUy  v.  People, 
89  HL  571;  Mesmer  v.  Commof&toeaUh,  26  Gratt  976.  Proffatt  on 
Trial  by  Jury,  section  46,  says:  *'  If  the  necessary  minimum  num-  - 
ber  are  on  the  grand  jury  when  an  indictment  is  found,  it  will  be 
good.'* 

The  above  views  also  cover  the  ground  of  the  claim  as  to  the  five 
who  were  present,  but  did  not  vote  on  account  of  being  depositors 
in  the  bank  of  which  the  respondent  was  president,  thcra  being 
twelve  who  agreed  to  the  bilL 

But  it  is  further  claimed  that  these  five  were  disqualified  by  favor, 
being  interested  on  account  of  being  depositors,  and  that  one  other, 
who  was  one  of  the  twelve  who  agreed  to  the  bill,  was  also  dis- 
qualified on  account  of  his  wife  being  a  depositor,  though  in  her 
own  right.     The  ground  of  this  claim  is,  that  if  the  respondent  is 
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guilty  of  the  charges  alleged  iii  the  indictment,  he  would  be  liable 
to  these  men  for  any  loss  in  their  deposits.  This  is  plainly  too 
speculative  and  remote.  In  MiddUtown  v.  Ames^  7  Vt.  166,  it  was 
held  that  a  juror  was  not  disqualified  though  the  fine  might  go  into 
the  treasury  of  the  town  of  which  he  was  a  ratable  inhabitant.  In 
CommonweaUh  v.  Ryan,  5  Mass*  90^  that  the  indictment  was  good, 
though  the  foreman  of  the  grand  jury  that  found  the  indictment 
was  a  taxable  inhabitant  of  the  town  to  which  the  fine  would  go. 
Thompson  and  Merriam  on  Juries  cite  two  cases,  one  in  Penn- 
sylyania  and  one  in  Virginia,  where  it  was  held  that  an  indictment 
for  embezzUng  the  money  of  a  bank  was  good,  although  one  of  the 
.grand  jurors  who  found  the  indictment  was  a  stockholder  in  the 
bank,  and  possessed  a  large  amount  of  its  notes,  and  therefore  was 
greatly  interested  in  procuring  the  indictment.  The  authors  say: 
''  Such  a  juror  cannot  be  said  to  be  interested  in  the  event  of  the 
prosecution.  He  can  neither  gain  nor  lose  by  a  conviction  or 
ihcquittal  of  the  accused.  He  is  not  interested  beyond  that  com- 
mon interest  which  every  member  of  society  must  feel  in  the  con- 
viction of  such  persons  as  offend  against  the  peace,  the  order  and 
well-being  of  society."  Add.  (Penn.)  App^  45;  Commonwealth'^. 
Strothor,  1  Va.  Cas.  186.  See  also  Prol  Jur.,  §  169,  and  cases 
there  cited;  also  Waters  v.  Day,  10  Vt.  487;  State  v.  Newfane,  12 
id.  422. 

We  find  no  error,  and  the  judgment  of  the  County  Court  sustain- 
ing the  demurrer  to  the  pleas  and  adjudging  the  indictmenttsuffi- 
<sient,  and  ordering  the  respondent  to  answer  over,  is  afiQrmed,  and 
the  cause  is  remanded  to  be  proceeded  with. 

Judgmeni  apnmd. 


Weed  y.  Boutbllb. 

(66yt.s7a) 

The  lien  of  an  attorney  is  superior  to  an  attachment  by 'trustee  p; 
■fllBnSTEE  process.     The  opinion  states  the  point. 
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V.  W.  Parimr,  for  plaintifF. 

J.  A.  d  0.  W.  Wing,  J,  0.  Livingston,  C.  J.  Oleason  and  K  A. 
Huse,  for  claimaiits. 

Boss,  J.  [Omitting  other  questiona.]  This  brings  ns  to  the 
more  difficnlt  question  of  the  extent  of  the  lien  of  Livingston  and 
Wing  as  attorneys,  who  have  prosecuted  to  judgment  the  suits  in 
favor  of  the  defendant  against  the  trustees.  It  is  contended  by 
these  claimants  that  the  plaintiff  in  a  trustee  suit,  as  against  them, 
takes  the  place  of  and  can  only  insist  upon  the  same  rights  which 
the  defendant  could.  Several  decisions  of  this  court  can  be  found, 
in  the  reports,  in  which  language  of  similar  import  is  used.  An 
inspection  of  the  facts  in  regard  to  which  such  language  is  used 
will  show  that  no  question  was  involved  of  the  failure  of  the  assignee 
of  a  debt  to  give  notice  to  the  trustee  of  the  assignment  Repeated 
decisions  can  be  found  where  it  has  been  held  that  such  notice  from 
the  assignee  is  necessary  to  protect  the  debt  against  attachment  by 
the  trustee  process,  or  against  subsequent  assignment,  to  a  person 
who  had  no  notice  of  the  former  assignment.  These  two  classes  of 
decisions  must  be  considered,  and  the  latter  must  govern  where  no 
notice  of  the  assignment  is  given.  Although  the  verbal  assignment 
of  these  claims  by  the  defendant  to  these  claimants  might  be  valid 
between  them,  without  notice  thereof  to  the  trustees,  it  was  not 
valid  against  subsequent  bona  fide  assignments  for  value,  or  attach- 
ment by  the  trustee  process.  There  is  therefore  left  for  considera- 
tion their  lien  as  attorneys.  It  seems  to  be  well  settled  at  commou 
law  that  an  attorney's  lien  is  of  two  kinds  —  a  possessoiy  or  retain, 
mg  lien  and  a  charging  lien.  The  former  attaches  to  all  papers, 
documents  and  money  that  come  into  his  hands  professionally  as 
an  attorney  without  any  special  contract  in  regard  to  the  same. 
Having  the  possession,  he  has  the  right  to  retain  them  against  his 
client,  assignments  or  attachments,  until  the  general  balance  due 
him  for  legal  ser\dces  is  paid.  The  client  cannot  discharge  him  and 
withdraw  such  papers  or  money  from  his  hands  without  first  pay- 
ing the  general  balance  due  him  for  legal  services,  whether  growing 
out  of  the  special  matters  then  in  his  hands,  or  other  legal  matters. 
This  nght  IS  said  to  have  its  origin  partly  in  custom  and  partly  to 
prevent  circuity  of  action.  Whart.  Ag.,  §§  623-625,  and  cases 
cited  in  the  notes;  Hutchinson  v.  Howard,  15  Vt  544;  Hurlberi  v. 
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JBrigham,  5C  id.  308;  Sterling,  ex  parte,  16  Ves.  258;  Dentiett  r. 
Cuits,  11  N.  H.  163;  Wright  v.  Cobleigh,  21  id.  339.  Having  pos- 
fieesion  of  the  thing  to  which  the  lien  attaches^  no  notice  is  required 
to  protect  it  against  assignment  by  the  client  or  attachment  by 
trustee  process  by  his  creditors.  Hutchinson  y.  Howard^  supra. 
In  short,  no  one  could  be  effectually  trusteed  in  regard  to  the  same 
except  the  attorney.  The  charging  lien,  at  common  law,  is  the 
right  of  an  attorney  or  solicitor  to  recover  his  taxable  costs  from  a 
fund  recovered  by  his  aid,  and  also  the  right  to  have  the  court 
interfere  to  prevent  payment  by  the  judgment  debtor  to  the  cred- 
itor in  fraud  of  his  right  to  the  same,  and  also  to  /  prevent  or  set 
siside  assignments  or  settlements  made  in  fraud  of  his  right.  It 
does  not  usually  attach  until  the  recovery  of  judgment,  and  then 
does  not  prevent  an  honest  settlement,  nor  a  payment  to  his  client 
until  the  attorney  has  notified  the  debtor  of  his  intention  to  claim 
a  lien.  Whart.  Ag.,  §§  626-630;  Wehh  v.  Hole,  1  Doug.  238; 
Oriffin  V.  Eyles,  1  H.  Bl.  122;  Turwin  v.  Gibson,  3  Atk.  720;  Heartt 
v.  Chipfnan,  2  Aik.  162;  Foot  v.  Tetoskhury,  2  Vt.  97;  Walker  v. 
Sargeant,  14  id.  247;  Hutchinson  v.  Hotoard,  15  id.  544;  Hutchin- 
son Y,  Pettes,  18  id.  615;  Hooper  v.  Welch,  43  id.  109. 

Welsh  V.  Hole,  is  usually  referred  to  as  a  leading  case  at  common 
law,  in  which  Lord  Mansfield  says  :  "  An  attorney  has  a  lien  on 
the  money  recovered  by  his  client  for  his  bill  of  costs  ;  if  the  money 
come  to  his  hands  ho  may  retain  to  the  amount  of  his  bill.  He 
may  stop  it  in  transitu  if  he  can  lay  hold  of  it.  If  he  apply  to  the 
court,  they  will  prevent  its  being  paid  over  till  his  demand  is  satis- 
fied. I  am  inclined  to  go  farther,  and  to  hold  that  if  the  attorney 
gave  notice  to  the  defendant  not  to  pay  till  his  bill  should  be  dis- 
charged, a  payment  by  the  defendant  after  such  notice  would  be  in 
his  own  wrong,  and  like  paying  a  debt  that  has  been  assigned  after 
notice."  It  will  be  seen  that  he  speaks  of  both  the  retainfng  lien 
and  the  charging  lien.  Failure  to  distinguish  the  two  has  led  to 
considerable  apparent  confusion,  not  to  say  conflict,  in  the  decisions 
on  this  subject.  The  charging  lien  has  never  been  extended  beyond 
the  charges  and  fees  in  the  suit  in  which  the  judgment  was  recovered. 
It  does  not  extend  to  the  general  balance  due  the  attorney  from  the 
client  for  professional  services.  At  common  law  it  was  confined  to 
an  attorney  or  solicitor,  and  to  his  taxable  costs  in  the  suit.  But 
the  taxable  costs  were  what  the  attorney  or  solicitor  had  a  nght  to 
recover  from  his  client.     Before  he  could  maintain  a  suit:  ascuiiist  his 
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client  he  must  have  his  costs  in  the  suit  taxed  bj  the  courts  and  tiie 
sum  thus  taxed  was  the  extent  of  his  right  of  compensation  for  his 
services  and  disbursements  in  the  suit.  Bac  Ab.  Attorney ;  ez 
parte  Sterlifig,  supra.  As  counsel  could  maintain  no  action  for  his 
seryices  in  the  suit  (3  Bl.  Com.  28),  no  lien  existed  in  his  fayor. 
Nevertheless  counsel  did  not  perform  services  in  a  suit  withont 
remuneration.  Doubtless  the  attorney,  who  alone  had  to  do  with 
the  counsel  for  his  client,  often  advanced  to  the  counsel  his  com]jen- 
sation,  and  the  same  was  taxed  as  the  attorney's  disbursement  m  the 
suit.  Thus  at  common  law  an  attorney's  charging  lien  upon  a 
judgment  recovered  by  him  was  placed  upon  the  same  ground  as 
that  in  favor  of  any  artisan  —  a  tailor  or  blacksmith  —  who  had 
performed  services  upon  property  committed  to  his  care.  Each  had 
a  lien  thereon  to  the  extent  of  the  value  of  the  services  performed. 
The  artisan's  lieu  was  the  right  to  retain  the  property  on  which  the 
services  were  performed,  and  in  this  respect  analogous  to  the  attor- 
ney's retaining  lien.  No  good  reason  can  be  given  for  limiting  an 
attorney's  charging  lien  to  what  under  our  law  are  the  taxable  costs 
in  favor  of  his  client  in  the  suit.  If  he  is  to  be  given  a  lien  at  all 
upon  a  judgment  recovered  by  his  services,  it  should  be  to  the  extent 
of  the  value  of  his  services  in  the  suit.  His  services  are  presumed 
to  have  been  skillfully  performed,  and  valuable  because  so  performed. 
They  enhance  his  client's  claim  presumably  to  the  extent  of  the 
value  of  his  services,  the  same  as  the  tailor's  services  in  manufactur- 
ing a  j)atron's  cloth  into  a  coat  enhance  the  value  of  the  materials 
to  the  extent  of  the  value  of  his  services.  We  are  aware  that  the 
decisions  in  this  country  are  not  uniform  on  the  extent  of  an  attor- 
ney's charging  lien.  In  some  States  it  is  held  to  cover  his  reiisonable 
charges  and  disbursements  in  the  suit,  while  in  others  it  is  limited 
to  the  amount  of  costs  taxable  in  favor  of  his  client  in  the  suit.  But 
these  art  what  the  law  allows  to  be  recovered  in  favor  of  the  pre- 
vailing party.  They  are  taxed  between  party  and  party,  and  not  be- 
tween attorney  and  client,  and  are  in  no  sense  the  measure  of  the 
value  of  the  attorney's  services  and  disbursements  in  the  suit.  They 
include  frequently,  court,  clerk,  witness  and  officer's  fees  in  the 
suit  which  the  client  has  advanced.  I  cannot  help  thinking  that 
this  class  of  decisions  have  their  origin  in  not  observing  the  distinc- 
tion between  taxable  costs,  which  at  the  common  law  was  a  taxation 
between  the  attorney  or  solicitor  and  his  client,  and  taxable  costs 
under  our  statutes,  which  is  a  taxation  in  favor  of  the  recovering 
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party  against  the  defeated  party.  We  are  aware  that  this  court  in 
the  early  case  of  Heartt  v.  Chipman,  itupra,  while  holding  tliat  the 
distinction  between  attorney  and  connsel  did  not  exist  in  this  State, 
but  both  were  combined  in  the  office  of  an  attorney  at  law,  and  also 
that  an  attorney  had  a  lien  upon  a  judgment  recovered  by  him  which 
his  client  could  not  assign  to  his  detriment,  still  held  that  this  lien 
was  confined  to  the  taxable  costs  in  the  suit.  This  decision  baa 
never  been  overruled,  that  we  ai*e  aware  of,  although  it  is  said  in 
Welch  V.  Hooper  y  sttpra,  by  Judge  Wilsok:  '*An  attorney  has  alien 
upon  a  judgment  recovered  through  his  agency  for  his  reasonable 
fees  and  disbursements."  This  is  what  he  is  entitled  to  recover 
against  his  client.  But  no  allusion  is  made  to  Heartt  v.  Chxpman  j 
nor  was  the  extent  of  an  attorney's  lien  upon  the  judgment  involved 
in  the  decision  of  Welch  v.  Hooper.  But  the  decision  of  Heartt  v<. 
Chipman,  is  in  this  respect  so  far  contrary  to  reason,  to  the  com- 
mon law,  and  to  the  fundamental  principles  underlying  the  law  of 
liens  generally,  that  this  court  refuse  to  follow  it ;  but  hold  that 
the  attorneys,  Livingston  and  Wing,  have  a  lien  upon  the  judg- 
ments recovered  through  their  agency  against  the  trustees  for  their 
reasonable  fees  and  disbursements  m  these  suits.  Whether  this 
court  would  adopt  the  decision  in  Heartt  v.  C7npman  to  its  full 
extent  m  other  respects,  it  is  unnecessary  to  inquire  or  announce. 
Jt  IS  there  held,  that  if  the  assignee  of  a  judgment,  who  has  not 
been  notified  by  the  attorney  that  he  claims  a  lien  thereon  for  his 
services,  collects  the  same,  he  holds  the  money  to  the  extent  of  the 
attorney's  lien  to  the  latter's  use  ;  and  that  the  attorney  can  recover 
the  same  from  him  under  the  common  money  counts  m  assumpsit. 
This  suit  was  commenced  while  Livingston  and  Wmg  were  in 
active  prosecution  of  the  suits  in  favor  of  the  defendant  against  the 
trustees,  m  which  the  judgments  were  recovered  for  which  the 
trustees  are  chargeable.  The  plaintiff  therefore  knew  that  the 
services  of  these  claimants  were  being  rendered  in  behalf  of  the 
defendant  to  perfect  his  claims  against  the  trustees  by  judgment. 
It  IS  presumed  to  know  that  the  law  gave  them  a  lien  on  the  judg- 
ments, when  recovered,  for  such  services  and  disbursements.  It 
must  beheld  affected  with  notice  of  their  right  to  claim  and  enforce 
such  lien.  It  only  acquired,  as  against  them,  the  same  right  to 
hold  the  judgment  and  take  the  fruits  thereof,  which  the  defendant 
himself  had. 

'II:    result  is  that  the  pro  foiTtui  judgment  of  the  County  Court 
Vol.  XL  VIII  —  104 
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18  revened,  and  judgment  is  rendered  that  each  trustee  is  liable  for 
the  amount  found  by  the  commisBioners  against  it  less  its  coets  in 
this  suit;  that  of  said  amount  Mrs.  Woodward  hold  enough  to- 
satisfy  the  claim  found  in  her  fayor  to  its  full  extent ;  that  the 
claimants,  Livingston  and  Wing,  hold  the  balance  of  said  amount, 
and  that  the  claimants  reooyer  their  respectiye  costs  against  the 
pbintiiL 
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<66Vt.70BJ 
A»aaiuU — deferute  of  propertff. 

The  plaintiff  went  on  the  defendant's  premiseB  with  a  sled,  and  loaded  it  with 
the  defendant's  slabs,  without  right.    HM,  that  the  defendant  might  repos 
BOSS  himself  of  the  slabs,  using  sufficient  force  against  the  plaintiff's  person 
to  enable  him  to  retake  them. 

ASSAULT  and   battery.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

H.  F.  Wokott,  for  plaintiff. 

£.  L.  Waterman^  for  defendant. 

Yeazey,  J.  The  slabs  in  question  belonged  to  the  defendant, 
but  were  in  the  possession  of  the  plaintiff,  on  his  sled,  on  the  de- 
fendant's premises.  The  plaintiff  had  got  the  possession  without 
permission  of  the  defendant.  Under  these  circumstances  the  de- 
fendant was  proceeding  to  repossess  himself  of  the  slabs,  by  throw- 
ing them  from  the  sled,  when  the  plaintiff  interfered,  by  throwing 
the  slabs  back  on  to  the  sled;  and  the  defendant  used  what  force 
was  necessary  to  preyent  the  interference,  and  to  unload  the  slabs. 

For  the  assault  of  the  defendant,  under  these  circumstances,  this 
suit  was  brought.  Had  the  defendant  the  legal  right  to  use  this 
force  upon  the  plaintiff,  is  the  question  to  be  determined. 

In  Yah  y.  Seeley,  15  Vt.  221,  it  was  held  that  one  has  a  legal 
right  to  enter  upon  the  land  of  another  to  take  away  wood  belong- 
ing to  the  former  ;  and  should  the  owner  of  the  land  attempt  to 
hinder  him  in  the  enjoyment  of  the  right,  he  would  be  justified  in 
using  so  much  force  as  might  be  necessary  to  oyercome  the  hinder- 
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Johnson  v.  Peny. 


anoe.  He  had,  in  that  case,  bought  the  trees  of  a  fonner  owner 
of  the  land,  and  cnt  them  before  the  sale  of  the  land.  It  was  in- 
sisted in  that  case,  that  the  party,  claiming  the  right  to  go  n\y.m 
another's  land  for  such  purpose,  is  entitled  to  the  enjoyment  of  it 
only  when  it  can  be  done  in  a  '^ peaceable  manner."  The  court  said 
upon  this  point :  *^  This  is  a  qualification  that  is  sometimes  affixed 
to  the  right  of  recapture  and  reprisal,  and  applies  to  the  regaining 
of  personal  property  that  has  been  wrongfully  taken  or  withheld ; 
and  the  law  recognizes  the  right  only  with  that  qualification.  But 
it  is  not  so  with  regard  to  the  right  to  enter  upon  another's  land» 
If  it  is  my  right,  the  law  will  protect  me  in  the  enjoyment  of  it^ 
and  the  person  who  attempts  to  hinder  or  obstruct  me  is  the  aggres- 
sor, and  the  first  in  the  wrong." 

In  Hodgeden  v.  Hubbard^  18  Vt.  504,  it  was  held  that  if  a  per- 
son purchase  personal  property,  such  as  a  stove,  by  means  of  false 
and  fraudulent  representations  as  to  his  solvency  and  means  of  pay- 
ing for  it,  he  acquires  no  right  either  of  property  or  possession,  and 
the  vendor  will  be  justified  in  pursuing  him  and  retaking  the  prop> 
erty,  and  to  effect  this  object,  even  against  the  resistance  of  the 
purchaser,  he  may  use  as  much  force  as  may  be  necessary.  In  de- 
livering the  judgment  of  the  court,  Chief  Justice  Willi.vms  said  : 
*'  In  the  present  case  the  defendant  had  clearly  a  right  to  retake 
the  property  thus  fraudulently  obtained  from  him,  if  it  could  be 
done  without  unnecessary  violence  to  the  person,  or  without  breach 
of  the  peace.  It  is  admitted  by  the  counsel  for  the  plaintiff,  that 
a  right  to  recapture  existed  in  the  defendant,  if  it  could  be  done 
without  violence,  or  breach  of  the  peace,  and  how  far  this  qualifi- 
cation of  the  right  to  retake  property,  thus  taken,  was  intended 
for  the  security  or  benefit  of  the  fraudulent  possessor,  may  admit 
of  some  doubt.  Whoever  is  guilty  of  a  breach  of  the  peace,  or  of 
doing  unnecessary  violence  to  the  person  of  another,  although  it 
may  be  in  the  assertion  of  an  unquestioned  and  undoubted  right, 
is  liable  to  be  prosecuted  therefor.  But  the  fraudulent  possessor 
is  not  the  protector  of  the  public  interest.  To  obtain  possession 
of  the  property  in  question,  no  violence  to  the  person  of  the  plaint- 
iff was  necessary  or  required,  unless  from  his  resistance.  It  was 
not  like  property  carried  about  the  person,  as  a  watch  or  money, 
nor  did  it  require  a  number  of  .people  to  effect  the  object.  The 
plaintiff  had  no  lawful  possession,  nor  any  right  to  resist  the  at- 
tempt of  the  defendant  to  regain  the  property." 


S28  VERMONT. 

JohnBon  t.  Perry. 


Tbese  cases  were  criticised  in  Dustinx.  Cowdry,  23  Yt  631,  bat 
not  overruled.  When  the  case  at  bar  was  before  this  court  at  the 
February  term,  1882,  reported  in  54  Vt.  459,  Judge  Boss 
said  2  ^'  On  the  doctrine  of  these  cases,  the  plaintiff  was  entitled  to 
have  his  request  complied  with."  The  charge  to  the  jury  con- 
formed to  the  doctrine  of  these  cases,  and  must  be  held  correct,  or 
these  cases  practically  overruled. 

Indeed  this  case  is  scarcely  as  strong  for  the  plaintiff  as  was  that 
4}t  Hodgeden  v.  Hubbard,  There  the  defendant  had  put  the  plaint- 
iff in  possession  of  the  stove,  and  the  latter  had  departed,  and  was 
on  his  way  home.  In  this  case  the  plaintiff  had  gone  on  to  the 
defendant's  premises  and  loaded  the  slabs  without  any  right  or  li- 
cense, and  before  he  had  departed,  the  owner  interfered.  The 
property  was  of  a  kind  that  could  be  retaken  without  violating  the 
person  of  the  plaintiff,  unless  he  became  the  aggressor  by  wrong. 
fully  hindering  the  defendant  in  his  lawful  act. 

We  should  not  be  disposed  to  extend  the  law  of  the  Hodgeden  v. 
Hubbard  case.  But  we  are  not  disposed  to  overrule  it,  especially 
in  this  case ;  or  to  adopt  a  rule,  that  when  one  man  goes  on  to 
another's  premises,  without  right  or  license,  and  undertakes  to 
carry  away  his  property,  the  latter  cannot  interfere  to  stop  it,  and 
to  use  sufficient  force  for  the  purpose,  even  against  the  resistance 
of  the  wrong-doer,  when  in  order  for  the  owner  to  assert  his 
right,  he  can  do  it  without  violating  the  person  of  the  wrong-doer, 
unless  he  interferes  and  persists  in  his  wrong-doing. 

The  only  objection  and  exception  to  the  testimony  of  Higgins  as 
to  the  account  of  the  affray  which  Massy  gave  just  after  it  occurred, 
having  been  present  and  seen  it,  was  that  the  account  was  not 
given  in  the  presence  and  hearing  of  the  plaintiff.  But  it  appears 
that  the  plaintiff  was  present,  and  stood  within  thirty  or  forty  feet 
of  Massy,  when  he  related  to  Higgins  what  he  saw.  The  parties 
being  so  near  together,  it  was  proper  for  the  court  to  admit  the 
evidence  as  against  the  objection  made. 

Whether  it  might  not  have  been  objected  to  on  other  ground 
that  would  have  been  valid,  as  indicated  m  Hersey  v.  Barton^  23 
Vt.  685,  and  Oale  v,  Spoomr,  11  id.  152,  is  a  question  not  before 
us  on  this  bill  of  exception.  Treating  the  evidence  as  properly  in^ 
it  was  correctly  guarded  by  the  instructions. 

Judgfneni  affirmed. 
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ACCIDENT. 
8e€  Insurancb,  904,  9(KL 

ACTION. 
*   BmOoKwuxn  of  Laws,  801 ;  Nboliobrgb,  184, 987, 

ACT  OP  GOD. 
&e  CoirrRACT,  388. 

ADVERSE  POSSESSION. 
8»e  MxnnciPAL  Corporation,  18. 

AGENCY. 
1.  Agwit  MortCly  pEOoulBg  1mm  of  prinoipaFi  iMMhold  to  hiauMtf]    The 

confidential  agent  of  a  lessee  of  a  theater,  shortly  before  the  lease  expired, 
secretly  procured  a  lease  of  the  premises  for  a  new  term  to  himself,  at  a 
larger  rent,  denying  to  his  principal  that  he  was  competing  for  the  lease. 
HM^  that  the  agent  must  hold  the  lease  m  trustee  for  his  principal.  DaicU 
T.  HwMf^  (Dl.),  541. 

A.  Fraud — formor  reoorcry.]  A  judgment  against  an  agent  for  a  frand  com- 
mitted by  him  within  the  scope  of  his  agency,  being  wholly  unpaid,  is  no 
bar  to  an  action  against  the  principal  for  the  same  fraud.  Maple  y.  BaU- 
road  Company  (Ohio),  685. 

8.  liahiHty  of  agent  to  third  persona.]  An  agent  renting  his  principal's  house, 
with  authority  to  construct  a  cooking-range,  is  not  liable  for  injury  to  an 
adjoining  proprietor  caused  by  the  use  of  the  range.  Labadie  v.  Hatoley 
(Tex.),  278. 

8e0  Bahx,  78;  Bzbcttor  ksj>  Administrator,  770;  Inbitrancb,  800,  474; 

Nbgotiablb  Instrument,  264. 

ALIBI. 
8§e  Criminal  Law,  588. 

ALTERATION. 
Bee  Nbqotiablb  Ihstrumbnt,  664 ;  Wii^l,  128. 
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ANDCALa 

1.  Wi^tfgMo»— fmahflwrtngr— fawiiwg]  The  defcadani'sbiiUflMaiied  from 
bis  pastan  into  the  iJeJntJlTs  pertue  adjoimng,  diroogh  a  gap  in  the 
fence  wliieh  it  was  the  ptaintalTs  dntj  to  zepeir,  and  injured  the  plaintiirs 
hone.  There  was  no  proof  of  the  teiemUr.  ffeid,  that  defendant  waa  nol 
liable.    SooU  t.  Oraver  (Vt-X  814. 

r.]    The  owner  of  a  large  watch-dog  Icept  diained  hy  daj 


and  loosed  at  night,  is  liable,  without  farther  proof  of  jBteaiar,  to  one 
who  was  bitten  bj  the  do^whUe  passing  the  premises  on  the  highwaj  at 
nig^t.    MmUff^merf  ▼.  KoetUr  (La.),  858. 

iSM  Bailroad,  703 ;  Taxatioh,  459. 

ABOUMENT. 
SieTEiAi*,  884. 

-      .       ,  ASSAULT. 

1*  Pstfen—  of  f  opsity  j  The  plaintiff  went  on  the  defendant's  premises  with  a 
sled,  and  loaded  it  with  the  defendant's  slabs,  withoat  ri^ht.  HM,  that  the 
defendant  might  repossess  himself  of  the  slabs,  using  sufficient  force  against 
the  plaintiiTs  person  to  enable  him  to  retake  them.  Mkntan  ▼.  Parry 
(Vt.).  825. 

A.  Mnftaal  oooMOft  to  light.]  Where  two  fight  in  anger  bj  consent,  each  is  lia- 
ble to  the  other  for  actual  damages.     8ha^  t.  Thompmm  (Wis.),  58a 

See  Damagbs,  41. 

AfiSESSBfENT. 

llilnppsl  to  deny  Tmlldlty.]  The  unconstitutionalitx  of  an  assessment  for  a 
locsl  munidpai  improrement,  for  want  of  power,  may  not  be  taken  advan- 
tage of  by  those  who  acted  as  officers  of  election  or  commissioners,  voted 
for  commissioners,  or  actively  participated  in  causing  the  improvement  to 
be  made ;  but  one  who  merely  signed  the  petition,  and  was  silent  and  pas- 
sive is  not  estopped  unless  he  had  knowledge  of  the  making  of  the  im- 
provement, and  that  his  property  was  to  be  assessed,  and  that  the  proceed- 
ings were  invalid  or  defective ;  and  some  special  benefit  accrued  to  his 
property  from  the  improvement.     Tane  v.  Columbua  (Ohio),  488. 

ASSIQNfiiENT  FOR  CREDITORS. 

By  one  partner.]  Where  one  partner  absconds,  leaving  the  partnership  in- 
solvent, the  other  may  make  a  general  assignment  of  the  partnership 
property,  including  lands,  for  the  benefit  of  creditors.  StUUvan  v.  Smiik 
(Neb.),  854. 

See  Conflict  of  Laws,  616. 

ATTACHMENT. 

See  MORTGAOB. 
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ATTORNEY  AND  CLIENT. 

prooMi.]    The  lien  of  an  attomef  is  supeiior  to  an  attachment 
hy  tmstee  pxoeees.     Weed  t.  BotUeUe  (Vt,),  881. 

AUCTION. 

Puffing.]  The  owner's  employment  of  puffers,  who  bid  at  an  auction  sale  of 
his  property,  ayoids  the  sale.    Peck  v.  Li9t  (W.  Va.),  898 

BAIL. 
RlSfaft  to  fix.]    See  Constitutional  Law,  163. 

BANK. 

OoUeotlou — af»nt*s  dafault.]  A  bank  receiying  a  draft  for  collection  at 
another  place,  and  transmitting  it  to  its  agent,  carefully  selected,  at  the 
acceptor's  residence,  is  not  liable  for  the  agent's  neglect.  Third  yaUamU 
Bank  ofLoviiffOle  v.  Viekdmrg  Bank  (Miss.).  78. 

BILLS,  NOTES  AND  CHECKS. 
See  Nksotiablk  Instrumbrt. 

BLACKMAILING. 

See  CRDiiNAi^  Law,  700. 

* 
'     -  BRIDGE. 

See  Criminal  Law,  175. 

CARRIEK. 

1.  Aasooiation  —  partiMnhip  — Joint  liability.]  An  association  of  carriers  to 
form  a  continuous  line  for  transportation  of  freight  and  proportionate  di- 
vision of  receipts  does  not  constitute  them  partners  nor  jointly  liable. 
Hat  Springe  Baiiroad  v.  TYippe  (Ark.),  65. 

ft 

fl.  Oonnectlng  — throngh  ticket — responsibility  for  throngh  oanriage  ci 
patsengeors.]  A  railroad  company  selling  passenger  tickets  oyer  its  own 
road  and  connecting  roads  is^bound  for  the  transportation  of  passengers  to 
the  destination,  notwithstanding  notice  on  the  tickets  that  it  will  not  be 
liable  except  as  to  its  own  road.     Central  BaUroad  y.  Combe  (Qa.),  582. 

9.  limitation  ci  liability.]  A  common  carrier  cannot  contract  changing  his 
liability  to  that  of  a  mere  forwarder,  nor  absolve  himself  from  liability  for 
his  own  negligence.     GaU  v.  Adame  Exprees  Company  (Dist.  Col.),  742 

4i  MegUgence— oontKfbntory —  drover's  pass  — riding  on  top  of  car. J  A 
drover  travelling  on  a  railway  on  a  free  pass  is  v\  effect  \  passenger  for 
hire,  but  cannot  recover  for  an  injury  sustair  :'^  through  the  railway  com 
pany*s  negligence  by  reason  of  his  being  od  top  of  a  cattle  car.  although 
he  was  instructed  by  a  station-agent  to  ride  :here  instead  of  in  the  passen- 
ger car,  the  agent  havmg  no  authority  in  the  premises,  and  the  person  in 
charge  of  the  train  being  ignorant  that  he  was  in  that  position.  LUUe 
Bock  d  Fort  SeoU  BaUioay  v.  MUee  (Ark.),  10. 
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GABBIER  —  ConUmiMi. 

ft.  flririnf  goods  lor  dabi.]  A  comnioii  carrier,  having  reoeiyed  goods  for 
tnmaportation  and  given  a  bill  of  lading,  cannot  detain  tliem  for  a  debt 
dne  to  himaelf  not  connected  with  the  carriage.  Pkarr  y.  OoOiiu  (La.)^ 
351. 

CHABITT. 
far.]    iSto  Teust,  876 ;  Wnx,  418. 

CHABTER-PABTY. 
See  Ship  Ai!n>  Shifpeng,  (MM. 

CaiATTEL  MOBTGAQE. 
See  MoBTGAGB,  61. 

CIVIL  DAMAGE  ACT. 

^ —  widow  and  ofaHd.]  Under  the  Civil  Damage  Act  giving  an  ac- 
tion to  one  "  dependent  *'  on  the  deceased,  a  plaintiff  claiming  to  be  hia 
widow  most  show  a  lawful  marriage,  and  one  claiming  to  be  his  child 
must  show  his  legitimacy.     Chad  v.  Totene  (Vt.),  799. 

CONFLICT  OF  LAWS. 

1.  Action  far  negligent  killing.]  No  action  will  lie  for  the  death  of  a  peiBon 
by  negligence,  except  in  the  State  where  the  death  occurred  and  bj  fore» 
of  a  statute  in  that  State.  Willis  v.  MUeauri  Pcbc^fic  Railway  Compatvif 
(Tex.),  801. 

S.  Assignment  for  oreditois.]  An  assignment  for  the  benefit  of  creditors, 
executed  in  New  Yoric,  does  not  confer  title  to  personal  property  in  an- 
other State  in  contravention  of  the  laws  of  that  State.  Warner  v.  Jafrof 
(N.  Y.).  616. 

3.  Ckmtraot— wnger*]  A  contract  for  speculating  in  stocks  upon  margins, 
made  in  another  State  where  they  are  presumed  to  be  lawful,  will  not  be 
enforced  in  New  Jersey,  where  they  are  unlawful.  Flagg  v.  Baidwii^ 
(N.  J.X  808. 

CONSENT. 
See  AcMSAiTLT  and  Battery,  588  ;  Tort,  200. 

CONSTITUTIONAL  LAW. 

1.  Doe  prooeas  snbstltation  of  sureties  for  prinoipaL]  A  statute  substitut- 
ing sureties,  on  an  undertaking  indemnifying  a  sheriff  against  a  levy,  as 
defendants  in  an  action  against  him  for  such  levy,  is  not  unconstitutional. 
Hein  v.  Davideon  (N.  Y.),  612. 

S.  Bight  to  fix  balL]  A  statute  giving  the  derk  of  a  court  power  to  fix  the 
amount  of  bail  is  unconstitutional.     Gregory  v.  State  (Ind.),  162. 

See  TBLBORAPTf,  692. 
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CONSTRUCTIVE  FRAUD. 
See  Fraxtd,  1. 

CONTRACT. 

l4  For  fatare  dellTary — marginB.]  A  contract  for  fntare  deliveiy  of  mer- 
chandise, in  warehouse  receipts,  within  a  limited  time,  the  seller  liaving 
an  option  as  to  tlie  precise  time,  the  buyer  to  put  up  margins,  «nd  the 
measure  of  damages  for  breach  to  be  the  difference  between  the  contract 
price  and  the  market  price  on  the  chamber  of  commerce  where  the  con- 
tract lb  made,  is  not  void  as  a  gambling  contract  it'  it  is  made  to  appear 
that  the  seller  intended  an  actual  delivery.  IP^''  v.  ^Schneider  (Wis.), 
520. 

3.  For  manufacture  —  breach  —  damages.]  On  a  contract  to  manufacture  and 
erect  a  monument,  at  a  fixed  price  payable  on  delivery,  the  seller  fulfill- 
ing as  far  as  the  buyer  will  permit,  but  the  buyer  refusing  to  receive  the 
monument  or  allow  it  tu  be  erected,  hM,  that  the  seller  cannot  recover 
the  contract  price,  but  may  i-ecover  the  difference  between  that  and  the 
market  price  at  the  time  and  place  fixed  for  delivery.  Dwiggins  v.  Clark 
(Ind.),  140. 

3.  Illegal — to  renounce  ezeoutorship.J  An  agreement  for  a  consideration  to 
renounce  an  executorship  is  illegal,  and  the  courts  will  not  restrain  the 
collection  of  a  note  given  for  such  consideration,  nor  compel  the  restora- 
tion of  money  paid  therefor      EUicoti  v.  Chamherlin  (N.  J.),  327. 

4»  Offer — acoeptanoe.]  The  defendant  wrote  the  plaintiff :  ' '  We  are  author- 
ized to  offer  Michigan  fine  salt  in  full  car  load  lots  of  eighty  to  ninety- five 
bbls.,  delivered  in  your  city  at  eighty-five  cents  per  bbl.'*  The  plaintiff 
telegraphed.  "Your  letter  of  yesterday  received  and  noted.  You  may 
ship  me  2,000  bbls.  of  Michigan  fine  salt  as  offered  in  your  letter."  Held, 
not  a  binding  contract.     MouMon  v   Kers/uno  (Wis.),  516. 

5.  Prevention  oi  performance  ~  act  of  Qod.J  Performance  of  a  contract  to 
deliver  com  within  twenty  days  is  not  excused  by  the  freezing  of  a  river 
on  the  eleventh  day,  when  transportation  could  have  been  made  in  some 
oiher  way.    Eugster  v    West  (La.),  232. 

b.  Wages  —  to  carry  marriage  benefit  insuranoe.]  A  contract  to  pay  a  cer- 
tain sum  of  money  to  A.  on  his  marriage  with  B  ,  on  condition  that  A. 
shall  give  the  promisor  "  the  exclusive  right  to  carry  the  marriage  Uuiefil 
insurance'*  on  A.  and  B..  Is  void.     James  v.  jeUison  (Ind.).  151. 

See  CABBisii,  742 ;  Conflict  of  Laws,  308 ;  Insaxity,  185 ;  HAUiHOAD,  23b' , 

Trlrgraph,  713. 

CONTRIBUTION. 
See  SuRETT,  791. 

OONTRIBTTTORY  NEGLIQENCR, 
See  NEdiiiGRNCB. 
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CORPORATION. 

1 .  flMohrtany  iHiohitlon.J  If  a  oorpoimtioa  is  not  inaolTent  in  faet,  and  has 
not  lost  its  power  to  lesame  business,  its  mere  inability*  to  meet  its  obliga- 
ttonH  in  due  coarse  of  business,  and  tlie  appointment  of  a  receiver,  do  nol 
work  a  dissolution.    Dewejf  v.  St.  Albans  Truti  Company  (Vt.).  808. 

2.  Volunteer  fire  oompaiiy  —  property.]  A  volunteer  fire  oompanj  was 
chartered  by  the  legislature,  and  its  ofilcers  were  commissioned  by  the  gov- 
ernor. It  had  no  stock  or  sutwcription.  and  could  acquire  no  property  ex- 
cept by  donation.  The  only  compensation  of  its  members  was  relief  from 
militia  and  jury  duty.  'Held,  that  the  heirs  of  a  deceased  member  had  no 
interest  in  its  property  on  its  dissolution.  Mason  v.  AtkuiUi  Fire  Company 
(Ga.),585. 

CRIMINAL   LAW. 

1.  Blackmailing  —  aivldonoe.]  To  an  indictment  for  sending  a  threatening 
letter  to  extort  money,  the  defense  was  that  it  was  a  joke.  The  parties  were 
intimate  friends,  and  there  was  evidence  tending  to  prove  the  defense  and 
establish  the  defendant's  good  character.  Held,  that  evidence  that  the  re- 
ceiver shortly  before  had  played  severe  jokes  upon  the  defendant  was  er- 
roneously excluded.     Morris  v.  State  (Ind.),  700. 

2.  Braachoi  peaoa — boadng  match — eridenoo.]  A  boxing  match  may  be 
a  breach  of  the  peace.  Evidence  that  such  matches  are  conuuon  and  harm- 
less is  incompetent.  It  is  not  error  to  exclude  the  boxing  gloves  from  evi- 
dence.   State  V.  Burhham  (Vt.),  801. 

3.  XMstnrbing  raUgions  worship.]  Disturbing  any  member  of  a  congregation 
assembled  for  religious  worsliip  is  a  disturbance  of  religious  worship. 
State  Y.  TTn^AMArk).  48. 

4.  Zhidanca — aUbl]  A  prisoner  is  not  bound  to  prove  an  alibi  beyond  a 
reasonable  doubt.    Landis  v.  State  (Ga.).  588. 

6.  opinions  as  to  obscene  pnUicatlons.]    On  the  trial  of  an  indictment 

for  selling  obscene  photographs,  opinions  of  artistic  experts  on  the  ques- 
tion of  obscenity  are  incompetent.     People  v.  MuUer  (N.  Y. ),  685. 

d.  False  pretenses — ol  innkeeper  to  get  guest]  The  prosecutor  trent  to  Hot 
Springs.  Arkansas,  for  the  purpose  of  boarding  at  the  same  house  with  Dr. 
W..  an  acquaintance  of  his.  who  was  visiting  there.  He  went  to  defend- 
ant's hotel,  and  defendant  told  him  he  luiew  Dr.  W.,  and  that  he  had  been 
boarding  at  his  hotel  for  some  time,  but  had  left  town  ;  all  of  which  was 
willfully  false.  By  means  of  said  representations  the  prosecutor  was  in- 
duced to  take  board  with  the  defendant  for  a  mouth  and  pay  him  in  advance. 
Hdd,  not  a  case  of  false  pretenses.     Morgan  v   State  (Ark.).  55. 

7.  Orandjury  —  disability  —  interest.]  An  indictment  against  the  president 
of  a  trust  company  for  misapplication  of  the  funds,  found  by  twelve,  is 
valid,  althougli  cue  of  the  rest  of  the  panel  is  disabled  from  acting  by  sick- 
ness, others  were  depositors  in  the  company,  and  the  wife  of  one  of  the 
twelve  was  a  depositor.     State  v.  Brainerd  (Vt.).  818. 

8.  Inoeat  —  evidence.]     On  a  trial  for  incest,  after  evidence  of  incestuous  in- 
tercourse, evidence  of  prior  acts  of  indecent  familiarity  and  sexual  connec 
tion  is  competent  for  corroboration.     State  v.  Marldnii  (Ind  ).  733. 

9.  Larceny  —  game  of  monte.]  Where  the  defendants  so  fraudulently  con- 
ducted  the  game  of  moute  as  to  give  the  prosecutor  no  chance  of  winning., 
and  he  parted  with  his  money  through  fraud  and  fear,  it  was  larceny. 
United  State*  v.  Murphy  (Dist.  'Col.).  754. 
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CBmiNAL  LAW—  QmUnusd. 

1ft  f  nltirjr  [piiiriiij  at  nnmlwr.]  The  publication  of  an  offer  of  a  gold 
watcli  to  the  person  bujing  goods  at  the  defendant's  store  to  the  amoont  of 
fifty  cents,  and  gaessing  nearest  the  nomber  of  beans  in  aglass  globe  in  the 
window,  is  an  advertisement  of  a  lottery.     JBudeUon  y.  StaU  (Ind.),  171. 

11.  Jury  as  Judges  of  the  law.]  An  instruction  that  the  jury  have  no  right 
to  determine  whether  the  facts  stated  in  the  indictment  oonstitnte  a  public 
offense,  is  error.    Id, 

12.  Nuisance  —  obstmoting  highway  —  bridge.]  A  bridge  across  a  street, 
for  private  use,  is  an  indictable  nuisance,  although  it  is  so  high  above  the 
surface  as  not  to  impede  the  passage  of  ordinary  vehicles.  Bybee  v.  8iaU, 
(Ind.),  175. 

13.  Rape  —  consent  —*  fraud.]  Sexual  intercourse  without  the  consent  of  the 
woman  and  under  the  pretense  of  a  surgical  operation  is  rape.  Pomeraif 
V.  8kUe  (Ind.),  146. 

14.  Sedaotiom  —  evldenco  d  character.]  On  an  indictment  for  seduction  the 
prosecution  must  prove  the  actual  personal  chastity  of  the  complainant, 
although  the  statute  is  silent  as  to  character  or  repute.  PoUe  v.  StaU 
(Ark.),  17 

'8ee  Extradition,  481. 

DAMAGES. 

1.  Assault  and  battery  —  mitigation.]  Where  a  master  in  a  fit  of  passion  as- 
saults his  servant  for  a  clear  neglect  of  duty,  the  circumstances  may  be 
considered  in  mitigation  of  damages.     Ward  v.  Blackwood  (Ark.),  41. 

fl.  Iteasore  of —  breach  of  contract  to  sell  goods.]  Where  the  purchaser 
breaks  his  contract  to  buy  goods,  the  measure  of  damages  is  the  difference 
between  the  contract  price'  and  the  market  price  at  the  appointed  time  and 
place  of  delivery,  unaffected  by  his  previous  notice  to  the  seller  that  he 
will  not  accept  the  property,  unless  the  seller  chooses  then  to  terminate 
the  contract.    KadUh  v.  Toung  (III.).  648. 

8.  Proximate  cause  —  negligence.]  By  reason  of  a  defect  in  a  street  the 
plaintiffs  axle  was  broken,  and  he  was  dragged  over  the  dash-board.  He. 
procured  another  carriage,  and  drove  home  several  miles  in  a  cold  rain. 
His  evidence  showed  that  he  suffered  injury  from  the  strain  and  shock. 
The  defendant's  evidence  showed  that  his  injuries  resulted  from  the  sub- 
sequent exposure.  The  jury  found  that  they  resulted  from  both.  Hdd, 
that  a  recovery  was  justified,  whether  the  injuries  proceeded  from  the 
strain  and  shock  or  from  the  subsequent  exposure,  or  both.  Ehrgott  v. 
Mayor,  etc.  (N.  Y.),  022. 

4i  Proximate  causa.]  If  a  passenger  has  sustained  a  personal  injury  by  the 
negligence  of  a  carrier,  which  results  in  a  cancer,  damages  may  be  awarded 
for  that  result.  BaUimore  City  Passenger  RaUtoay  Company  v.  Keinp 
(Md.),  184. 

6.  Proximate  —  tort.]  In  an  action  by  a  passenger  against  a  railway  com- 
pany for  wrongfully  carryin>^  her  beyond  her  destination,  evidence  that 
she  was  compelled  ^o  walk  three  hours  over  dusty  roads,  that  she  got  wet 
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DAMAGES  —  C&fOtnued. 

in  crossing  a  cfeek,  was  chased  by  dogs  and  otherwise  frightened.  aaA 
that  the  weather  was  Bnltiy,  by  means  whereof  she  was  made  sick,  is 
competent.  Cincinnati,  HcmUton  A  Indianapolis  BaSbroad  CampOfi^  ▼. 
EaUm  (Ind.),  179. 

Bu  Nbgliosncb  ;  AsAhXius  ;  Gonthact,  140;  SAI4B,  280;  Trlbghafb,  801 

DECLARATIONS. 
See  Evidence,  106.  . 

DEED. 

Beoordiiig  —  mi>tak»  in  —  sabseqnent  porchasar.]  A  'grantee  of  lands  is 
not  chargeable  with  an  error  of  the  clerk  in  recording  the  deed,  to  the 
injury  of  a  subseqaent  purchaser.     Mangold  v.  Barioto  (MisB-X  84. 

DELIVERY. 
See  OoNTRACT,  520   Gdt,  480. 

DEVISE. 
iSfee  Will. 

DOGS. 
See  Taxation,  450. 

DRAFT. 
See  Nbqotiablb  Instbuxbnt,  114. 

EASEMENT. 

1.  Right  to  cut  ice.]  In  1800,  H.  granted  to  A.  half  an  acre  adjoining  hia 
mill-pond,  ''with  the  appurtenances.'*  and  "as  an  incident  to  this  con- 
veyance/* granted  to  the  grantee,  his  heirs  and  assigns,  the  exclusive 
right  to  take  ice  from  the  pond,  and  the  privilege  of  access  to  and  from 
the  pond  to  an  ice-house  to  be  erected  by  A.  on  the  lot  conveyed.  A.  oove 
nanted  for  himself,  his  heirs  and  assigns,  to  furnish  the  grantor  and  his 
grantees  of  the  pond  and  mill  privilege,  all  the  ice  required  for  tluMr  fainilr 
use  The  purchase  was  for  the  declared  purpose  of  erecting  an  ice  Iiouse 
and  carrying  on  the  ice  business,  and  A.  built  the  ioehoose  and  carried 
on  the  business.  In  1872,  one  of  H.'s  grantees  destroyed  the  dam,  and  no 
ice  was  cut  until  1877.  Then  defendant,  lesi>L'e  01  the  ice-house  lot,  by 
consent  of  plaintiff,  who  owned  the  site  of  the  pond,  built  a  temporary 
dam,  and  cut  ice  during  the  winter.  This  dam  was  removed  the  neit 
spring.  In  1878,  the  plaintiff  refusing  further  permission  without  cnm- 
pensatiou,  the  defendant  entered,  built  a  new  dam  and  cut  ice.  In  an  ac- 
tion to  restrain  further  entry,  Tield,  (1)  that  the  right  to  cut  ice  ran  with 
the  land  :  (2)  that  A.'s  grantees  had  the  right  to  repair  and  rebuild  the 
dam  ;  (3)  that  this  right  was  not  forfeited  by  the  obtaining  permission  ia 
1872.     Huntington  v.  Asher  (X.  Y.),  652. 
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EASEMENT  —  Contimi^d. 

fl.  Way  —  drainage.]  The  owuer  of  two  adjoining  dwelling-Louses  conveyed 
one  of  tUeiu.  There  was  an  arched  passage-way  wholly  under  the  other, 
which  had  for  some  time  l)een  used  by  the  tenants  of  both  houses.  There 
were  also  drainage  pipes  under  the  passage-way  by  which  both  lots  were 
drained.  The  deed  conveyed  by  metes  and  bounds,  not  including  the' 
passage-way,  and  at  the  time  the  grantee  was  informed  that  the  right  of 
way  did  not  pass.  He  sold  to  the  plaintiff,  who  saw  the  premises  bat  had 
no  assurance  from  the  original  owner.  Held,  that  the  original  owner 
might  close  or  obstruct  the  way,  but  might  not  distarb  the  pipes.  Mc" 
Pher9on  v.  Aeker  (Dist.  Col.),  749. 

ELECTION. 
See  Widow,  583. 

ESTOPPEL. 
See  Assessment,  488. 

EVIDENCE. 

Deolanitfons  o£  steamship  captain.]  The  plaintiff,  passenger  on  a  steamship, 
was  injured  by  the  lurching  of  the  vessel  and  the  absence  of  a  hand-rail. 
Held,  that  the  declarations  of  the  captain,  soon  after  the  accident,  that  the 
place  was  dangerous  and  he  would  have  it  remedied,  were  inadmissible. 
American  Steamship  C(nnpany  of  Philadelphia  v.  Landreth  (Penn.),  196. 

JEbcpert  opinionB.]    See  Criminal  Law,  685. 

See  Ckiminal  Law,  17. 

EXECUTOR  AND  ADMINISTRATOR. 

\m  Zaiafaility  for  defianlt  of  agent.]  An  administrator  is  liable  for  the  loss  of  the 
proceeds  of  a  note,  caused  by  tlie  misappropriation  of  his  collecting  agent, 
unless  he  shows  that  the  employment  was  necessary,  of  the  usual  ac- 
credited character,  that  there  was  no  delay  in  endeavoring  to  recover  from 
the  agent,  and  that  the  administrator  generally  exercised  the  diligence 
and  care  of  a  prudent  man.     McCloskey  v.  Oleason  (Vt.),  770. 

2.  Purchasing  decedent's  lands.]  An  executor,  charged  with  the  sale  of 
lands  to  pay  debts,  may  not  purchase  such  lands  for  himself  on  execution 
sale  against  the  testator.     Marshall  y.  Carson  (N.  J.),  819. 

Oontract  to  renounce.]    See  Contract,  827. 

EXTRADITION. 

l>et«ntion  for  different  crime.]  A  person  extradited  from  Great  Britain,  and 
serving  a  term  of  imprisonment  fc.  the  crime  in  question,  cannot  be  put 
on  trial  for  another  crime  for  which  be  might  have  been  extradited,  until 
the  lapse  of  a  reasonable  time  from  the  expiration  of  the  term  of  sentence. 
suae  y.  Vanderpool  (Ohio),  481. 

FALSE  PRETENSES. 
See  Criminajl  Law,  65. 
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JOBMEB  BEOOVERT. 
Ste  Aqkkcy,  885. 

FRAUD. 

1*  OoostmctlT* — iHfollitr  umI  ilstar.]  A  sister  while  a  minor  lived  and 
aflsisted  in  the  f amilj  of  her  brother,  who  educated  and  maintained  her, 
and  gave  her  a  tract  of  land.  Shortly  after  coming  of  age,  contemplating 
marriage,  and  her  brother  becoming  insolvent  and  having  a  family  to 
support,  at  his  request  she  leased  him  the  Land  for  five  years,  without  rent 
except  about  half  its  rental  value  for  the  last  two  years,  he  agre^ng  to 
keep  the  premises  in  good  repair.  She  had  no  other  property.  EM,  that 
she  could  have  the  lease  set  aside.     OiUetpie  v.  HoUand  (Ark.),  1. 

a. stataU  of  frauds.]    The  interest   of   the    plaintiff   in   real    estate. 

worth  910,000,  was  sold  on  execution,  and  the  time  for  redemption  by 
him  had  expired  before  he  learned  of  the  sale.  To  enable  his  mother 
to  redeem  for  his  benefit,  and  upon  her  oral  promise  to  convey  to  him  upon 
being  paid  certain  loans  and  advances,  and  by  the  advice  of  her  attorney, 
his  former  guardian,  having  recently  come  of  age,  he  confessed  a  judg- 
ment to  her  for  $2,000,  which  she  claimed  as  a  loan,  but  which  he  insisted 
was  a  gift.  She  redeemed  and  got  the  sheriff's  deed,  but  refused  to  re- 
convey  on  being  tendered  the  amount  of  the  judgment  and  of  her  advances. 
Held,  that  by  reason  of  the  confidential  relation  she  should  not  be  per- 
mitted to  invoke  the  statute  of  frauds,  but  must  reoonvey.  Wood  v. 
Babe  (N.  Y.),  640. 

8$$  AoBirCT,  541, 685 ;  CBncniAL  Law,  146 ;  Pabdon.  462 ;  Tradb-mark,  101. 

GIFT. 

l»  Delhrary — relMUM  of  mortgaga.]  A  father  rigned  a  release  of  a  note  and 
mortgage  executed  by  his  daughter,  put  it  with  them  in  his  safe,  and  it 
remained  there  till  Us  death.  Shortly  after  signing  the  release  he  made 
his  will,  giving  the  daughter  a  much  larger  amount.  EM,  that  the  re- 
lease did  not  take  effect  for  want  of  delivery.  Brunn  v.  Sehueti  (Wis.), 
490. 

&  BaTlngi  bank  dopoait.]  B.  made  a  deposit  to  a  savings  bank  in  the  name 
of  C,  his  grandchild,  but  payable  to  himself,  and  took  a  deposit  book, 
which  he  kept  and  controlled.  He  drew  out  more  than  half  the  deposit, 
and  afterward  had  the  first  entry  modified  so  that  the  deposit  was  payable 
to  him  during  his  life  and  after  his  death  to  C.  In  his  will  previously 
made  he  confirmed  all  gifts  made  or  to  be  made  to  his  children.  There 
was  no  other  evidence  of  any  trust.  The  deposit  could  not  be  withdrawn 
without  the  production  of  the  hook.  C.  had  no  knowledge  of  the  transac- 
tion. HM,  neither  a  gift  nor  a  trust.  Pope  v.  BurUngUm  8aimng9  Bank 
(Vt),  781. 

GOOD  WILL. 
See  Sale,  216. 
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(K)V£RNOB. 
Bbe  Hahdaiius,  78. 

GRAND  JURY. 
Bee  Criminal  Law,  818. 

GUARANTY. 

Oroitlniiing.]  A  gaannty  in  tlie  following  words  :  "  Messrs.  Morgan,  Root  k 
Co.  The  beuer,  Mr.  H.  4-  Bowlos,  is  visiting  jour  dtj,  baying  a  few 
goods  in  jour  line,  and  an j  thing  yoa  maj  be  able  to  sell  him  will  be  paid 
promptlj  as  agreed  on,  which  I  herewith  goarantee,"  is  not  a  continuing 
gaaranty.     Morgan  v.  Boyer  (Ohio),  454. 

HIGHWAY. 

Obatmotioiis — paaiiiig  over  a4]oiiiing  land.]  If  a  highway  is  rendered  con* 
tinuously  and  notoriooslj  impassable  by  washouts,  snow  and  ice,  the 
trayeller  is  not  bound  to  remove  the  obstructions,  but  if  there  is  no  other 
way  reasonably  available,  may  pass  over  the  adjoining  land.  Moreff  v. 
JPUeg&raid  (Vt),  811. 

OlMlrnnttng.J    See  Crdonal  Law,  176 ;  Nbgliobncb,  211. 

HUSBAND  AND  WIPE. 
See  BIarkiagk,  801. 

ICR 
Bee  Easbmsnt,  662. 

INCEST. 
Bee  Criminal  Law,  788. 

INFANCY. 
Bee  Parent  and  Child,  849. 

INJUNCTION. 

1  Morlag  hoiiM  along  itrMt  raflway  track.]  An  injunction  will  not  issue 
to  restrain  the  actual  or  the  threatened  occasional  moving  of  a  house  alcmg 
the  line  of  a  street  railway.  F(yrt  Ctnrk  JTor»e  BaUteaif  Oampanp  v.  Anders 
eon  (DL),  645. 

M,  Waste  —  tlmbar.]  Where  a  farm  of  ninety  acres  contains  but  seventeen 
acres  of  wood  land,  and  this  is  necessary  to  the  proper  use  of  the  farm  and 
for  the  shading  of  a  contemplated  house,  many  of  the  trees  being  large 
and  old,  a  threatened  cutting  of  such  trees  by  a  naked  trespasser  may  be 
enjoined.    PavDett  v.  Cheshire  (Ga.),  672. 

Bee  X^UTBANCE,  272. 
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INSANITY. 

Oopteaot.]  A  mortgage  made  bj  a  wife,  while  insane,  to  secare  a  loan  to  her 
hosband,  she  continuing  insane  all  her  life,  cannot  be  enforced  although 
she  was  apparently  sant^,  was  neyer  judicially  declared  insane,  never  dU- 
afflrmed  the  mortgage,  and  the  plaintiff  had  no  notice  of  her  insanity  and 
took  the  mortgage  in  good  faith,  and  the  husband  is  insolvent.  North- 
Wettem  Mutual  Fire  iMurance  Company  v.  Blankenship  (Ind. ),  185. 

See  Widow,  582. 

< 

INSURANCE. 

1.'  Accident  —  poison.]  An  accident  policy  excepted  death  or  injury  where 
there  was  no  external  and  visible  sign,  and  by  taking  poison.  Heldt  that 
this  covered  the  case  of  taking  poison  by  mistake.  PoUork  v.  Uuitfd 
States  Mutual  Accident  Aiufociation  (Penn.),  204. 

2. "  voluntary  eacposure  "  —  "  walking  or   being  "  on    railway.]     An 

.accident  policy  excepted  death  or  injury  -'by  voluntary  exposure  to 
unnecessary  danger,*' and  "while  walking  or  being  on  the  road-bed  or 
bridge  of  any  railway."  The  insured  stepped  off  a  railway  train  stopped 
at  a  drawbridge  at  night,  fell  through  a  concealed  hole  in  the  bridge  and 
was  killed.  Held,  not  within  the  exceptions.  Burkhard  v.  TSraneUers* 
Insurance  Company  (Penn.),  205. 

3.  Death  in  violation  of  law.]     A  life  insurance  policy  was  conditioned  to  be 

void  if  the  assured  should  die  "in  or  in  consequence  of  the  violation  of 
the  laws."  The  assured  and  his  brothers  planned  an  a.s.sault  upon  B., 
and  in  pursuance  thereof,  one  of  them  seized  and  held  him  while  the  as 
sured  beat  him.  6.  drew  a  pistol,  and  the  assured  seeking  to  escapt*  was 
killed  by  its  discharge.  B.  testified  that  the  discharge  was  accidental. 
Held,  that  the  policy  was  avoided.  Murray  v.  Hew  York  Life  Insurance 
Company  (X.  T.),  658. 

4.  Interest.]     A  son-in-law  ha.s  no  insurable  interest  in  the  life  of  his  mother- 

in-law.  Bombach  v.  Piedmont  and  Arlington  Life  Insurance  Company 
(La.),  239. 

6.  "In  trust  or  on  commission."]  A  fire  policy  insured  a  stock  of  music  and 
musical  instrnments,  *'  his  own  or  held  by  him  in  trust  or  on  commission." 
It  also  provided  that  goods  held  on  storage  must  be  separately  and  spe- 
cifically insured.  The  insured  received  a  piano  from  the  owner  io  be 
forwarded  to  another  city  for  repairs.  Held,  that  the  piano  was  covered 
by  the  policy  to  the  extent  of  its  value.  Luc<t^  v.  Insurance  Company 
(W.  Va.),  383. 

6.  Soliciting  agent  —  mistake  by,  in  filling  up  application.]    An  insurance 

company  is  chargeable  with  the  mistake  of  its  soliciting  agent  in  filling 
up  an  application.     Insurance  Company  v.  WiUiamis  (Ohio),  474. 

7.  Suicide.]     A  policy  of  life  insurance,  conditioned  to  be  void  if  the  insured 

"  shall  die  by  his  own  hand,  under  any  circiiin.stances,"  is  not  avoided  by 
his  suicide  when  insane,  although  he  understood  the  act  and  intended  the 
Tesult.     Schultz  V.  fmoirance  Company  (Ohio),  670. 

8.  Warranty  —  agent  filling  up  application.]    The  agent  of  afire  insurance 
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compaaj  filled  up  an  application.  To  the  questio»  as  to  incumlHiinces, 
the  applicant  answered  that  he  had  given  a  note,  but  did  not  know 
whether  it  had  been  entered  up  or  not.  The  agent  asked  him  whether  he 
should  put  it  down  incumbrance  or  no  incumbrance.  He  replied  that  he 
might  put  it  down  as  he  pleased.  The  agent  said  he  would  put  it  down 
no  incumbrance.  The  applicant  made  no  reply,  and  the  agent  so  put  it 
down.  The  answer  proving  untrue,  and  being  a  warranty  within  thf| 
policy,  held,  that  the  policy  was  void.  Blooming  Orove  Mutual  Fvre 
iTunrance  Company  v.  McAnemey  (Penn.),  209. 

INTEREST. 

Aft«r  maturity.]  Interest  after  maturity  of  a  contract  is  reooveiable  at  the 
contract  rate,  although  it  differs  from  the  statute  rate.  KeUogg  v.  Laiwn- 
d&r  (Neb.),  889. 

See  Nbootiable  Instrumbkt,  6 ;  Usxtrt. 

JUDGE. 

liability  for  act  without  Jurisdiction.]  A  justice  of  the  i)eace,  committing  a 
prisoner  on  a  complaint  showing  on  its  face  that  the  offense  is  barred  by 
the  statute'  of  limitations,  is  liable  in  a  civil  action  of  damages.  Vaughn 
V.  Congdan  (Vt.),  758. 

JURISDICTION. 
See  Judge,  758. 

JURY. 

•Mtfloondnot.]    On  the  adjournment  of  a  trial  over  Sunday,  two  of  the  jurors' 
borrowed  a  horse  and  wagon  from  one  of  the  attorneys  to  go  home  and 
return.     Jleld,  that  a  verdict  for  his  rlient  must  be  set  aside.     Bnsign  v. 
Homey  (Neb.),  844, 

See  Criminai,  Law,  171  ;  Trial,  834. 

LANDLORD  AND  TENANT. 

1.  Rent  payable  in  crops  —  title.]    Under  a  lease  of  a  farm  for  years,  the 

rent  payable  in  a  portion  of  the  crops,  the  title  to  the  crops  until  delivery 
is  in  the  tenant,  and  he  may  maintain  an  action  for  trespass  thereto 
against  the  landlord's  grantee  of  the  land.  Chicago  and  West  Michigan 
BaUimy  Company  v.  Linard  (Ind.),  155. 

2.  Sub-letting  —  renewal]    If  a  tenant  for  a  year,  with  the  privilege  of  re- 

newal if  the  lessor  does  not  sell  the  premises,  sub-lets  beyond  the  end  of 
the  first  year,  such  sub-lease  is  terminated  by  the  lessor's  sale  of  the 
premises.     SoiUherlaTid  v.  Qoodihow  (111.),  560. 

LARCENY. 
By  cards.]    See  Criminal  Law,  754. 
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LEASE. 

4li  hlMDUXBD  AND  TXHAlfT*;   WatXB  AND  WATm-OOUBaH^  586. 

LBOACY. 

LIBEL  AND  SLANDER. 

!•  What  is.]  A  newspaper  pablication  of  the  suicide  of  a  man,  f alaelj  ehaiging- 
in  effect  that  it  was  indaced  by  the  exactions  of  his  wife,  and  by  her 
fraudulent  conduct  in  taking  wages  for  her  son  wliieh  he  had  not  earned, 
is  libellous  per  m.    Bradley  y.  Cramer  (Wis.),  511. 

S.  Of  coroner  and  ph3ridoian  —  what  is  not.]  The  defendant  published  a 
newspaper  article  stating  in  substance  that  the  bod j  of  a  man,  apparently 
frooen  to  death,  had  been  found  in  a  highway ;  that  the  plaintiff  as  coro- 
ner was  proceeding  to  hold  an  inquest  on  it,  when  a  physician,  after  a 
careful  examination,  pronounced  the  man  alive,  and  after  some  twenty- 
four  hours'  labor  restored  him  to  consciousness.  The  plaintiff  was  also  a 
physician,  but  the  article  said  nothing  of  his  professional  character.  EM, 
not  actionable  p^TM.     Furdy  ▼.  RoehetterPrinHny  Company  (N.  Y.).  588. 

3.  Justification —  qnantnm  of  prooC]  In  an  action  of  slander  for  words  imput- 
ing a  crime,  where  a  justification  is  pleaded,  it  need  not  bo  proved  beyond  a 
reasonable  doubt    Bell  ▼.  MeOinneee  (Ohio),  678. 

LIEN. 
Bee  Atfokney  Ain>  Client,  881. 

LIMITATION. 

Paymaat  by  Joint  debtor.]  A  payment  upon  a  promissory  note  by  a  joint- 
maker,  before  the  statute  of  limitations  has  run  against  it,  without  the 
other  maker's  knowledge  and  assent,  does  not  extend  the  life  of  the  note 
as  to  the  latter.    MUler  y.  MUer  (Dist.  Col.),  788. 

LOTTERY. 

What  is  not  —  foreign  bonds  with  prises.]  The  Austrian  government,  to 
obtain  a  loan,  issued  bonds  for  principal  and  interest,  and  any  priae  in 
money  which  the  holder  might  become  entitled  to  under  a  drawing  to  be 
had  as  provided  therein.  Held,  not  an  fllegal  lottery.  Kokn  ▼.  Koehier 
(N.  Y.),  698. 

See  Criminal  Law,  171. 

MANDAMUS. 

Tlo  goremor.]    Mandamus  does  not  lie  to  the  governor.     VtcMbmrg  emd  Meri 
dian  Ba&road  Company  v.  Lcwry  (Miss.),  76. 

MARITIME  LAW. 
Bee  Bhip  And  Shipping,  199. 
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MARRIAGE. 

JUile-iraptial  yetUsBMut  —  eivailoii.]  By  an  ante-nuptial  settlement  it  waa 
covenanted  thai  the  wife  should  receive  at  the  husband's  death,  one  dwell- 
ing-house, absolutely,  in  lieu  of  dower  and  all  other  interest  in  his  estate. 
Shortly  before  his  death  the  husband  became  estranged  from  his  wife, 
and  so  left  her  by  will  only  a  leasehold  dwelling-house  of  small  value  and 
incumbered,  instead  of  a  more  valuable  house  which  he  had  designed 
for  her,  and  gave  his  entire  estate  of  about  9100,000  to  others.  Held, 
that  the  widow  might  renounce  the  provision,  and  demand  a  house  suita- 
able  to  his  fortune  and  position  in  society,  or  a  sum  of  money  equivalent 
to  the  value  of  such  house.    Bu$9ey  v.  MeOurUy  (Md.),  117. 

MASTER  AND  SERVANT. 

1.  Daieotlve  maohinevy  —  promise  to  repair.]  Where  the  servant  of  a  manu- 
facturing company  is  employed  upon  defective  machinery,  and  notifies 
the  foreman  of  the  defect,  and  he  promises  to  have  it  repaired,  it  is  not 
necessarily  negligent  for  the  servant  to  continue  to  use  the  machinery  in  its 
defective  condition.     Manttfeufturing  Company  v.  Mbrrisiey  (Ohio),  669. 

S.  NegUgenoe  —  dangerous  employment — fsUow-servants.]  The  plaintiff, 
in  the  employ  of  a  railway  company,  went  under  a  car  standing  alone  on 
a  repair  track,  by  order  of  his  foreman,  to  repair  it,  and  was  there  injured 
by  the  starting  of  the  car  by  an  advancing  train.  The  track  was  usually 
protected.  There  was  no  proof  of  any  precautions  to  protect  it  on  this 
occasion.  Held,  that  a  nonsuit  was  improper.  Luebiee  v.  OhtcagOy  JtfiS- 
waukes  A  8t,  Poml  RaiSway  Company  (Wis.),  488. 

8.  Berrant  summoning  outside  asslstanoe.]  Where  an  employee  of  a  railroad 
company,  engaged  in  its  service,  summons  his  son,  eleven  years  old,  to  his 
temporary  assistance,  and  the  son,  while  so  assisting,  is  injured  by  the 
negligence  of  another  railroad  company,  the  latter  is  liable  to  the  son 
therefor.    Ponn^jfivania  Company  v.  GhxUagher  (Ohio),  680 

8m  Statute,  601. 

MEASURE  OF  DAldAGES. 
See  Damagbs,  548. 

MORTGAGE. 

Of  ohatteis— attaohmettL]  Mortgaged  chattels  in  posseasioin  of  the  mort- 
gagor are  not  subject  to  attachment  for  the  mortgagor's  debts.  Jewningt 
V.  MoUroy  (Ark.),  61. 

MUNICJIPAL  CORPORATION. 

• 

1.  Adverse  oooiqNilion  of  streeL]  Adverse  possession  of  a  city  alley  for  the 
statutory  period  gives  title  to  the  occupant.  City  of  Fort  Smith  v.  McKib^ 
bin  (Ark.),  19. 

fl.  Uability  for  acts  of  officers.]  A  city  is  liable  in  damages  for  the  seisure 
and  sale  of  property  by  its  of&cers  to  pay  a  void  assessment  for  a  stree* 
opening.    Durkee  v.  City  of  Kenosha  (Wis.),  480. 
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MUNICIPAL  CORPORATION  —  Continued. 

3.  IdftbiUty  for  negliCMioa  •£  fix«  4apartiiMnt.]    An  ineorporated  yiUage  Jte 

not  liable  for  the  negligence  of  its  fire  department.  WeUh  v.  ViBa§s  of 
Rutland  (Vt.),  763. 

4.  NegUgenoe  —  neceenity  lor  itrMt  oroMing.J    In  an  action-  by  a  foot  passen- 

ger  against  a  municipality  for  an  injury  sustained  by  reason  of  a  defect  in 
the  construction  of  a  street  crossing,  it  is  error  to  leave  to  the  jury  the 
question  of  the  necessity  of  the  crossing.  Borough  of  Eeuton  v.  Neff 
^enn.),  313. 
6.  Ordinance  —  hack  stand.]  A  hackney  coach  stand  on  a  public  street,  in- 
terfering with  access  to  the  premises  of  an  adjoining  proprietor,  is  a  nui- 
sance, and  is  not  justified  by  a  city  ordinance  permitting  its  establish- 
ment.    BraTUihAn  v.  Hotd  Company  (Ohio),  457. 

6.  ^ — nuisance.]  Under  a  power  to  prevent  and  remove  nuisances  and 
regulate  the  places  where  offensive  trades  are  carried  on,  a  city  may 
not  prohibit  the  operation  of  lime-kilns.     State  v.  MoU  (Md.),  105. 

7. naisamce — working  of  conviota  in  streets.]  A  city  ordinance  for- 
bidding the  working  of  convicts  upon  the  streets  and  declaring  it  a 
nuisance  is  invalid.     Ward  v.  CUy  of  Little  Bock  (Ark.)  46. 

8.  Permitting  railroad  in  streets.]  A  city,  although  it  owns  the  fee  of  its 
streets,  may  not  authorize  a  steam  railroad  company  to  maintain  its  tracks 
in  them  without  compensation  to  abutting  lot  owners  specially  injured 
thereby.  Burlirhgton  d  MUsouri  BaUroad  Company  v.  Beinhadde  (Neb.). 
342. 

NEGLIGENCE. 

1.  Borden  of  proof.]    In  an  action  for  negligence,  where  the  circumstances 

shown  by  the  plaintiff  do  not  imply  negligence  on  his  part,  the  burden  of 
proof  of  contributory  negligence  is  on  the  defendant.  ■  Dallas  A  WiehUa 
Bailway  Company  v.  Spieker  (Tex.),  297. 

2.  Action  by  abandoned  wife.]     A  wife  is  not  prevented  from  maintaining  an 

action  for  the  negligent  killing  of  her  husband  by  the  fact  that  she  had 
been  living  in  separation  from  him.     Id. 

3.  Contributory — cleaving  highway.]     A  pedestrian  on  a  city  sidewalk  at  night 

intentionally  turned  off  the  street  to  take  a  by-path,  and  was  injured  by 
falling  off  the  projecting  end  of  a  culvert.  Iltld,  that  the  city  was  not 
liable  by  reason  of  not  having  erected  a  railing  at  that  point.  City  of 
SernntonY.  HUl  (Penn.).  211. 

4.  Bzcavation  on  oity  lot  —  license  to  fbct-paaaers.],   Wliere  the  owner  of 

a  city  lot  has  for  years  suffered  the  public  to  cross  the  lot  on  foot,  it  is 
his  duty,  on  making  an  excavation  in  the  path  for  a  building,  to  place  a 
guard  or  warning,  and  he  is  liable  to  one  who  in  endeavoring  to  cross  is 
injured  by  the  absence  thereof.     Oranes  v.  Thomaa  (Ind  ),  727. 

6.  Form  of  action.]  Where  a  passenger  has  sustained  a  personal  injury  by 
tlie  negligence  of  a  carrier,  he  may  maintain  an  action  of  tort  or  an  action 
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f f  r  breach  of  contract.  BaUvmore  OUy  Passenger  jUaiheof  (Jomptmiy  ▼• 
Ae//ip(Md.),  184. 

6»  Bailroad  —  want  of  servant  to  shut  oar  door  —  oontributory  nsgligenoe.] 

The  plaintiff,  while  sitting  near  the  front  door  of  a  crowded  and  dark  car 
on  the  defendant'^s  railway,  in  passing  through  a  long  tunnel  attempted 
to  shut  the  dodr,  there  b^ng  no  servant  of  the  defendant  at  hand  to  do  it, 
in  order  to  keep  out  the  smoke  and  cinders,  and  received  an  injury  in 
doing  so.  HMj  that  the  defendaant  was  liable.  Western  Maryland  Rail- 
road Company  v.  Stanley  (Md.),  96. 

7. trespasser.]    Where  a  trespasser  upon  a  railway  track  is  injured  by 

the  negligence  of  the  railway  company,  he  may  not  recover  unless  such 
negligence  was  willful ;  mere  gross  negligfonce  is  not  sufficient.  Terre 
Haute  and  Indianapolis  Railroad  Company  v.  Graham  (Ind.).  719. 

Oontribatory.]    Se-e  Sale,  780. 

Of  fire  department.]    8te  Mxthigipal  Corporation,  762. 

Of  lessee.]    See  Raelroap,  574. 

See  Animals,  258,  814 ;  Carrier,  10 ;  Damages,  622 ;  Master  and  Ser- 
vant, 488,  669,  689;  Municipal  Corporation,  213;  Railroad,  74,  798; 
%tJLXi^  607. 

NEGOTIABLE  INSTRUMENT. 

1.  Alteration — surety.]    The  material  alteration  of  a  complete  note,  hy  the 

principal  maker,  before  delivering  and  without  the  knowledge  of  the 
surety,  discharges  the  surety,  although  the  al^ration  was  without  the 
knowledge  of  the  payee.     Jones  \.  Bangs  (Ohio),  664. 

2.  Draft  authorized  by  telegram  —  countermand.]     Where  one.  by  telegram, 

authorizes  a  draft  to  be  drawn  on  him,  and  it  is  so  drawn,  and  discounted 
on  the  faith  of  the  telegram,  bat  he  subsequently  countermands  the  au- 
thority by  telegram,  he  cannot  be  held  as  acceptor  nor  for  breach  of  prom- 
ise to  accept.     First  NaHonaX  Bank  of  Flora  v.  Clark  (Md.),  114. 

3.  Interest  after  maturity.]     A  note  payable  one  day  after  date  at  a  conven- 

tional rate  of  interest  bears  that  interest  until  paid,  and  parol  evidence  of 
the  intention  of  the  parties  is  inadmissible.     Casteel  v.  Walker  (Ark.),  •">. 

4.  Notice  of  equities  —  to  agent.]    One  who  innocently  acquires  negotiable 

paper  is  not  chargeable  with  notice  of  equities,  knowledge  of  which  came 
to  his  agent  through  a  transaction  outside  his  agency.  Kauffman  v.  Rohey 
(Tex.),  264. 

6.  Stipulation  for  attorney's  fee.]     A  stipulation  for  an  attorney's  fee  does 
not  render  a  note  non -negotiable.     Trader  v.  Chidester  (Ark.),  88. 

NOTES. 
Assault  —  fighting  by  consent,  540. 
Assignment  for  creditors —  by  partner,  859. 
Contract — illegal  —  to  renounce  executorship,  882. 
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Oonlnot — offer  ^acoeptenee,  519. 

Oift— deUyery,  606,  787. 

Jury  —  miscondact — riding  with  mttomey,  847. 

Mmilflip>l  oorparmtton — adverse  poaaession  of  atreet,  34. 

Nagligano^ — contribatory  —  passenger  riding  on  locomotive,  tk 

Negotiable  inatmmaDt^  alteration  —  suretj,  667. 

Nuisance — injunction  —  renting  house  for  prostitution,  274L 

privy  contaminating  well,  194. 

Bailroad — responsibility  for  lessee's  negligence,  580. 

Sale  —  good- will  —  setting  up  rival  establishment,  S8B. 

Slander — justification  —  quantum  of  proof,  675. 

Trial — Improper  conunents  of  counsel,  8d6. 

Trust  —  for  charity,  420. 

Water  and  water-ooune — lease — excessive  use,  581. 

Will  —  precatory  trust. 

NUISANCE. 

1.  Privy — oom*a«i<wftiwg  welL]    One  may  not  maintain  a  privy  which  peroe* 

lates  into  his  neighbor's  well.    HauglCa  Appeal  (Penn.),  198. 

2,  Renting  house  for  prostitution.]    One  who  rents  a  house  with  knowledge 

that  it  is  used  for  prostitution  is  liable  in  damages  to  an  adjacent  proprie- 
tor, and  such  renting  may  be  enjoined.     Marian  v.  French  (Tex.),  972. 

See  Criminal  Law,  175 ;  Municipal  Cokforation,  46, 105. 

OFFICER. 
See  Municipal  Corporation,  480. 

ORDINANCE. 
See  Municipal  Corporation,  46, 105,  45T. 

PARDON. 

Thraud — rerocation.]  An  unconditional  pardon  may  not  be  revoked  even  for 
fraud.    Knapp  v.  Th&mae  (Ohio),  462. 

PARENT  AND  CHILD. 

Oustody.]  A  motherless  child,  eight  months  old,  in  the  custody  of  the 
mother's  parents,  will  not  be  taken  from  them  and  given  to  the  father, 
although  he  is  fit  and  able  to  take  care  of  it,  if  it  appears  that  it  will  be 
more  for  the  benefit  of  the  child  to  remain  with  the  grandparents.  Sturte* 
vant  V.  State  (Neb.),  849. 

PARTNERSHIP. 

1.  Iiiability  of  estate  of  deoeased  partner.]  In  case  of  the  death  of  one  part- 
ner a  creditor  of  the  firm  may  resort  to  his  estate  without  first  exhausting 
his  remedy  against  the  surviving  partners.     Daggett  v.  DiU  (111.),  565. 


INDEX.  847 

PARTNERSHIP—  €knUi$W6d. 

SL  NoB-lnuttaff — BOtab]  One  member  of  a  finn  of  liyery-  stable  keepen  cannot 
bind  the  finn  hj  a  note  in  the  firm  name  for  his  private  debt,  in  the  ab- 
sence of  express  authority,  necessity  or  custom.  Levi  v.  Latham  (Neb.), 
961. 

/Sm  Abbionmbnt  for  Crbditors,  854 ;  Cabrikb,  66. 

PATENT. 

Prohibition  of  sal«  of  unwfaolssoma  food.]  It  is  no  defense  to  an  indictment 
for  selling  impure  provisions  without  a  stamp  showing  their  composition, 
that  they  were  patented.    Palmer  v.  8taU  (Ohio),  4d9. 

PENALTY. 
jSm  Tklbgraph,  692,  718. 

PROMISSORY  NOTE. 
Bbe  Nbootiable  Instrukent,  88. 

PROPERTY. 
IMmao  o&]    As  Assault,  896. 

PROXIMATE  CAUSE. 
Bee  Daxagbs,  184,  179,  62d ;  Nbgligisnob,  184 

PUBLIC  POLICY. 
See  Railroad,  268. 

RAILROAD. 

1.  Aalfliala— negleot  to  fonoe.]    A  railroad,  neglecting  to  mMw^in  a  proper 

fence,  is  liable  to  the  owner  of  adjoining  lands  for  his  horse,  escaping 
through  a  defect  in  the  fence  and  killed  by  a  train,  although  the  owner 
knew  of  the  defect,  and  tliat  the  horse  was  breachy,  and  there  was  no 
negligence  in  running  the  train.  Cangdan  v.  Central  Vermont  RaHroad 
(Jompany  (Vt.),*798. 

2.  Oontraot — pubUopoUoj — restraint  of  trade — ultra  ▼ires.]    In  considera- 

tion that  the  plaintifis  should  build  and  open  a  hotel  at  a  certain  place, 
the  defendant  railway  company  agreed  to  convey  to  him  certain  land  at 
that  place,  to  maintain  a  permanent  station  there,  and  to  give  the  proprie- 
tors  of  the  hotel  the  patronage  of  the  company,  and  to  dissuade  all  others 
from  erecting  hotels  there.  Held,  that  defendant  was  liable  to  an  action 
for  breach  of  such  agreement.  Texas  and  St.  Louie  Railroad  Company  v. 
Bobarde  (Tex.),  268. 

.3.  Responsibility  for  lessee's  negUgenoe.]  A  railroad  company,  whose  road 
is  operated  by  a  lessee  in  the  name  of  the  lessor,  is  liable  to  third  persons 
for  the  lessee's  negligence,  unless  absolved  therefrom  by  legislative  au- 
thority.    Singleton  v.  Southtoeetem  Railroad  (Ga.),  674. 
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RAILROAD  —  CorUinued. 

4.  fllnTJng  pMMagvr  ounied  put  diflniition.]    A  railway  compaij  Is  not 

liable  in  damages  for  carrjing  a  passenger  past  hisdeslinatioii.  he  being 
sick  and  drowsy,  and  the  conductor  agreeing  to  rouse  him  at  his  destina- 
tion, and  failing  to  do  so.  Setfier  v.  Vickslmrff  and  Meridian  BaUroad 
Company  (Miss.),  74. 

In  straet]    See  Municipal  Ck>BFORATiON,  842. 

See  Cabbusb,  582  ;  Injunction,  545 ;  Nbqliosncb,  96,  719. 

RAPE. 
See  Criminal  Law,  146. 

RECEIVER. 

Foreign  —  abandonment.]  The  receiver  of  an  insolvent  packet  oompanj,  ap- 
pointed in  Missouri,  there  took  possession  of  a  barge  of  the  company,  and 
chartered  it  to  a  steamboat,  and  it  was  brought  into  Illinois,  where  it  was 
detained  by  ice,  and  given  up  bv  the  captain  to  the  receiver,  who  took 
possession  of  it.  Heldy  tliat  hi.-*  possession  was  valid  against  an  Illinois 
attaching  creditor.  Chicago,  MUtoaukee  d  St.  Paul  RaUway  Co.  v.  JTeo- 
kuk  Northern  Line  Packet  Co.  (111.),  557. 

See  Corporation,  808. 

RECORDING. 
See  Deed,  84. 

RELIGIOUS  WORSHIP. 
Blstorbance  o£]    See  Criminal  Law,  43. 

RESTRAINT  OF  TRADE. 
See  Agency,  278. 

REVOCATION. 
See  Pardon,  462 ;  Will,  242. 

SALE. 

1.  Oood  will — setting  np  rival  establishment.]    The  sale  of  a  business  and 

the  good- will  thereof  does  not  of  itself  preclude  the  seller  from  setting  up 
a  rival  establishment  in  the  same  vicinity.  Bergamini  v.  Bastian  (La.), 
216. 

2.  Implied  warranty  —  contributory  negUgenoe.]  .  A  manufacturer  of  whisky 

barrels  impliedly  warrants  their  sufficiency  except  as  to  obvious  defects, 
and  is  liable  for  damage  by  leakage  caused  by  other  defects  in  the  manu- 
facture, although  after  some  of  the  barrels  had  proved  leaky  the  pur- 
chaser used  the  others.     Poland  v.  Miller  (Ind.),  730. 

3. damages.]    A  druggist  being  applied  to  for  "Paris  green/'  knowing 

that  it  is  required  for  killing  cotton  worms,  and  delivering  an  inferior  arti- 


IKDEX.  84^ 

T^g^j^^  6AL6-^ContiimetL 

^'^  k'  de  as  "  Paris  green,"  althoagh  in  good  faith  and  without'  express  war. 

u  1: .-.  nnty,  is  liable  in  damages  for  the  failure  of  the  crop  otused  thereby,  and 

;<^'  L  the  measore  of  damages  is  the  yalae  of  the  crop  jiist  before  its  destruction, 

with  the  cost  of  the  compound  and  its  preparation  and  application,  and 

interest  on  the  moneys  thus  er^>ended.    JoTies  v.  Cfeorge  (Tex.)»  dOO. 

;-^  4»  tnaokwrnkoy — vesting  of  titla.]    Goods  being  sold  on  credit,  and  shipped  to 

the  buyer,  and  he  becoming  insoWent  subsequent  to  the  sale,  but  the 
goods  not  being  stoj[>ped  in  transit,  title  vests  in  his  assignee  od  deliVery. 
MeElroy  v.  Seery  (Md.),  110. 

i.  Of  dam — res«rving  unborn  foal.]    On  the  sale  of  a  dam^  reserving  an  un- 
born foal,  the  foal  remains  the  property  of  the  seller,  even  as  against  one 
^t:  who  innocently  buys  the  dam  from  the  first  purchaser  before  the  birth  of 

_^  .  the  foal.     Andr&um  v.  Cox  (Ark.),  68. 

%    86|Maration  —  delivory.J    A.  had  one  hundred  barrels  of  flodr  of  the  same 
T.  kind  at  a  railway  station,  charges  paid,  and  in  charge  of  the  company  as  a 

\i  warehouseman.     He  sold  B.  fifty  barrels,  and  subsequently  twenty-flye 

barrels  toC.  and  D.,  giving  each,  in  the  order  of  sales,  an  order  on  tha 
company's  agent  therefor.  B.  took  away  seventeen  barrels,  receipting 
therefor  and  leaving  his  order.  Afterward  C.  and  D.  in  like  manner  took 
theirs.-  The  remaining  thirty  barrels  were  burned  up.  The  sale  and  de- 
livery were  in  accordance  with  a  known  usage.  HM,  that  B.  was  liable 
to  A.  for  the  .fifty  barrels.    NewKaU  v.  Langdon  (Ohio),  426. 

8u  Auction,  89a 

BAVINGS  BUXK. 
Bee  Gift,  781. 

SEDUCTION. 
Bee  Criminal  Law,  17. 

SETTLEMENT. 
Ant»>nw|itfaL]    As  Mabbiagb,  147. 

SHIP  AND  SHIPPING. 

!•  cnuotsr— -rataking.]  .  Defendant  hired  the  plaintiifs  bugs,  with  captain 
and  crew,  for  ten  months,  used  her  three  months,  and  abandoned  her  at  a 
dock,  where  she  remained  three  months  suffering  from  exposure.  The 
plaintiff  notified  the  defendant  that  unless  he  used  the  barge  the  plaintiff 
would  do  BO  for  the  rest  of  the  term  crediting  him  with  the  net  earnings. 
Defendant  made  no  response.  HM,  that  plaintiff  could  recover  the 
amount  unpaid  on  the  contract  less  such  net  earnings.  Jchneon  v.  Meeker 
(N.  Y.).  «09. 

8.  Maritime  service — tug-boat.]  The  engineer  of  a  tug-boat  was  injured  by 
an  explosion  on  the  boat  at  the  hotae  port  of 'Philadelphia.     The  officer  in 

ToL.  XLVIII— 107 
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BBIP  AND  SHIPFISQ -^  OanUiwed. 

^bAlge  rommonnd  a  pbyaielftii*  wbo  attended  him  on  the  boet,  end  et  hie 
own  hooee,  whither  he  was  carried  at  his  own  request  MeU,  that  the 
owner  wae  UaUe  for  the  phjsic&en's  eerricee.    HoU  y.  Oummingt  (Penn.)^ 

Sbb  Tobt,  SSft. 

8TATE. 

fJaWHty  ior  aef^Hfanoe.]  A  piiaoner  in  the  Stete  ref ormatoiy  wae  injured 
hj  a  defect  in  a  ladle  in  which  he  was  carrying  molten  iron.  He  had  pre- 
▼ionslj  called  the  oToreeer's  attention  to  the  defect  HM,  that  he  had  no 
lemedy  against  the  State.    i^Mit  ▼.  State  (N.  Y.),  007. 

STATUTE. 

I.  Ooulraeti0B«**eUld.'^  Under  a  statute  giving  to  a  wMofw  or  to  tbe 
ehildren  a  caose  of  action  f6r  the  killing  of  the  hosband  <ir  parent,  there  la 
aorightof  action  in  an  adult  child.    MoUy.  Omtral  BaUroad  {Gtu),  SINS. 

JL  —  BOtaryHi  seaL]  A  statute  preecribing  certaia|  devices,  emblems 
and  legends  for  notaries'  seals  is  directory  only,  and  their  absence  does  not 
iuTalidate  a  notarial  certificate  unleas  the  statute  so  declares.  8oi^04id  ▼. 
Tkampeon  (Aric.),  49. 

t.  BIglit-hoar  law  ooastmetton  —  master  and  serrant]  The  plaintiir 
worked  for  the  defendant  at  an  agreed  price  per  day,  for  two  years,  kkow- 
ing  that  the  custom  and  nature  of  the  senrioe  required  ten  hours  work  per 
day,  and  working  ten  hours  or  more  every  day,  accepting  the  agreed  wages 
at  regular  intervals,  without  objection  or  claim  for  extra  compensaftiQn,  and 
receipting  in  full  for  each  payment  HM,  that  he  had  no  cause  of  action 
for  overworik  under  a  statute  constituting  eight  hours  a  legal  day's  work, 
but  permitting  extra  compensation  by  agreement  for  overwork.  JfbCbrCAy 
V.  Jfnyor.  ^.  (N.  T.),  001, 

STATUTE  OP  FRAUDS. 

I.  Ilenoraadnm.]  A  bill  of  merchandise,  <wnimini«g>  tke  buyer's  name  and 
a  statement  of  the  items  and  prices,  but  not  signed,  is  not  a  memorandum 
within  the  statute  of  frauds.    MeEt/roy  v.  Semrff  (Md.X  110. 

JL  Proodse  to  tndemntfy.]  An  oral  agreement  to  idemnif y  one  for  beoomlag 
surety  for  another  is  invalid  within  the  statute  of  fhiuds.  Jfiy  v.  WWtm$ 
(lilsB.).8a 

Ai  KUJIJIUirAL  OOBFOBATUMt  tfl 

SUICIDE. 
Ste  Ihburamcb,  078. 
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OoBtiilmttoa— ooaqnlMry  psyment]  The  putiM  to  Um  aotton  were  oo- 
soretiee  on  a  note,*  ell  the  partieeto  which  lived  in  Vermont.  After  the 
.  statute  of  limitations  had  run  against  the  note,  the  plaintifl  in  good  faith 
went  to  New  Hampshire,  where  the  statato  was  no  defense,  and  judgment 
was  recovered  against  him  on  the  noto»  and  he  wis  compelled  to  paj  it. 
Held,  that  the  defendant  most  oontribate^    Aidriek  r.  AldHch  (Vt),  791. 

TAXATION. 

I.  Dogs.]    Dogs  maj  be  taxed.    Hokt  ▼.  Boe  (Ohio),  499. 

A  Oonhle — dJfisrsnt  oooapations.]    A  commission  merchant,  who  is  also  an 
agent  for  steamships  and  other  vessels,  is  taxable  for  both  ocoapations 
WUd0r  V.  Maxtor,  «to.,  qf  Savannah  (Ga.X  699. 

TELEGRAPH  OOBfPANY 

1»  dpher  dispaloh — damages.]  For  failure  to  deliver  or  for  delaj  in  deliveij 
of  a  cipher  dispatch,  a  telegraph  company  is  liable  onlj  in  nominal  dam- 
ages.   DarM  v.  Wetiern  Union  Telegraph  Oompany  (Tex.),  805. 

fi.  OonsUtotionallaw — penalty  for  not  sending  message.]  A  statute  imposing 
a  penaltj  on  a  telegraph  company  for  failure  to  trahsmit  a  message  is  not 
unconstitutional  even  as  to  a  message  addressed  to  another  State,  and  the 
sender  may  recover  the  penalty.  Wetiem  Union  Telegraph  Company  v. 
Pendleton  (Ind.),  099.  i 

S»  Penalty — contmot  limiting  time  for  olalmlng.]  A  telegraph  company  may 
lawfully  contract  that  any  claim  for  a  statutory  penalty  for  not  sending  a 
message  must  be  made  within  sixty  days.  Weetom  Union  Telegraph  Com- 
pany V.  Jonee  (Ind.X  718. 

TITLE. 
8ee  JjAMDums}  and  Tbiaiit,  IVk 

TORT. 

]«  Funlgating  ▼essel — oontiilmtlon  of  master.]  The  president  of  a  board  of 
health,  without  lawful  authority  or  necessity,  ordered  the  fumigation  of 
a  vessel  laden  with  fruit  coming  from  a  foreign  port.  The  master  claim- 
ing that  the  fruit  would  be  ruined,  was  offered  the  opportunity  to  dis- 
charge the  cargo,  but  at  his  own  expense.  He  refused,  and  the  fruit  was 
damaged  by  the  fumigation.  JSeld,  that  an  action  would  lie  against  the 
president  therefor.    Beers  v.  Board  of  Health  (La.),  956. 

S.  Indncing  person  to  beoome  intozioated — wager.]  One  who  induces  an- 
other whose  faculties  have  been  impaired  by  habitual  drinking  of  intoxi- 
cants to  continue  drinking,  on  a  wager,  to  manifestly  dangerous  excess, 
whereof  he  dies,  is  liable  for  the  '*  wrongful  act "  under  the  statute.  Jfe- 
Cue  V.  Kloin  (Tex.),  960. 

•      TRADE-MARK. 

Rraad.]  The  plaintiffs  manufactured  and  sold  a  oofdlal,  nader  the  name  of 
**  Angostura  Bitters,"  claiming  that  name  as  a  trade-mark,  with  labels 


^  INDBX. 

SHIP  AND  SHIPPINa— CbnKniMd. 

« 

flMUge  suBUMied  a  plijilGliii,  who  aMnded  him  on  the  boat^  and  aft  hia 
own  hooaa,  whither  he  was  carried  at  hia  own  requeaL  AU,  that  tha 
owner  waa  UaUe  for  the  phjsidan's  aerrioee.    HuM  t.  (hmmimg*  (Penn.)^ 

&«  T6BT,  SSO. 

8TATE. 

UdriBlif  ibr  niJMfanoa.]  A  priaoner  in  the  State  lofomialoiix  waa  Injnnd 
\fj  a  defect  in  a  ladle  In  whidi  he  waa  canying  molten  Iron.  He  had  pre- 
▼ionalj  called  the  OTeiaeer'a  attention  to  the  defect  AM,  that  ha  had  np 
nmedj  agalnat  the  State.    IambU  t.  »aU  (N.  T.).  607. 

STATUTB. 

!•  OoMh  lailtai — *  oMld.71  Under  a  atatnte  glTlng  to  a  widow  or  to  tba 
ahUdren  a  canae  of  aetkm  f6r  the  killing  of  the  hnaband  or  parent,  there  la 
no  right  of  action  In  an  adult  chUd.    Jfott  t.  Omfrvrf  JSoOroaii  (Ga.).  686. 

tb notary^  aaaL]     A    atatnte    preacribing   certain  doTlcea,  emblemn 

and  legenda  for  notariea'  aeala  la  directory  only,  and  their  abaence  doea  nol 
InTalidate  a  notarial  certificate  unleaa  the  atatnte  ao  dedarea.  BomfML  t. 
TkumiftM^  (Aik.),  49. 

S.  BigkiUboar  law  ooBatraatlon  —  maatar  and  aarraai.]  The  pblntiif 
worked  for  the  defendant  at  an  agreed  price  per  day,  for  two  yean,  kkow- 
Ing  that  the  cnatom  and  nature  of  the  aerrice  required  ten  honra  woik  per 
day,  and  working  ten  houra  or  more  every  day,  accepting  the  agreed  wagea 
MX  regular  Interrala,  without  objection  or  claim  for  extra  compenaation,  and 
receipting  in  full  for  each  payment.  HM^  that  he  had  no  cauae  of  action 
for  overwork  under  a  atatute  conatituting  ^ht  houra  a  legal  day'a  work, 
bat  permitting  extra  compenaation  by  agreement  for  overwork.  MeOartk§ 
T.  Jfafor,  ate.  (N.  T.),  601, 

STATUTB  OP  PRAUDS. 

I.  Mamorandniu]  A  bill  of  merchandiae,  containing  the  buyet^a  name  and 
a  atatement  of  the  Itema  and  pricea,  but  not  algned,  la  not  a  memorandum 
within  the  atatnte  of  f  rauda.    MoBlrop  t.  /SSsary  (Md.),  110. 

1.  Pkoniaa  to  MimnnUff.]  An  oral  agreement  to  idenmifjr  one  for  becoming 
aurety  for  another  la  iuTalid  within  the  atatute  of  firauda.  Jfiyv.  WWmm 
(lllaa.).80. 

Bee  Pbaud,  640. 

STREET. 
Bm  IfunwiPAL  OoBPOiu.Tiini»  m 

SUICIDE. 
Bu  Irbuhakcb,  676. 
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OoBtiiboUon — oonpiilMry  p«yiii«iil]  The  psrties  (o  Um  aotton  were  oo- 
•aieUes  on  a  note^eUthe  partiee  to  which  lived  in  Vemiont.  After  the 
statute  of  limitations  had  ran  against  the  note,  the  pteintifl  in  good  faith 
went  to  New  Hampshire,  where  the  statute  was  no  defense,  and  Judgment 
was  recovered  against  him  on  the  note,  and  he  was  compelled  to  paj  it. 
EM,  that  the  defendant  must  oontribate^    AJUMek  t.  AJdH€k  (VtX  'n)!. 

TAXATION. 

I.  Dogs.]    Dogs  maj  be  taxed.    HoUt  ▼.  Roe  (Ohio),  499. 

flk  Oonhle — dJfisrsnt  oooiqjMitions.]  A  commission  merchant^  who  is  also  an 
agent  for  steamships  and  other  vessels,  is  taxable  for  both  ocoapatioiis. 
Wilder  t.  Mayor,  ete,,  qf  Savannah  (Ga.),  696. 

TELBGRAPH  OOMPANT 

Ik  dpher  dispatoh — damages.]  For  failure  to  deliver  or  for  delaj  in  deliveij 
of  a  cipher  dispatoh,  a  telegraph  company  is  liable  only  in  nominal  dam- 
ages.   Daniel  v.  Wetiem  Union  TelegrapK  Company  (Tex.),  805. 

fi.  OonsUtotionallaw — penalty  for  not  sending  message.]  A  statute  imposing 
a  penalty  on  a  telegraph  company  for  failure  to  trahsmit  a  message  is  not 
unconstitutional  even  as  to  a  message  addressed  to  another  State,  and  the 
sender  may  recover  the  penalty.  WeeUm  Union  Telegraph  Company  v. 
Pendleton  (Ind.).  <M)2.  t 

S»  FeBatty  ^  contmot  limiting  time  for  claiming.]  A  telegraph  company  may 
lawfully  contract  that  any  claim  for  a  statutory  penalty  for  not  sending  a 
message  must  be  made  within  sixty  days.  Weetem  Union  Telegraph  Com- 
pany V*  Jonee  (Ind.X  718. 

TITLE. 
See  Lahdlobd  ahd  Tbiaiit,  1S& 

TORT. 

1*  Fomigaftlng  ▼essel — oontxfbntton  of  master.]  The  president  of  a  board  of 
health,  without  lawful  authority  or  necessity,  ordered  the  fumigation  of 
a  vessel  laden  with  fruit  coming  from  a  foreign  port.  The  master  claim- 
ing that  the  fruit  would  be  ruined,  was  offered  the  opportunity  to  dis- 
charge the  cargo,  but  at  his  own  expense.  He  refused,  and  the  fruit  was 
damaged  by  the  fumigation.  Held,  that  an  action  would  lie  against  the 
president  therefor.    Beers  v.  Board  of  Health  (La.),  256. 

S.  Inducing  person  to  beoome  Intoadoatod — wager.]  One  who  induces  an- 
other whose  faculties  have  been  impaired  by  habitual  drinking  of  intoxi- 
cants to  continue  drinking,  on  a  wager,  to  manifestly  dangerous  excess, 
whereof  he  dies,  is  liable  for  the  '*  wrongful  act "  under  the  statute.  Jfe- 
Cue  V.  J^lein  (Tex.),  360. 

•      TRADE-MARK. 

Rraad.]  The  plaintiffs  manufactured  and  sold  a  cordial,  oader  the  name  of 
«*  Angostura  Bitters,"  claiming  that  name  as  a  trade-mark,  with  labels 
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flMUge  suBUMied  a  phjBlGliii,  who  aMndad  him  on  the  boat^  and  at  hli 
own  hooaa.  whither  he  waa  carried  at  hia  own  request.  BM^  that  the 
owner  waa  liaUe  for  the  phjaidan's  serrioeB.    MiM  t.  QwHmimgn  (Penn.)^ 

in. 

5m  TObt.  Ml 

8TATE. 

TJrtiimyiar  naf^Hfinoa.]  A  priaoner  in  the  State  rafonnaftorj  waa  Injniod 
\^  a  defect  in  a  ladle  in  which  he  was  canying  molten  iron.  He  had  pre- 
▼ionslj  called  the  oTerseer's  attention  to  the  defect  JSMI,  that  he  bad  np 
ranedj  against  the  State.    LmiU  t.  Btt^  (N.  T.).  607. 

STATUTB. 

!•  Ooiiih  miltai  -» *  eMd^Tl  Under  a  statnte  giving  to  a  widow  or  to  tba 
ahUdren  a  eanse  of  action  for  the  killing  of  the  husband  or  parent,  there  is 
aorightof  action  in  an  adolt  child.    MoUy.  Omfrvrf  JZoOrvoii  (Ga.X  695. 

t, notary^  saaL]     A    statate    prescribing   certain,  derices,  emblems 

and  legends  for  notaries*  seals  is  direetorj  onlj,  and  their  absence  does  not 
inTslidate  a  notarial  certificate  unless  the  statate  ao  declares.  SomfiM  t. 
TkumiftM^  (Aik.),  49. 

t.  BigkiUboar  law  oonstmaClon  —  master  and  serrani.]  The  pbintiif 
worked  for  the  defendant  at  an  agreed  price  per  daj,  for  two  yean,  kkow- 
ing  that  the  custom  and  nature  of  the  serrice  required  ten  hours  work  per 
day,  and  working  ten  hours  or  more  eyery  day,  accepting  the  agreed  wages 
at  regular  intervals,  without  objection  or  claim  for  extra  compensation,  and 
receipting  in  full  for  each  payment  HM,  that  he  had  no  cause  of  action 
for  oTerwork  under  a  statute  constituting  eight  hours  a  legsl  day's  woric, 
but  permitting  extra  compensation  by  sgreemettt  for  overwork.  JfbCbrilkf 
T.  JTsfor,  eC0.  (N.  T.),  001, 

STATUTB  OP  PRAUDS. 

I.  atsnonuidam.]  A  bill  of  merchandise,  containing  the  buyer's  nsme  and 
a  statement  of  the  items  and  prices,  but  not  signed.  Is  not  a  memorsndna 
within  the  statute  of  frauds.    MeElrop  t.  Seerp  (Md.),  110. 

1.  Pkonisa  to  indsaudfy.]  An  oral  sgreement  to  Idenmifjr  one  for  becoaalag 
surety  for  another  la  iuTalid  within  the  statute  of  frauds.  Jfi^f  ▼.  WTOssH 
(Miss.).  80. 

See  Pbaud,  MO. 

STREET. 

As  KUfllUiFAL  GORFO!&A.1I08I»  ttl 

SUICIDE. 
Bee  Ihsubahcb,  071 


INDEX.  851' 

SUBBTT. 

OoBtiibotion — oonpiilMry  psyiMot.]  The  putiM  to  the  edUm  weie  oo- 
•ureties  on  aiiote,-eUthe  jMurtiesto  which  lived  in  Vermont.  After  the 
statnte  of  limitations  had  ran  against  the  note,  the  pi^ntiff  in  good  fkith 
went  to  New  Hampshire,  where  the  statuto  was  no  defense,  and  Judgment 
was  recovered  against  him  on  the  noto,  and  he  wis  compelled  to  paj  it. 
EM,  that  the  defendant  most  oontribate^    AUhiek  r.  JJdHa  (VtX  791 . 

TAXATION. 

I.  Dogs.]    Dogs  may  be  taxed.    Boltt  ▼.  Boe  (OhioX  499. 

flk  Donhle — dJfisrant  oooiipations.]  A  commission  merchant^  who  is  also  an 
agent  for  steamships  and  other  vessels,  is  taxable  for  both  ocoapatioos. 
WUder  v.  Mayor,  ete.,  qf  Savannah  (Ga.),  699. 

TELEGRAPH  OOMPANY 

Ik  Cipher  dispatoh — damages.]  For  failare  to  deliver  or  for  delaj  In  deliveiy 
of  a  cipher  dispatoh,  a  telegraph  company  is  liable  onl  j  in  nominal  dam- 
ages.   Daniel  v.  Wetiem  Union  Tdegra^  Company  (Tex.),  805. 

fi»  Oonstitiitlonallaw — penalty  for  not  sending  message.]  A  statato  imposing 
a  penalty  on  a  telegraph  company  for  failare  to  traiismit  a  message  is  not 
nncoostitational  even  as  to  a  message  addressed  to  another  State,  and  the 
sender  may  recover  the  penalty.  WuUm  Union  Telegraph  Company  v. 
Pendleton  (Ind.),  69d.  t 

S»  Penalty — contmot  limiting  time  for  olalming.]  A  telegraph  company  may 
lawfully  contract  that  any  claim  for  a  statntory  penalty  for  not  sending  a 
mesBsge  mnst  be  made  within  sixty  days.  Weetom  Union  Telegraph  Com- 
pany T.  Jonee  (Ind.),  713^ 

TITLE. 

See  Lavduxrd  ahd  Tbiaiit,  l(Hk 

TORT. 

1*  Fomigaftlng  ▼esse! — oontilbntlon  of  master.]  The  president  of  a  board  of 
health,  without  lawful  authority  or  necessity,  ordered  the  fumigation  of 
a  vessel  laden  with  fruit  coming  from  a  foreign  port.  The  master  claim- 
ing that  the  fruit  would  be  ruined,  was  offered  the  opportunity  to  dis- 
charge the  cargo,  but  at  his  own  expense.  He  refused,  and  the  fruit  was 
damaged  by  the  fumigation.  Held,  that  an  action  would  lie  against  the 
president  therefor.    Beers  v.  Board  of  Health  (La.),  256. 

S.  Ihdndng  person  to  beoome  Intoadoatod — wager.]  One  who  induces  an- 
other whose  faculties  have  been  Impaired  by  habitual  drinking  of  intoxl- 
cants  to  continue  drinking,  on  a  wager,  to  manifestly  dangerous  exoeaa, 
whereof  he  dies,  is  liable  for  the  '*  wrongful  act "  under  the  statute.  Jfe- 
Cue  V.  Klein  (Tex.),  960. 

•      TRADE-MARK. 

Rraad.]  The  plaintiffs  manufactured  and  sold  a  cordial,  oader  the  name  of 
«*  Angostura  Bitters,**  claiming  that  name  as  a  trade-mark,  with  labels 
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■tKttng  thai  it  was  pnpared  by  Dr.  S.,  formerly' «t  Angostoim,  bat  now  •! 
Port  of  BpttOL,  and  th«t  the  bottles  bore  the  plaintiffs  sigoatnre.  In  &ct 
Dr.  S.  died  before  this  salt,  never  lived  at  Port  of  Spain,  and  the  bottles 
bore  only  the  sijpnatare  of  the  inventor. .  The  plaintiff  soaght  to  enjoin 
the  defendants  from  manofactaiing  and  selling  a  cordial  nnder  the  name 
of  *'Ang06tara  Aromatic  Bitters.**  EM,  that  in  consequence  of  these 
misrepresentations  he  coold  not  maintain  this  suit,  diegeri  v.  AhbaU  (Md.), 
101. 

I     .  TRIAL. 

Aigumwit — faapropwr  cotnments.}  On  the  trial  of  an  action  againlM  B..  the 
president  of  a  corporation,  for  snpplies  famished  the  comply,  his  attor- 
ney offered  evidence  that  the  secretary  of  the  company  had  embezzled  its 
fnnds  and  appropriated  its  property.  This  was  excluded.  In  argument 
to  the  Jury,  he  treated  the  matter  as  proved,  and  commented  on  it.  EM 
^  error  for  which  a  new  trial  must  be  granted.  CUiteland  Paper  Company 
V.  BarOcs  (Neb.),  384. 

See  JtTRT,  844. 

TRUST. 

RaUgions  ose — condition  sabsequant —  cmoertalnty.]  A  grant  of  land  for  a 
valuable  consideration  upon  trust  that  the  trustee  *'  shall  at  all  times  per- 
mit all  the  white  religious  societies  of  Christians  and  the  members  of  such 

» 

societies  to  use  the  land  as  a  common  burying  ground  and  for  no  other 
purpose,"  is  not  upon  a  condition  subsequent,  but  is  void  for  the  want  of 
certainty  in  the  beneficiaries.    Brawn  v.  Caldwell  (W.  Va.),  870. 

Praoatory.]    See  Will,  487. 

'      i&ij  Will,  418. 

USURY. 

1.  Interest  payable  semi-annnally.]    Under  a  statute  allowing  interest  at  a 

specified  rate,  **  upon  the  amount  of  such  note  payable  annually,"  the 
reservation  of  such  interest  payable  semi-annually  is  not  usurious.  Cook 
V.  Courtnght{Oh\o\GSi. 

2.  Iieoc  loci.]    A  note  made  in  Ohio  by  a  citizen  of  Illinois,  specifying  no  place 

of  payment,  but  for  money  to  be  used  in  Illinois,  at  a  rate  of  interest  law 
ful  in  Illinois  but  unlawful  in  Ohio,  is  valid  in  Ohio.     Seatt  ▼  Periee 
(Ohio),  421. 

*  WAGER. 

See  GoNFZJCT  of  Laws,  308 ,  Ck>NTRACf .  151 ;  Tobt,  MQL 

WARRANTY. 
.  See  IifBTJBAsrcB.  209  ;  Bajjb».280.  780. 
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WASTE. 
B$e  I»JUKGTiON,  578. 

« 

WATER  AND  WATER-CJOUBSE. 

use — ii^JimotiQn.]  Where  the  owner  of  a  water-power 
leaaes  the  nee  of  a  specific  qoantitj  of  water,  and  the  leasee  habitoally  uses 
more,  and  threatens  to  persist,  and  the  extent  of  such  nse  is  difficult  to 
estimate,  the  lessee  maj  be  enjoined,  withoat  any  allegation  of  injury  to 
the  lessor.     LatMon  v.  Menasha  Wooder^  Wa/re  Oompanff  HVis.),  088L 

8m  Nxtisancb,  198. 

WAY. 
Bee  Easbboent,  749. 

WIDOW. 

Hleolion  imder  husband's  will  —  insanity.]  The  right  of  a  widow  to  dissent 
from  a  provision  in  her  husband's  will  in  lieu  of  dower  may  be  exercised 
for  her  by  the  court  alone,  in  case  of  her  insanity.  Van  Steenwyck  v. 
WaMum  (Wis.),  582. 

WILL. 

1;  What  amounts  to.]  A  decedent  wrote  and  signed  on  the  back  of  a  business 
letter  addressed  to  a  man  and  his  wife,  the  following,  addressed  to  the 
wife:  *'  After  my  death  you  are  to  have  forty  thousand  dollars  ;  this  you 
are  to  have,  will  or  no  will;  take  care  of  this  until  my  death.*'  Held,  a 
valid  testamentary  gift  of  personalty.    Byers  v.  Hoppe  (Md.),  89. 

fl;  Alteration  —  obliteration.]     A  testator  may  not  by  obliterating  certain 
'    words  in  his  executed  will  convert  a  life  estate  into  a  fee  simple,  but  the 
will  must  be  effectuated  as  originally  executed.  Eschbat^  v.  CoUins  (Md.). 
128. 

8.  **  Ohildren."]  A  direction  in  a  wiU  to  distribute  among  the  testator's  chiU 
dren  and  grandchildren  does  not  include  great  grandchildren  Oumminge 
V.  Plummer  (Ind.),  167. 

^  Joint,  by  tenants  in  common.]  Tenants  in  common  of  land,  owning  per- 
sonal property  in  severalty,  may  make  a  joint  will  disposing  of  all  their 
property  severably,  which  will  take  effect  on  the  death  of  all.  BetU  ▼. 
Harptr  (Ohio),  477. 

ft,  Iiegaoy  ohaxged  —  personal  liability  of  devisee.]  Where  a  will  devises 
lands,  directing  the  devisee  to  pay  a  legacy  and  making  such  payment  a 
condition  of  the  devise,  the  acceptance  of  the  devise  imposes  a  personal 
obligation  on  the  devisee  to  pay  the  legacy,  .which  may  be  enforced  with 
out  resort  to  the  land.    Porter  v.  Jadc9on  (Ind.).  704. 

ft.  Omission  —  snpplyingf}^  A  testator  gave  to  his  wife  one-third  of  all  his 
personal  property,  and  the  use  of  any  land  she  might  need  for  life  ;  and  to 
a  daughter  one  hundred  acres  of  land :  and  then,  after  some  minor  be- 
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.  BtKttng  thai  it  was  piepared  bj  Dr.  S.,  formerijrai  Angostim,  bat  now  at 
Port  of  Bpttin,  and  th«t  the  bottles  bore  the  plaintiff's  sigoature.  In  fact 
Dr.  S.  died  before  this  suit,  never  lived  at  Port  of  Spain,  and  the  bottles 
bore  only  the  signature  of  the  inventor. .  The  plaintiff  sought  to  enjmii 
the  defendants  from  manufacturing  and  selling  a  cordial  under  the  name 
of  'Angostura  Aromatic  Bitters."  Held,  that  in  consequence  of  these 
misrepresentations  he  could  not  maintain  this  suit.  Qiegert  v.  AbbaU  (Md. ), 
101. 

i     >  TRIAL. 

Aigummt — Improper  comments.}  On  the  trial  of  an  action  agaiifet  B..  the 
president  of  a  corporation,  for  supplies  furnished  the  comp^j,  his  attor< 
nej  offered  evidence  that  the  secretary  of  the  company  had  embezzled  its 
funds  and  appropriated  its  property.  This  was  excluded.  In  argument 
to  the  Jury,  he  treated  the  matter  as  proved,  and  commented  on  it.  HM 
^  error  for  which  a  new  trial  must  be  granted.  CUeeland  Paper  Company 
V.  Banks  (Neb.),  884. 

See  Jury,  844. 

TRUST. 

ReUgiouB  use — condition  subsequent — cmoertalnty.]  A  grant  of  land  for  & 
valuable  consideration  upon  trust  that  the  trustee  "  shall  at  all  times  per- 
mit all  the  white  religious  societies  of  Christians  and  the  members  of  such 
societies  to  use  the  land  as  a  common  burying  ground  and  for  no  other 
purpose,"  is  not  upon  a  condition  subsequent,  but  is  void  for  the  want  of 
certainty  in  the  beneficiaries.    Brown  v.  CaldweU  (Wt  Va.),  876. 

Precatory.]    See  Will,  487. 

i&ij  Will,  418. 

USURY. 

1.  Interest  payable  semi-annually.]    Under  a  statute  allowing  interest  at  a 

specified  rate,  "upon  the  amount  of  such  note  payable  annually,"  the 
reservation  of  such  interest  payable  semi-annually  is  not  usurious.  Cook 
V.  CourtriglU  (Ohio),  681 . 

2.  IiSK  loci.]    A  note  made  in  Ohio  by  a  citizen  of  Illinois,  specifying  no  place 

of  payment,  but  for  money  to  be  used  in  Illinois,  at  a  rate  of  interest  law 
ful  in  Illinois  but  unlawful  in  Ohio,  is  valid  in  Ohio.     Seott  ▼  PeHee 
(Ohio),  421. 

WAGER. 
See  GoNFLiCT  of  Laws.  808 ,  Ck>NTRACf .  15t ;  Tobt,  MQL 

WARRANTY. 
.  iStolifBTJBAsrcB.  209;  Bajjb».280,  780. 
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WASTE. 
B$e  I»JUKcnoN,  578. 

WATER  AND  WATER-CJOUBSE. 

use — ii^JimotiQn.]  Where  the  owner  of  a  water-power 
leaaes  the  nee  of  a  specific  qoantitj  of  water,  and  the  leasee  habitually  uses 
more,  and  threatens  to  i>ersist,  and  the  extent  of  such  use  is  difflealt  to 
estimate,  the  lessee  may  be  enjoined,  without  any  allegation  of  injury  to 
the  lessor.    LatMon  t.  Menaaha  Wooden-  Ware  Company  HVis.),  088L 

Bee  NuisAircB,  198. 

WAY. 
8u  Easemxnt,  749. 

WIDOW. 

Hlaolion  imder  husband's  will — insanity.]  The  right  of  a  widow  to  dissent 
from  a  provision  in  her  husband's  will  in  lieu  of  dower  may  be  exercised 
for  her  by  the  court  alone,  in  case  of  her  insanity.  Van  Steenwyck  v. 
Waahbum  (Wis.),  582. 

WILL. 

1;  What  amoonts  to.]  A  decedent  wrote  and  signed  on  the  back  of  &  business 
letter  addressed  to  a  man  and  his  wife,  the  following,  addressed  to  the 
wife:  *'  After  my  death  you  are  to  have  forty  thousand  dollars  ;  this  you 
are  to  have,  will  or  no  will;  take  care  of  this  until  my  death.*'  Held,  a 
valid  testamentary  gift  of  personalty.    Byers  v.  JBbppe  (Md.),  89. 

Sk,  Alteration  — >  obliteration.]     A  testator  may  not  by  obliterating  certain 
'     words  in  his  executed  will  convert  a  life  estate  into  a  fee  simple,  but  the 
will  must  be  effectuated  as  originally  executed.  Eaehbaeh  v.  GoUins  (Md.). 
128. 

8.  **  Ohildren."]  A  direction  in  a  will  to  distribute  among  the  testator's  chil* 
dren  and  grandchildren  does  not  include  great  grandchildren  Oummings 
V.  Phifnmer  (Ind.),  167. 

^  Joint,  by  tenants  in  common.]  Tenants  in  common  of  land,  owning  per- 
sonal property  in  severalty,  may  make  a  joint  will  disposing  of  all  their 
property  seventhly,  which  will  take  effect  on  the  death  of  all.  BetU  ▼. 
Harp^  (Ohio),  477. 

ft,  Iiegaoy  ohaxged  —  personal  liability  of  devisee.]  Where  a  will  devises 
lands,  directing  the  devisee  to  pay  a  legacy  and  making  such  payment  a 
condition  of  the  devise,  the  acceptance  of  the  devise  imposes  a  personal 
obligation  on  the  devisee  to  pay  the  legacy,  which  may  be  enforced  with- 
out resort  to  the  land.     Porter  v.  Jackson  (Ind.),  704. 

ft.  Omission  —  sapplyingf}^  A  testator  gave  to  his  wife  one-third  of  all  his 
personal  property,  and  the  use  of  any  land  she  might  need  for  life  ;  and  to 
a  daughter  one  hundred  acres  of  land :  and  then,  after  some  minor  be* 
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-  stKttiig  thai  it  was  prepared  by  Dr.  S.,  formerly' at  Angostura,  bat  now  u 
Port  of  Bpaiii,  and  th«t  the  bottles  bore  the  plaintUFs  signatim.  In  fact 
Dr.  S.  died  before  this  suit,  never  lived  at  Port  of  Spain,  and  the  bottles 
bore  only  the  signature  of  the  inventor. .  The  plaintiff  sought  to  enjoin 
the  defendants  from  manufacturing  and  selling  a  cordial  under  the  name 
of  'Angostura  Aromatic  Bitters."  Held,  that  in  consequence  of  these 
misrepresentations  he  could  not  maintain  this  suit.  Qiegert  v.  AbbaU  (Md. ), 
101. 

i     ^  TRIAL. 

Aigumwit — improper  oommenta.}  On  the  trial  of  an  action  agaitiM  B.,  the 
president  of  a  corporation,  for  supplies  furnished  the  comply,  his  attor- 
ney offered  evidence  that  the  secretary  of  the  company  had  embezzled  its 
funds  and  appropriated  its  property.  This  was  excluded.  In  argument 
to  the  jury,  he  treated  the  matter  as  proved,  and  commented  on  it.  HM 
^  error  for  which  a  new  trial  must  be  granted.  OUeeland  Paper  Companif 
V.  BarOcs  (Neb.),  884. 

See  Jury,  844. 

TRUST. 

RaUgiona  nae— condition  subaeqaant —  cmoertalnty.]  A  grant  of  land  for  a 
valuable  consideration  upon  trust  that  the  trustee  *'  shall  at  all  times  per 
mit  all  the  white  religious  societies  of  Christians  and  the  members  of  such 
societies  to  use  the  land  as  a  common  burying  ground  and  for  no  other 
purpose,"  is  not  upon  a  condition  subsequent,  but  is  void  for  the  want  of 
certainty  in  the  beneficiaries.     Brawn  v.  Caidwell  (W.  Va.),  876. 

Praoatory.]    See  Will,  487. 

•      i&ij  Will.  418. 

USURY. 

1.  Interest  pa3rable  semi-annually.]    Under  a  statute  allowing  interest  at  a 

specified  rate,  "upon  the  amount  of  such  note  payable  annually,*'  the 
reservation  of  such  interest  payable  semi-annually  is  not  usurious.  Cook 
V.  Cmrtright  {Ohio),  G8i. 

2.  liSK  loci.]    A  note  made  in  Ohio  by  a  citizen  of  Illinois,  specifying  no  place 

of  payment,  but  for  money  to  be  used  in  Illinois,  at  a  rate  of  Interest  law- 
ful in  Illinois  but  unlawful  in  Ohio,  is  valid  in  Ohio.     Scott  t  Perloe 
(Ohio),  421. 

WAGER. 
See  GoNFZJCT  of  Laws,  808 ,  Contract.  151 ;  Tobt,  MQl 

WARRANTY. 
See  iNSTJBAsrcE,  209  ;  Bajjb».280,  780. 


fc  •   ' 


INDEX.  S53 

WASTE. 
B$e  tsjjnucTiojsi,  578. 

« 

WATER  AND  WATER-CJOUBSE. 

use — ii^JimotiQn.]  Where  the  owner  of  a  water-power 
leaaes  the  nee  of  a  specific  quantitj  of  water,  and  the  leasee  habitaally  uses 
more,  and  threatens  to  i>ersi8t,  and  the  extent  of  snch  nse  is  difficult  to 
estimate,  the  lessee  may  be  enjoined,  withoat  any  allegation  of  injury  to 
the  lessor.    Laufsan  v.  Meruuha  Wooden-  Ware  Oompanif  HVis.),  088L 

See  NuisAHCB,  198. 

WAY. 
See  EAflWMTBWT,  749. 

WIDOW. 

Hlaotfon  mder  husband's  will  —  insanity.]  The  right  of  a  widow  to  dissent 
from  a  provision  in  her  husband's  will  in  lieu  of  dower  may  be  exercised 
for  her  by  the  court  alone,  in  case  of  her  insanity.  Van  Steenvtyek  ▼. 
WaMwm  (Wis.),  582. 

WILL. 

1;  What  amoonts  to.]  A  decedent  wrote  and  signed  on  the  back  of  a  business 
letter  addressed  to  a  man  and  his  wife,  the  following,  addressed  to  the 
wife:  *'  After  my  death  you  are  to  have  forty  thousand  dollars  ;  this  you 
are  to  have,  will  or  no  will;  take  care  of  this  until  my  death.*'  Held,  a 
valid  testamentary  gift  of  personalty.    Byere  v.  Hoppe  (Md.),  89. 

fl;  Alteration  —  obliteration.]     A  testator  may  not  by  obliterating  certain 
'    words  in  his  executed  will  convert  a  life  estate  into  a  fee  simple,  but  the 
will  must  be  effectuated  as  originally  executed.  Eachbaeh  v.  GoUins  (Md.), 
128. 

8.  **  Ohildrsn."]  A  direction  in  a  will  to  distribute  among  the  testator's  chil* 
dren  and  grandchildren  does  not  include  great  grandchildren  Oumminge 
V.  Plufnmer  (Ind.),  167. 

^  Joint,  by  tenants  in  common.]  Tenants  in  common  of  land,  owning  per- 
sonal property  in  severalty,  may  make  a  joint  will  disposing  of  all  their 
property  severably,  which  will  take  effect  on  the  death  of  all.  BetU  t. 
Harp&r  (Ohio),  477. 

ft,  Iiegaoy  ohaxged  —  personal  liability  of  devisee.]  Where  a  will  devises 
lands,  directing  the  devisee  to  pay  a  legacy  and  making  such  payment  a 
condition  of  the  devise,  the  acceptance  of  the  devise  imposes  a  personal 
obligation  on  the  devisee  to  pay  the  legacy,  .which  may  be  enforced  with- 
out resort  to  the  land.     Porter  v.  Jackson  (Ind.),  704. 

ft.  Omission  —  snpplyingff'  A  testator  gave  to  his  wife  one-third  of  all  his 
personal  property,  and  the  use  of  any  land  she  might  need  for  life  ;  and  to 
a  daughter  one  hundred  acres  of  land :  and  then,  after  some  minor  be- 
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■teltng  thai  it  was  prepared  bj  Dr.  S.,  formerly  «t  Angostura,  bat  now  u 
Port  of  .Bpain,  and  th«t  the  bottles  bore  the  plaintiffs  sigoatofe.  In  fact 
Dr.  S.  died  before  this  salt,  never  lived  at  Port  of  Spain,  and  the  bottles 
bore  only  the  signature  of  the  inventor. .  The  plaintiff  sought  to  enjoin 
the  defendants  from  manufacturing  and  selling  a  cordial  under  the  name 
of  *' Angostura  Aromatic  Bitters.**  HM,  that  in  consequence  of  these 
misrepresentations  he  could  not  maintain  this  suit.  Siegert  v.  AbboU  (Md. ), 
101. 

TRIAL. 

Aigumwit — fmptopn  oommaDts.}  On  the  trial  of  an  action  againiiBt  B.,  the 
president  of  a  corporation,  for  supplies  furmshed  the  comply,  his  attor- 
ney offered  evidence  that  the  secretary  of  the  company  had  embezzled  its 
funds  and  appropriated  its  property.  This  was  excluded.  In  argument 
to  the  Jury,  he  treated  the  matter  as  proved,  and  commented  on  it.  HM 
'  error  for  which  a  new  trial  must  be  granted.  Clweland  Paper  Company 
V.  Banks  (Neb.),  884. 

8u  JtTRT,  844. 

TRUST. 

RaUgions  use — condition  sabsequent — cmoertalnty.]  A  grant  of  land  for  a 
valuable  consideration  upon  trust  that  the  trustee  *'  shall  at  all  times  per 
mit  all  the  white  religious  societies  of  Christians  and  the  members  of  such 
societies  to  use  the  land  as  a  common  burying  ground  and  for  no  other 
purpose,"  is  not  upon  a  condition  subsequent,  but  is  void  for  the  want  of 
certainty  in  the  beneficiaries.    Brawn  v.  CaidweU  (W.-  Va.),  870. 

Pracatory.]    See  Will,  487. 

i&ij  Will.  418. 

USURY. 

1.  Interest  payable  semi-annually.]    Under  a  statute  allowing  interest  at  a 

specified  rate,  ''upon  the  amount  of  such  note  payable  annually,"  the 
reservation  of  such  interest  payable  semi-annually  is  not  usurious.  Cook 
V.  CaurtriglU  {Ohio),  QSl. 

2.  IiSK  loci.]    A  note  made  in  Ohio  by  a  citizen  of  Illinois,  specifying  no  place 

of  payment,  but  for  money  to  be  used  in  Illinois,  at  a  rate  of  interest  law 
ful  in  Illinois  but  unlawful  in  Ohio,  is  valid  in  Ohio.     Scott  ▼  Perlee 
(Ohio),  421. 

•  WAGER. 

See  Conflict  of  Laws,  808 ,  Contract.  151 ;  Tobt,  MQl 

WARRANTY. 
,    Bee  IifBTJBANCE.  209  ;  Sals*.  280,  780. 


&.   « 
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WASTE. 
B$e  tsjjnucTiojsi,  578. 

« 

WATER  AND  WATER-CJOUBSE. 

use — ii^JimotiQn.]  Where  the  owner  of  a  water-power 
leaaes  the  qbo  of  a  specific  quantitj  of  water,  and  the  leasee  habitually  uses 
more,  and  threatens  to  i>ersiBt,  and  the  extent  of  sach  nse  is  difficult  to 
estimate,  the  lessee  tdbj  be  enjoined,  withoat  anj  allegation  of  injuiy  to 
the  lessor.    Lawmm  y.  Meruuha  Wooder^  Wa/re  Company  HVis.),  088L 

See  NxTiBAiTCB,  198. 

WAY. 
Bee  Easbboent,  749. 

WIDOW. 

Hlaolion  mder  husband's  will  —  Insanity.]  The  right  of  a  widow  to  dissent 
from  a  provision  in  her  husband's  will  in  lieu  of  dower  may  be  exercised 
for  her  by  the  court  alone,  ia  case  of  her  insanity.  Van  SUenwyck  v. 
Waehbum  (Wis.),  (SS2. 

WILL. 

1;  What  amonnts  to.]  A  decedent  wrote  and  signed  on  the  back  of  a  business 
letter  addressed  to  a  man  and  his  wife,  the  following,  addressed  to  the 
wife:  "  After  my  death  you  are  to  have  forty  thousand  dollars  ;  this  you 
are  to  have,  will  or  no  will;  take  care  of  this  until  my  death.*'  Held,  a 
valid  testamentary  gift  of  personalty.    Byers  v.  Hoppe  (Md.),  89. 

fl;  Alteration  — >  obUtaration.]     A  testator  may  not  by  obliterating  certain 
'     words  in  his  executed  will  convert  a  life  estate  into  a  fee  simple,  but  the 
will  must  be  effectuated  as  originally  executed.  Beehbaeh  v.  GoUine  (Md.), 
128. 

8.  **  Ghildrsn."]  A  direction  in  a  will  to  distribute  among  the  testator's  chil* 
dren  and  grandchildren  does  not  include  great  grandchildren  Oumminge 
V.  Plummer  (Ind.),  167. 

^  Joint,  by  tenants  in  common.]  Tenants  in  common  of  land,  owning  per- 
sonal property  in  severalty,  may  make  a  joint  will  disposing  of  all  their 
property  severably,  which  will  take  effect  on  the  death  of  all.  Bette  v. 
Sarper  (Ohio).  477. 

8,  Iiegaoy  oharged  —  personal  liability  of  devisee.]  Where  a  will  devises 
lands,  directing  the  devisee  to  pay  a  legacy  and  makiog  such  payment  a 
condition  of  the  devise,  the  acceptance  of  the  devise  imposes  a  personal 
obligation  on  the  devisee  to  pay  the  legacy,  which  may  be  enforced  with- 
out resort  to  the  land.     Porter  v.  Jaekeon  (Ind.).  704. 

€-  Omission  —  supplying!^  A  testator  gave  to  his  wife  one-third  of  all  his 
personal  property,  and  the  use  of  any  land  she  might  need  for  life  ;  and  to 
a  daughter  one  hundred  acres  of  land  ;  and  then,  after  some  minor  be- 
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.  BtKttng  thai  U  was  prepared  bj  Dr.  S.,  fonnerlyai  Angostura,  bat  now  ai 
Port  of  .Bpain,  and  that  the  bottles  bore  the  plaintiffs  signaluie.  In  fact 
Dr.  S.  died  before  this  suit,  never  lived  at  Port  of  Spain,  and  the  bottles 
bore  only  the  signature  of  the  inventor. .  The  plaintiff  sought  to  enjoin 
the  defendants  from  manufacturing  and  selling  a  cordial  under  the  name 
of  ''Angostura  Aromatic  Bitters."  HM,  that  in  consequence  of  these 
misrepresentations  he  could  not  maintain  this  suit.  Qiegert  v.  AbbaU  (Md. ), 
101. 

I     .  TRIAL. 

Aiigumsot — improper  ootnmonts.}  On  the  trial  of  an  action  against  B.,  the 
president  of  a  corporation,  for  supplies  furnished  the  comply,  his  attor- 
ney offered  evidence  that  the  secretary  of  the  company  had  embezzled  its 
funds  and  appropriated  its  property.  This  was  excluded.  In  argument 
to  the  Jury,  he  treated  the  matter  as  proved,  and  commented  on  it.  Hdd 
^  error  for  which  a  new  trial  must  be  granted.  Cl&oeland  Paper  Company 
V.  BarOcs  (Neb.),  884. 

See  Jury.  844. 

TRUST. 

RoUgions  use — condition  sabseqaent — cmoertalnty.]  A  grant  of  land  for  a 
valuable  consideration  upon  trust  that  the  trustee  ''  shall  at  all  times  per- 
mit all  the  white  religious  societies  of  Christians  and  the  members  of  such 
societies  to  use  the  land  as  a  common  burying  ground  and  for  no  other 
purpose,"  is  not  upon  a  condition  subsequent,  but  is  void  for  the  want  of 
certainty  in  the  beneficiaries.     Brawn  v.  Caidwell  (W.  Va.),  870. 

Piwoatory.]    See  Will,  487. 

i&ij  Will,  418. 

USURY. 

1.  Interest  payable  aemi-annually.]    Under  a  statute  allowing  interest  at  a 

specified  rate,  "upon  the  amount  of  such  note  payable  annually,"  the 
reservation  of  such  interest  payable  semi-annually  is  not  usurious.  Cook 
y.  CourtriglU  {Ohio),  QSi. 

2.  IiSK  loci.]    A  note  made  In  Ohio  by  a  citizen  of  Illinois,  specifying  no  place 

of  payment,  but  for  money  to  be  used  in  Illinois,  at  a  rate  of  interest  law- 
ful in  Illinois  but  unlawful  in  Ohio,  is  valid  in  Ohio.     Seott  ▼  Perlee 
(Ohio),  421. 

WAGER. 
See  GoNFUCT  of  Laws,  808 ,  Ck>NTRACT.  151 ;  Tobt,  MQL 

WARRANTY. 

>  ♦      '         <  .  >     4».  , 

.  See  iNBTJBAsrcB,  209  ;  Bajjb».280,  780. 
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WASTE. 
B$e  I»JUKcnoN,  578. 
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WATER  AND  WATER  OOUBSE. 

Qie — i^Junotioii.]  Where  the  owner  of  a  water-power 
leaaes  the  nae  of  a  specific  qoantitj  of  water,  and  the  leasee  habitually  uses 
more,  and  threatens  to  i>ersist,  and  the  extent  of  such  nae  is  difficult  to 
estimate,  the  lessee  may  be  enjoined,  without  any  allegation  of  injuiy  to 
the  lessor.    Law$an  ▼.  Menasha  Wooden-  Ware  Oompanif  HVis.),  088L 

See  NuisAircB,  108. 

WAY. 
See  EAflKMKWT,  749. 

WIDOW. 

Hleolion  mider  luisband>s  will — insanity.]  The  right  of  a  widow  to  dissent 
from  a  provision  in  her  hasband*s  will  in  lieu  of  dower  may  be  exercised 
for  her  by  the  conrt  alone,  in  case  of  her  insanity.  Van  SUenwyek  ▼. 
Waehbwm  (Wis.),  ^SS^, 

WILL, 

1;  What  amoonts  to.]  A  decedent  wrote  and  signed  on  the  back  of  a  business 
letter  addressed  to  a  man  and  his  wife,  the  following,  addressed  to  the 
wife:  *'  After  my  death  you  aro  to  have  forty  thousand  dollars  ;  this  you 
are  to  have,  will  or  no  will;  take  care  of  this  until  my  death."  HM,  a 
valid  testamentary  gift  of  personalty.    By  ere  v.  Hoppe  (Md.),  89. 

fl;  Alteration  —  obliteration.]     A  testator  may  not  by  obliterating  certain 
'     words  in  his  executed  will  convert  a  life  estate  into  a  fee  simple,  but  the 
will  must  be  effectuated  as  originally  executed.  Eeehbaoh  v.  CoUine  (Md.), 
128. 

8.  *  Ohildren."]  A  direction  in  a  will  to  distribute  among  the  testator's  chil* 
dron  and  grandchildren  does  not  include  great  grandchildren  Oumminge 
V.  Plummer  (Ind.),  167. 

^  Joint,  by  tenants  in  common.]  Tenants  in  common  of  land,  owning  per- 
sonal property  in  severalty,  may  make  a  joint  will  disposing  of  all  their 
property  severably,  which  will  take  effect  on  the  death  of  all.  BeUe  v. 
Harper  (Ohio),  477. 

ft.  Iiegaoy  ohavged  —  personal  liability  of  devisee.]  Where  a  will  devises 
lands,  directing  the  devisee  to  pay  a  legacy  and  makiog  such  payment  a 
condition  of  the  devise,  the  acceptance  of  the  devise  imposes  a  personal 
obligation  on  the  devisee  to  pay  the  legacy,  which  may  be  enforced  with- 
out resort  to  the  land.     Porter  v.  Jackeon  (Ind.),  704. 

ft.  Omission  —  supplying^  A  testator  gave  to  his  wife  one-third  of  all  his 
personal  property,  and  the  use  of  any  land  she  might  need  for  life  ;  and  to 
a  daughter  one  hundred  acres  of  land ;  and  then,  after  some  minor  be- 
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^erta,  g»Te  "  the  nst  of  taiy  estate  p^raoiud  "  to  his  four  sobb  and  the 
ehildien  of  a  daughter.  In  a  codicil  he  netted  that  he  had  dispoeed  of 
his  "  estate  real  and  personal,*'  and  had  "  beqneathed  two-thirds  of  said 
estate  "  te  said  sons  and  grandchildren,  and  roToked  the  share  left  to  a 
certain  son.  EM,  that  the  court  conld  not  sapply  the  words  "  reai  vnd  ** 
before  "  perKmal,"  in  the  will,  and  that  the  testator  died  intestate  ss  te 
all  his  real  estate  except  the  one  hundred  acres.  Orakam  t.  Orakam  (W. 
Va.),  864. 

7«.PrecalOfry  trust]  A  testator  gnre  all  his  real  and  personal  estate  to  his 
wife,  her  heirs  and  assigns  forever,  "  hsTing  full  confidence  in  mj  said 
wife,  and  hereby  request  that  at  her  death  she  will  divide  equally  between 
my  sons  and  daughters  all  the  proceeds  of  my  said  property,  real  and  per- 
sonal, hereby  bequeathed."  HM,  that  the  widow  took  a  life  estate,  wiUk 
the  remainder  in  trust  for  the  children.    Knox  ▼.  Knox  (Wis  ),  487. 

8.  Pkoviston  in  lien  of  dower — effect  of  aooeptanoe.]    A  widow's  aoeeptaiioe 

of  a  testamentary  provision,  conditioned  to  be  in  lieu  of  dower,  bars  her 
from  participating  in  Impsed  legacies  under  the  will.  MaUor  if  AeoowU- 
ingofBenmmi^,  Y.),  046. 

9.  Rerooation  —  obliteration.]    A  will  containing  some  twenty  legacies  was 

found,  with  all  the  legacies  except  four  erased  by  pen  maAs,  but  still 
legible.  The  clause  appointing  executors  was  erased  in  like  manner,  the 
names  being  legible  with  more  difficulty.  The  testator's  signature  was 
still  more  completely  marked  out  in  like  manner.  In  the  margin  were 
several  addition8«in  his  hand-writing,  apparently  designed  for  a  new  wilL 
HM,  that  the  will  was  revoked.    8ueeo$non  of  MOh  (La.),  948. 

10.  TruMt  for  oharlty.]  A  testamentaiy  proviston  for  the  preaching  of  the 
gospel,  as  taught  by  the  people  known  as  Disciples  of  Christ,  in  Lorain 
county,  in  Birmingham,  and  at  Berlin,  Erie  county,  Ohio»  is  TuUd.  8Qwmr§ 
V.  CyreniuB  (Ohio),  418. 

8te  Widow,  68Sl 

WOBDa 
nOhild."]    See  STATrns,  SIMS. 
«  Ohildren.'*]    See  Wnx,  167. 
*  Dependent."]    See  Civil  Daicaob  Act,  TOft. 
« In  trust  or  on  commission.'^    See  Insubavci^  888» 
"  Voluntary  exposure."]    See  Insukakcb,  906. 
«  Walking  or  being."]    See  JxmmAXom,  WL 
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